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May 19 ,  1977 

OSHA UPDATE 
i' 
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BACKGROUND : 

Since  t h e  c r e a t i o n  of t h e  Occupational S a f e t y  and Heal th  Adminis t ra t ion  
i n  1970,  con t rove r sy  has surrounded t h i s  agency. When Rep. W i l l i a m  
S teiger ( R-Wisc . ) and Sen . Harr i son  W i l l i a m s ,  Jr . (D-N . J. ) co-authored 
t h i s  l a w ,  it w a s  made mandatory t h a t  Labor Department agen t s  i s s u e  ci- 
t a t i o n s  fo r  v i o l a t i o n s ,  r e g a r d l e s s  of whether o r  n o t  the bus iness  owner 
understood the complex r e g u l a t i o n s ,  and by law the agen t s  are p r o h i b i t e d  
from g i v i n g  any- advice. For small manufacturers  t h i s  s t i p u l a t i o n  has  
caused major f i n a n c i a l  problems a p a r t  from the u n c e r t a i n t y  of whether 
or  n o t  they  are complying wi th  the  r e g u l a t i o n s .  

The owner of  a small southern  C a l i f o r n i a  manufacturing firm has said, 
"1 am terrif ied of O.S.H.A. Because of  t he  lack o f  q u a l i f i e d  a d v i s o r s  I 

i n  my area, and the s u b j e c t i v e  n a t u r e  of many requirements ,  I feel  very 
in secu re .  I wish O.S.H.A. had a 2rogram for  the  very small employer I 

(under 25 employees) to  have O.S.H.A. i n s p e c t  (even for a nominal fee) 
and then  allow 30 days grace t o  c o r r e c t  v i o l a t i o n s  before f i n e s  can be 
levied. 
occurs, and n o t  i n  a product ive  sense.  Understanding and compliance 
i n  many areas i s  d i f f i c u l t  t o  achieve." 

-- .- 

Amongst employers I know, a g r e a t  pre-occupation w i t h  O.S.H.A. ' 

IMPRACTICAL REGULATIONS 

Another concern of bus iness  withmregards t o  OSHA has been t h a t  regula-  
t i o n s  are e i t h e r  i m p r a c t i c a l  fo r  l o c a l  o p e r a t i o n s  o r  t h a t  they do n o t  
conform t o  r e a l i t y .  A case i n  p o i n t  involved P.X.F . ,  Incorpora ted .  
I n  Twin Fa l l s ,  Idaho, on June 1 2 ,  1972, this f i rm,  a s m a l l  c o n s t r u c t i o n  
company w i t h  fewer than t e n  employees, w a s  a t  work on a job which OSHA 
suddenly closed down while a Compliance Officer conducted an in spec t ion .  
It  i s  t r u e  t h a t  OSHA's own Compliance Operat ions .?fanual says  an inspec-  
t i o n  " sha l l  be such as to  prec lude  unreasonable d i s r u p t i o n  of the opera- 
t i o n s  of t he  employer 's  es tabl ishment . . . ,"  bu t  t h a t  w a s  ignored.  A f t e r  
t he  i n s p e c t i o n ,  OSHA ordered t h a t  roll bars be pu t  on a crawler t r a c t o r ,  
which P.M.F.'s P r e s i d e n t ,  Dee Pace (who has twenty-f ive y e a r s  of ex?eri -  
ence) s a y s  would be dangerous because the t rac tor  is used i n  an open 
f ie ld .  Nonetheless,  OSHA proposed f i n e s  t o t a l l i n g  $18430 for  P.M.F. 8 

t o  which would be added t h e  c o s t  of t h e  changes. So, as t he  A c t  per-  
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m i t s ,  M r .  Pace con te s t ed  t h e  proposed p e n a l t i e s  wi th  a r e g i s t e r e d  l e t -  
ter. OSHA la te r  claimed t h a t  Pace had n o t  con te s t ed  and t h a t  t h e  
p e n a l t i e s  were t h e r e f o r e  f i n a l .  

COST : - 
The costs of doing bus iness  have sha rp ly  inc reased  s i n c e  t h e  c r e a t i o n  
of OSHA. Th i s  i s  t h e  view of Engineering 'News Record which r epor t ed  on , 

August 2 4 ,  1 9 7 2 ,  t h a t  OSHA had added $4,31- t h e  base p r i c e  of  a new 
C a t e r p i l l a r  D-9 tractor. E s t i m a t e s  of how much OSHA r e q u l a t i o n s  raise 
g e n e r a l  bus iness  costs range as high a s  1 0 %  and more. Unless bus iness  
absorbs t h e s e  costs, then t h e  on ly  p l a c e  they  can be passed on to  i s  t h e  
consumer. 

COURT CASE: 

Recently,  OSHA has been d e a l t  a series of c r i p p l i n g  blows regard ing  i t s  
c o n s t i t u t i o n a l i t y .  The most no tab le  w a s  t h e  three-judge f e d e r a l  c o u r t  
d e c i s i o n  f i l e d  December 30,  1 9 7 6 ,  i n  t h e  U.S. District  Court  of Idaho. 
I n  Barlow's Inc .  v. Usery r u l e d  t h a t  Sec t ion  P(A). .  of t h e  Occupational 
S a f e t y  and Heal th  A c t  o f  1 9 7 0  (OSHA) i s  u n c o n s t i t u t i o n a l  because it a l -  
lows f e d e r a l  i n s p e c t o r s  t o  e n t e r  bus inesses  and farms without  a sea rch  
warrant .  The c l a u s e  a u t h o r i z i n g  such w a r r a n t l e s s  i n spec t ions  w a s  found 
by t h e  judges t o  be " u n c o n s t i t u t i o n a l  and void i n  t h a t  it d i r e c t l y  of- 
fends  a g a i n s t  t h e  p r o h i b i t i o n s  of t h e  4 t h  Amendment of  t h e  C o n s t i t u t i o n  
of t h e  United States of America." 

A t  t h i s  t i m e  OSHA is appea l ing  t h e  case be fo re  t h e  U.S. Supreme Court; 
however, t h i s  d i s t r i c t  court  r u l i n g  p l a c e s  OSHA i n  a c o n s t i t u t i o n a l l y  
tenuous p o s i t i o n .  

KEY BILLS: 

Already t h e r e  are s i x  b i l l s  i n  t h e  House of Representa t ives  t h a t  c a l l  
f o r  t h e  r e p e a l  o f  OSHA. They are H.R. 4416-Rep. P h i l  Crane (R-111.) , 
H.R.3850-Brinkley ( 0 - G a . ) ,  H.R. 1679.-Ketchum ( R - C a l . ) ,  H . R .  1348- 
Symms (3-Ida.) ,  H.R. 676-Rousselot ( R - C a l . ) ,  and H.R. 6313- 
Hanmerschmidt I R-Ark. ) 

Furthermore, t h e r e  are t w o  b i l l s  t h a t  would provide t h a t  t he  r equ i r e -  ! 
ments of t h e  OSHA A c t  apply  t o  t h e  Congress, Federa l  agencies ,  and t h e  
Cour ts  of t h e  United S t a t e s .  These b i l l s  are r e s p e c t i v e l y  H.R. 4215- 
P r e s s l e r  ( R - I o w a )  and H. R. 6509-Pressler ( R - I o w a )  . A l s o  Rep. George 
Hansen (R-Idaho) h a s  in t roduced  H.Con.Res. 56 express ing  t h e  sense  of 
' t h e  Congress t h a t  i n s p e c t i o n s  pursuant  t o  Sec t ion  8(A) of t h e  Occupa- 
t i o n a l  S a f e t y  and S e a l t h  A c t  of 1970 s h a l l  cease pending a determina- 
t i o n  by t h e  Supreme Court of t h e  United S ta tes  of t h e  c o n s t i t u t i o n a l i t y  
of such in spec t ions .  I 
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A l s o  Cong. Robin Beard (R-Tenn.) in t roduced  on A p r i l  5, 1977, H.R. 6054 
as an amendment t o  t h e  Occupational Safety-?and Heal th  A c t  of 1 9 7 0 .  
would provide tha t  any employer who s u c c e s s f u l l y  c o n t e s t s  a c i t a t i o n  
o r  p e n a l t y  s h a l l  be awarded a reasonable  a t t o r n e y ' s  fee and o t h e r  
r easona lbs  c o s t s .  

It  

. .  

.. .I 
BEARD REFORl4 BILL: 

Cong. Robin aea rd  has  in t roduced  the  most comprehensive of  t h e  OSHA 
reform b i l l s .  T h i s  b i l l  (H.R. 6055) i s  similar t o  the reform b i l l  he 
in t roduced  dur ing  the 94th  Congress (H.R. 7836). 

The major p r o v i s i o n s  of t h i s  b i l l  inc lude :  

a. P r o h i b i t i o n  a g a i n s t  advance n o t i c e  of  i n s p e c t i o n  removed; 
s a n c t i o n s  removed. - 

b. Nonagr icu l tura l  employers employing twenty-five o r  less; and 
small farmers  both exempted from coverage. 

5 

c . .  Employer nay e s t a b l i s h  s a f e t y  committee f o r  purposes of t h e  
A c t  wi thout  v i o l a t i n g  Sec t ion  3 o f  NLRA. 

d. For each proposed new s t anda rd  t h e  Sec re t a ry  must i nc lude  
a s t a t emen t  r ega rd ing  i t s  f i n a n c i a l  impact,  and must  have 
g i v e n . d u e  r ega rd  t o  t h a t  impact when determining t h a t  t he  
b e n e f i t  t o  be de r ived  j u s t i f i e s  the  proposed s tandard .  

e ,  Grandfather  c l a u s e  i s  inc luded  f o r  equipment and f a c i l i t i e s  
u n l e s s  f a i l u r e  t o  change or  phase o u t  be fo re  n a t u r a l  exp i r a -  
t i o n  would r e s u l t  i n  s e r i o u s  v i o l a t i o n  ( " i f  t h e r e  i s  a sub- 
s t a n t i a l  p r o b a b i l i t y  t h a t  dea th  o r  serious phys ica l  harm could  
r e s u l t . .  . .") .  

f . Employer. has t h e  o p t i o n  t o  use a l t e r n a t i v e  p r o t e c t i v e  equip- 
ment 'and t echno log ica l  procedures where adequate p r o t e c t i o n  
a f fo rded  to  employee and where no danger created thereby.  

g. Even i f  v i o l a t i o n ' f o u n d ,  no c i t a t i o n  o r  suggested pena l ty  
t o  be i s s u e d  i f  employer can show t h a t  h e a l t h  and s a f e t y  .' 
of employees i n  t h e  f a c i l i t y  i n spec ted  n o t  m a t e r i a l l y  a f -  
f e c t e d  by t h e  v i o l a t i n g  cond i t ions ;  o r  t h a t  a l t e r n a t i v e  
procedures employed which are as e f f e c t i v e ;  o r  reasonable  

t i o n  due t o  employer. 

up t o  $1,000 c i v i l  pena l ty  f o r  non-serious v i o l a t i o n .  

/- ,.' . .  e f f o r t s  and adequate  n o t i c e  provided by employer and v io l a -  

h. Deletes t h e  p rov i s ion  which al lows enployer  t o  be assessed 

.. 
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CONCLUSION : 

I ,  

' I  

Both H.R.  6 0 5 4  and 6055 seem t o  qo a long  way i n  meet ing t h e  o b j z c - .  
t i o n s  of small b u s i n e s s  t o  OSHA, w h i l e  7 : : ~ t  r e q u i r i n g  t h a t  workers be 
p r o t e c t e d  i o  a s a f e  working environment: I n d i v i d u a l s  who have con- 
s t i t u t i o n a l  o r  moral o b j e c t i o n s  t o  t h e  concept  of OSXA w i l l  p robably  
endor se  t h e  r e p e a l  b i l l s  i n  Congress,  w h i l e  Rep. Robin Bea rd ' s  b i l l  
t r i es  t o  e l i m i n a t e  many of t h o s e  f e a t u r e s  of t h e  p r e s e n t  OSHA l a w  
t h a t  concern  small businessman and fa rmer / rancher  a l i k e .  

, i  

! ,  

- -  . .  David A. W i l l i a m s  
Economics/Taxa t i o n  

. 1. 
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AD DE NDUM : 

May 20, 1977 

Yesterday, Secretary of Labor Ray Marshall announced that some of the 
changes 
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in OSHA policy will be as follows: 

In such high-risk industries as construction, manu- 
facturing, transportaion and petrochemicals, OSHA 
will increase its share of inspections from the cur- 
rent 80-85 percent to 95 percent. 

Suspending penalties for standards violations that 
"have nothing to do with worker health or safety" 
until the standards are rewritten or revoked. 

Offering handbooks with simple checklists and other 
self-help guides, professional services to encourage 
voluntary compliance. 

Eliminating outdated or unnecessary regulations, 
and simplifying. regulations that are "needlessly 

- -  detailed, compiicated or unclear." . .  

Summary : - *  

-. - . .  

None of the proposed changes are addressed to the Constitutional 
objections to OSHA, 'nor are there efforts to incorporate the re- 
forms advocated in Rep. Robin Beard's HR 6 0 5 5 .  

,. -. 


