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OVERVIEW and EXECUTIVE SUMMARY

Nearly 12 million mothers are raising children in single parent families® Approximately 79 percent
of these mothers work either full time (47%) or part-time (32%).2 Despite this work effort, over 32
percent of their families are officidly poor and most of the rest have incomes below 200 percent of
poverty (near poor).2 To help make ends mest, about 38 percent of these families participatein at
least one public assistance program such as Temporary Assistance to Needy Families (TANF),
Medicaid, Food Stamps, public housing or rental assistance, or General Assistance.”

Regular, timely child support payments could be of grest help to these families and reduce their need
for public assstance. The problem is that too few low and moderate income custodial mothers
receive such support payments. 81 percent of poor children and 60 percent of near poor children
with anon-custodia parent receive no child support.”

To improve the child support system, the federad government enacted Title IV-D of the Socid
Security Act. Pursuant to this Act, each state receives subgtantid federa funding to run achild
support enforcement program. The program locates missing parents, establishes paternity when
necessary, establishes and periodicaly modifies support awards, and enforces those awards. When
the program is successtul, it makes ared differencein children’slives

Cugtodid parent families with income below poverty that receive child support on
average obtain about $1,979 per year. Thisamount is 26 percent of the family’s
income.

Cugtodia parent families with income between 100 and 199 percent of poverty
obtain 06n average $3,265 per year. This condtitutes 15 percent of the family’s
income.

! USCENSUS BUREAU, CHILD SUPPORT FOR CUSTODIAL MOTHERS AND FATHERS, P60-212 (October
2000), Table A., p. 6. . This publication and the Tables with underlying data are avail able at
http://www.census.gov/prod/www/abs/custody.html . There are also 2.1 million custodia fathers. Id. About 11
percent of these fathers are poor. Id. Figure5, p. 2. Unfortunately, considerably less is known about lower income
custodial fathers and the non-custodial mothers of their children than is known about lower income custodial
mothers and non-custodial fathers. For this reason, this paper will focus on what research tells us may be appropriate
child support policies for low- income non-custodial fathers. However, in fashioning its policy, a state should apply
the same principles and reasoning when addressing the issue of low-income non-custodial mothers as are deemed
?ppropri ate for low-income non-custodial mothers

Id., p.1.
% The median income for mother-only familiesis $18,409. See, TRENDSIN THE WELL-BEING OF AMERICA’S
CHILDREN AND YOUTH, 2000 edition, Section 2 Income Security, p.52, available on the web at
http://aspe.hhs.gov/hsp/00trends. In 2000, 200% of poverty for amother and one child was $22,500 and for amother
and two children it was $28,300.
4 CHILD SUPPORT FOR CUSTODIAL MOTHERS AND FATHERS, supranote 1, Table 4. According to this
table, about 14% receive housing assistance, 18% receive AFDC/TANF or General Assistance, 27% receive
Medicaid and 28% participate in the Food Stamp Program.
® ELAINE SORENSEN, LOW-INCOME FAMILIESAND CHILD SUPPORT: LATEST EVIDENCE FROM THE
(IS\IATIONAL SURVEY OF AMERICA’SFAMILIES, URBAN INSTITUTE (April 2000).

Id.
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Nonethdess, nearly $72 hillion dollarsin child support arrears are reported to be owed in cases
using the public system. Some of this debt isred and someis not. Someis collectable and some
is not. Nonetheless, each year thisfigure goes up when new arrears accumulate because current
support is not fully paid.

There are many reasons why such a huge amount of arrears has accumulated. Oneisthat some
non-custodia parents who are able to pay go to great lengths to avoid their obligations. Recently,
tools (eg., adminidrative income withholding, financid ingtitution data matches, license
revocation) have become available to state child support agencies to pursue these deadbest
parents. States need to aggressively use these tools.

Another reason for the accumulation of arrearsis states inability to quickly capture changesin
case status. For example, a non-custodid parent may die, ending his support obligation under
date law. If this change is not recorded, arrears will continue to accumulate on the books
athough they are not actudly owed. Smilarly, the parents may informaly change custody,

meaking the former non-custodia parent the custodia parent of the children. If the order is not
terminated, arrears will accumulate even though the parent who now has custody isfully
supporting the children. Periodic review, followed by case closure where appropriate, would help
address this problem.

Another problem is inaccurate payment records. For example, the obligated parent may have
made direct payments to the custodid parent that are not reflected in the States system. This often
happensif sates do not serve income withholding orders on employers as soon as a support
order is entered. During the interim between issuance of the support order and imposition of
income withholding, the non-custodia parent may make direct payments to the custodid parent
and these are not captured in the state’ s records. Early and aggressive issuance of income
withholding orders should reduce the number of casesin which thisisa problem. In addition, in
interstate cases, payments may have been made in one state but credit for those payments may
not be reflected in the records of another state. The Uniform Interstate Family Support Act’'s
(UIFSA) one-order scheme should ultimately reduce the number of cases with multiple orders
and payments going to different states. However, in the near term, states will have to develop
ways to deal with problems related to inaccurate records in interstate cases.

In cases where the child was born outside marriage, the inability to quickly establish paternity
has aso contributed to the accumulation of substantid arrears. Child support obligations are
generdly established at the time paternity is determined. In the past, establishing paternity and a
support order required aformal judicia process. Few parents willingly used this process,
resulting in substantial delay's between the time the child was born and when hisher paternity
was legally established. When the order was findly obtained, many states imposed significant
retroactive arrears. Recent changesin the law, which streamline the paternity and order
etablishment processes through voluntary acknowledgments and the use of adminigtretive
systems should reduce the gap and lead to lower retroactive obligations.

Center for Law and Social Policy ii (202) 328-5140
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Findly, some non-custodid parents are facing child support obligations that are beyond their
ability to pay. Thisis especialy true of those whose children receive cash assistance.” However,
the extent of this problem varies agood ded from State-to-sate, depending on state policy and
practice in anumber of critical aress. (See Appendices 1-6 for specific Sate policies) These
include:

Whether or not the state establishes retroactive support obligations when setting
new orders. Some states establish only prospective orders. The vast mgority,
however, will go back severa years (or to the child’ s date of birth) and establish a
retroactive obligation. This obligation may include payment for the child's hedlth

care coverage (including Medicaid-covered birthing costs) in addition to alump

sum representing cash support that should have been paid.® Thus, before the non-
custodia parent has left the tribunal, heisin arrears. If the order is not established
doseto the time of the child’s birth and/or when birthing costs or welfare debt are
included, these arrears can be subgtantial.

The state' s policy on interest. Some states charge no interest on delinquent
support payments. Others charge double-digit interest on payments missed after
the date the order is established. If the obligated parent stays current, interest does
not accrue. If he fals behind, he will owe a sgnificant amount of interest. Sill

other states charge interest on the retroactive arrears established aong with the
origina order (see above). This can add substantialy to the amount owed from

the outset.

How support payments are allocated. In states that charge interest, how
collections are alocated d o affects the Sze of accumulated arrears. Collections
can be attributed firgt to principd or to interest. If they are attributed to interest,
the amount of principa goes down more dowly (if a al) and thus more interest
accumulates. This can greetly prolong the time it takes to pay down the arrearage
aswell asthe amount that hasto be paid.

Whether the state includes significant fees or costsin the initial support order.
Some states do not charge non-custodial parents fees or costs. Others seek the cost
of genetic testing when such tests have been requested. Still others pursue a

variety of fees and cods (e.g., attorneys fees, court filing fees), which can add
thousands of dollarsin arrears onto the initia order.

’ For more on this see Michael Brien and Robert Willis, “ The Partners of Welfare Mothers: Potential Earnings and
Child Support”, 7 THE FUTURE OF CHILDREN 65-73 (Spring 1997); Elaine Sorensen and Robert L erman,

Welfare Reform and Low-Income Non-Custodial Fathers, 41 CHALLENGE 101-116 (July/August 1998).

8 |t is alsoworth noting that, in some older cases , the retroactive support amount represents the amount of public
assi stance benefits the custodial parent received, not the amount that the non-custodial parent would have paid under
the state’ s child support guidelines. Since 1988, states have been required to use numeric, income-based child
support guidelinesin setting support orders both prospectively and retroactively. 42 USC Section 667. Prior to that
time, states were supposed to use an income-based formula for setting awards in public assistance cases. However,
many states did not do this, choosing instead to impose obligations based on the amount of cash assistance provided
to the family. While this was both illegal and inappropriate, Jackson v. Rapps, 947 F.2d 332 (8th Cir. 1991), some
older arrears may still reflect this problem.

Center for Law and Social Policy iii (202) 328-5140
info@clasp.org www.clasp.org



An Ounce Of Prevention and A Pound Of Cure May 2001

How the state setsinitial ordersfor current support. All non-custodia parents
physicaly able to do so should work and contribute to the cost of raising their
children. The question is how much can they contribute. States now use income-
based child support guidelines to set support orders. Some state' s guidelines teke
into account the non-custodia parent’ s need to have at least aminima amount of
money (a“saf-support reserve’) to live on. Others have guiddinesthat set a
minima obligation even if the non-custodia parent has no ability to pay. Thiscan
be a particular problem if the non-custodid parent isin jal or prison and has no
ability to earn wages that alow him to pay support. In states with these
mandatory minimum orders, the accumulation of arrearsis dmost inevitable.

The extent to which the state relies on default orders. Some states make
sgnificant attempts to obtain financia information about norntcustodia parents
before setting support orders. Even if those parents fail to gppear and default
orders are entered, those orders are based on reasonably accurate information.
Other states set orders based on the information provided by noncustodia
parents. In those gates, if the parents do not appear and provide information,
default orders are set based on imputed income. In imputing income, most states
assume that the non-custodid parent isworking full time. The amount of earnings
imputed may be based on the minimum wage, the average sate wage or the
average wage in the industry where the non-custodid parent has a recent work
history. If the amount imputed is subgtantialy more than the father’ s actud
income, the order will be well beyond his ability to pay. Again, the inevitable
result is the accumulation of substantia arrears.

The ease with which orders can be modified when a parent suffers a precipitous
drop inincome Even when the initid order accurately reflects the noncustodia
parent’ s ability to pay, circumstances may change. The father might lose his job
atogether or face areduction in hours or sdary. A few states have policies that
encourage obligors to quickly modify their ordersif they experience a substantia
declinein income. Others make it very difficult for obligorsto seek or obtain a
change even when the origind order is clearly beyond the payment capacity of the
non-custodia parent. When it is difficult to modify an order, modification is not
sought and arrears accumulate under the unmodified order.

Fathers should be expected to support their children and it is quite appropriate for states to adopt
policies that maximize the amount of support going to children. However, states are dso
beginning to recognize that the cumulative effect of some of these policies, leaves low-income
fathers with overwhelming child support arrears. In some instances, the amount will never be

paid and the tate will carry large amounts of uncollectable arrears on its books. This contributes
to a negative public perception of the child support program.

Moreover, attempts to pursue such arrears can have unintended, negative consegquences. Up to
65% of the non-custodiad parent’s earnings may be taken to satisfy child support debt. If this
amount is withheld, alow-income parent may be left with too little to live on. Thismay cause
him to quit his job and move to another jurisdiction or join the underground economy. Then, the
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child will receive no current support, arrears will continue to mount, and the state records will
reflect even more child support debt.

This stuation istragic for custodid parents and their children who need the support to meet their
basic needs. It has public consequences as wdll. If child support is not paid, some mothers will
need public assistance. In particular, they may seek Temporary Assistance to Needy Families
(TANF) or Medicaid. This creates public costs. Other mothers may dready be receiving such
assistance and —in the case of TANF—may be facing an end to ther time-limited benefits. When
families reech their TANF time limit, the state will have to ether leave them dedtitute or provide
assgance from gtate funds.

Recognizing the desrability of getting current support to such families and the barriers faced by a
number of fathersin making payments, some states began developing programs to assst the most
disadvantaged fathers in becoming better payors.® A few states had such programsin the early
1980's. A 1988 federd law created another set of such programs called the Parent’s Fair Share
Demondtration Project. Project sites offered employment-related services, peer support, mediation,
and assistance in resolving child support issues. The projects ended in December 1996 and have
generated a series of evaluation reports.*°

While the Parent’ s Fair Share Demongtration Project has ended, there is a new foundation-supported
et of activities caled the Strengthening Fragile Families Initistive™ This Initiative is supporting a
variety of activities designed to develop better research about and policy toward young, unmarried
parents. In addition, federal law has changed so that states now have the option to use TANF funds
to provide a variety of supports to the non-custodia parents of children receiving TANF benefits'?
In addition, gates can use funds from the Welfare-to-Work (WtW) Program to provide employment
related services to low- income non-custodid parents. Under 1999 Amendmentsto the law, the
WTW Program can now assst non-custodia parents who 1) are unemployed, underemployed or
having difficulty paying their child support obligations; 2) have minor children who are currently
eigible for or receiving TANF, Food Stamps, Supplemental Security Income (SSI), Medicaid, or
State Children’s Hedth Insurance (S-CHIP) benefits or have received TANF benefits during the

® For adescription of some of the very early programs see PAULA ROBERTS, TURNING PROMISES INTO
REALITIES, 61-64,CLASP PUBLICATIONS (1988). For adescription of current efforts see STANLEY
BERNARD and JANE KNITZLER, MAP AND TRACK State I nitiatives to Encourage Responsible Fatherhood
NATIONAL CENTER FOR CHILDREN IN POVERTY (1999) and APRIL KAPLAN, FATHER-CHILD
RELATIONSHIPS IN WELFARE REFORM, WELFARE INFORMATION NETWORK (1998) available at
www.welfareinfo.org.

19 The most recent reports to come out of the evaluation are VIRGINIA KNOX, and CINDY REDCROSS,
PARENTING AND PROVIDING The Impact of Parent’s Fair Share on Paternal Involvement, MANPOWER
DEMONSTRATION RESEARCH CORPORATION (2000) and JOHN MARTINEZ and CYNTHIA MILLER,
WORKING AND EARNING The Impact of Parent’s Fair Share on Low Income Father’ s Employment,
MANPOWER DEMONSTRATION RESEARCH CORPORATION (2000).

Y The Ford, Charles Stewart Mott, Annie E. Casey, John Danforth, William and Flora Hewlett, and the K aiser
Family Foundations are involved in this effort, as are the U.S. Departments of Health and Human Services and
Labor. A detailed description can be found in STRENGTHENING FRAGILE FAMILIESINITIATIVE (1999),
which can be obtained from the National Center for Strategic Non-Profit Planning and Community Leadership, 2000
L Street NW, Suite 815,Washington, DC.20036.

12 See discussion at 64 Fed.Reg.17774 and 17817 (April 12, 1999).
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preceding year; and 3) enter into a persona responsbility plan which includes establishing paternity
and paying child support.

Many programs for non-custodia parents have experienced difficulty attracting participants,
however. While there are a number of complex reasons for this'® one important one is that some
of the child support policies and practices discussed above—particularly those reaing to the
establishment of substantia retroactive arrears and minimum orders irrespective of ability to

pay-- makeit unlikely that men will come forward, establish paternity, and/or agree to pay an
amount that they perceiveis likely to make them even more destitute.**

These concerns affect more than just those men trying to participate in aforma non-custodid parent
program. A father who isworking at alow-wage job who has not established a support obligation or
onewho hasfdlen behind in his payments faces exactly the sameissues. If he enters the forma

child support system, he may quickly find his wages garnished, his license revoked, or his Earned
Income Tax Credit intercepted. He may have o little of his wages|eft that he finds himsdf homedess
or hungry.

This has led some states to examine the relationship between arrearage payments and current
support for a broader population of non-custodia parents. If the collection of arrears standsin the
way of collecting current support, perhaps something should be done to lower the amount of
arrears that have to be paid. In this regard, some states have developed an ad hoc approach,
dlowing individua workers discretion to compromise arrears owed to the state under a public
assstance assignment, especialy where the non-custodia parent will be in a better position to
pay current support if arrears are forgiven. Federal guidance clearly alows this approach. More
recently—and with encouragement from the federa government—some states have attempted to
develop a more systematic framework within which to compromise or forgive arrears. (See
Appendix 7) However, identifying gppropriate approaches poses some fundamenta public policy
questions. Theseinclude:

What message do arrearage forgiveness programs send? The god of the child
support program isthe efficient and effective collection of support. To meet this
god, the program must convince parentsthat it isin their best interest to pay
regularly and on time. It must so convince parents that there are serious
consequences for non-payment. Writing off arrears owed by those who have not
met their obligations undercuts this basic message and could lead some obligors
to avoid payment in the hopes that the arrears will be forgiven in the future. This
will damage the program’s ability to meet its god and hurt children.

13 0ne major problem is child support distribution policies for families that currently receive TANF or have received
cash assistance in the past. As aresult of these policies, children often receive little or no benefit when their support
ispaid. See discussion below. Seealso, VICKI TURETSKY, WHAT IF ALL THE MONEY CAME HOME?,

CLASP PUBLICATIONS (2000) available on the web at www.clasp.org

14 The existence and effect of these barriersis discussed in DEPARTMENT OF HEALTH AND HUMAN

SERVICES, OFFICE OF THE INSPECTOR GENERAL, STATE POLICIESUSED TO ESTABLISH CHILD

SUPPORT ORDERS FOR LOW INCOME PARENTS, OEI-05-99-00391 (July 2000) (hereafter OIG 1) and FRED
DOOLITTLE and SUZANNE LYNN, LESSONS FOR THE CHILD SUPPORT ENFORCEMENT SYTEM FROM
PARENT’ SFAIR SHARE, MANPOWER DEMONSTRATION RESEARCH CORPORATION (1998).
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How does the state distinguish between a deadbeat parent (who can pay but
hasn’t done so) and a dead broke parent (who truly can’'t pay)? Many non-payors
dlege an inability to pay, even when they have subgtantia income. It is not easy

for a date to determine where the line is between those who can and those who
cannot pay or to make cons stent, reasonable judgments about who fitsin which
category. Moreover, recent research suggests that ability to pay varies greetly

over time. Someone who cannot pay today may well be able to pay in the future.

This needs to be considered in policy development.

Is an arrearage forgiveness policy fair to those non-custodial parents who have
struggled to meet their obligations? No state wants to denigrate good behavior.

Y et, writing off arrears for parents who have not met their support obligations

while doing nothing for smilarly stuated parents who have done the right thing

could be seen as doing just that.

How much say should custodial parents have in whether or not arrearages are
forgiven? If the arrears are owed to the custodial parent, thereis near universal
agreement that she should be the one who decides whether the arrears should be
partiadly or wholly forgiven. If the arrears are owed to the state under apublic

ass gance assgnment, however, there is some disagreement about whether or not
the custodia parent should be consulted on the compromise of state-owed arrears.

Should the source of the accumulated arrears matter? As noted above, some
arrears exist because the non-custodid parent has failed to meet his obligation
under alegitimate order. Others exist because the state has adopted policies (e.g.,
imposition of retroactive support back to the date of birth, plusinterest and
birthing costs) that clearly contributed to the fact that large arrears exist
irrespective of ability to pay. Some states are beginning to think about this
didinction in developing a policy about what kinds of arrears should and should
not be forgiven.

Should forgiveness of arrears be a one-time event or should it be tied to on-going
behavior? If the god is amply reducing the amount of uncollectable arrears being
carried on a state’' s books, a one-time forgiveness program isasmple and direct

way to accomplish this objective. However, if the god isto collect as much of the
arrears as poss ble and/or encourage the payment of current support (and thus

reduce the likelihood that arrears will accumulate in the future), a different

gpproach might be better. For example, arrearage forgiveness might be tied to the
non-cugtodid parent’s participation in a fatherhood program. It might dso involve
writing down the arrears over time based on the parent’ s track record in meeting

his current support obligations.

In grappling with these public policy issues, states can benefit from afour step process.

Step 1. Assess the caseload. Conduct an andysis of 1) who owes arrears; 2) to whom the
arrears are owed ( the family or the state); 3) how much is owed; 4) the source of the
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arrears (support, interest, fees, costs); 5) the age of the debt; 6) any differences between
in-state and interstate cases; and 6) the debtors current economic Stuation. Thiswill
assig the sate in determining how much of what is owed is potentidly collectable and
what the best methods for collection might be.

Step 2. Examine state policies and practices that might be contributing to the
problem. Undertake an honest assessment of current policies and practicesin setting and
enforcing support ordersto identify the reason that substantial arrears have accumulated.
Isalarge part of the problem atime |lag between establishment of the order and issuance
of an income withholding order to the employer? Is the lack of protocols for handling
interstate cases making those cases a particular source of difficulty? Alternatively, isa
substantial part of what is owed attributable to the interest on retroactive support
established dlong with the initid order, or the way the state allocates collections between
interest and principa?

Step 3. Develop a strategy for preventing problemsin the future. Asaresult of the
andysis undertaken in Step 2, the state might want to change some of its policies so that
less arrears will accumulate in the future. In this regard, a state might look a policies and
procedures used to 1) establish initid orders; 2) quickly modify orders when
circumstances subgtantiadly change; and 3) monitor orders to be sure that substantial
arrears do not accrue without some action being taken. For example, if the caseoad
anaysis reveds that most of the arrears are owed by low-income obligors whose orders
were set usng imputed income, thought might be given to using avariety of data bases
(e.g., state employment, jail, and prison records) to gather the best available income
information before setting default ordersin the future. If it gopears that inability to

quickly modify orders when the obligated parent suffers a precipitous drop in incomeisa
source of difficulty, the state might reviseits policies and procedures in this area.

Step 4. Develop a system for assessing whether or not to consider forgiving arrears
in existing cases. In addition to a preventative strategy, states will have to decide whether
they wish to develop aforgiveness policy for arrears that have dready accumulated. In
making this determination, it may be useful to categorize the arrearsinto one of five

possible sources.

Category 1. Arrears that were established at the time the order was initidly set. This
would include retroactive arrears, interest on retroactive arrears, fees and/or costs related
to the litigation itsdlf, and costs related to birthing expenses.

Category 2. Arrears that arose be cause the order did not take into account the obligated
parent’ s ability to meet the obligation. Thiswould include arrears that accumul ated
pursuant to orders set under mandatory minimum guideline rules when the minimum was
clearly beyond the non-custodid parent’ s ahility to pay given hisincome at the time. It
would aso include orders set by imputing income that was sgnificantly higher than the
obligated parent’s actua income.
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Category 3. Arrears that resulted from failure to modify an order downward when the
non-cugtodid parent suffered a significant loss of income.

Category 4. Arrearsthat exist because a case that should have been closed was not. This
would include stuations where the non-custodid parent has died, been ingtitutiondized

or incarcerated for alengthy period, or istotally and permanently disabled and has no
earnings potentid. It would aso include other cases digible for closure under federa
regulations and cases where the statute of limitations on collection has expired so thet the
debt is no longer collectable.

Category 5. Arrearsthat accumulated after the order was established and were payable
during a period of timein which the obligated parent had the ability to pay but faled to
do so.

When arrears are categorized in thisway, the state can develop a matrix for deciding how much
(if any) arrears might be forgiven. (See Sample Matrix in Appendix 8). As part of this process, it
should dso determine a what point the custodid parent should be involved in the process,
whether forgiveness policies should be related to current ability to pay, and whether such
policies should be tied to behavior (e.g. successful completion of afatherhood program, payment
of current support regularly and on-time for a given period).

In short, there is ample room for states to balance the different public policy condgderations
discussed above and come up with apolicy that fits the needs of the state and the parentsin this
area. Some states will be comfortable with alimited forgiveness plan will otherswill favor a
broader and more far-reaching approach. The more sophisticated a state can be in breaking down
the various issues and concerns, the more likely it is to develop an gpproach that works.

At the same time, gtates should be aware that more research is needed. Some studies have been
done and severd are in process. Hopefully, the federal Office of Child Support Enforcement will
fund additiona studies of innovative Sate practices and disseminate the lessons learned from
date experimentation. Better policy will emergeif it is based on the experience of federd, Sate
and locd governments as well as advocates for fathers, mothers and children.

Theinformation contained in the rest of this monograph brings together what is currently known.

It describes the basic parameters of the child support and public assistance systems for those who
need this background information before proceeding. It then describesin detall what State
policies affect the accumulation of arrears, and what some states have aready done to address
the problems. Federd guidance on state parametersis discussed as are findings from existing
research. Findly, steps that might be taken to develop an arrears forgiveness policy are
described. This document is, however, awork in progress. Readers are invited to share their
experience and ideas with the author and efforts will be made to periodically update the
information herein.
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THE ABC’sof CHILD SUPPORT

In order to assess the arrearage problem and potentid solutions, policy makers need to understand
some of the basic dynamics of the child support system. These are explored briefly below.

Under the law of every state, marital children whose parents are separated or divorced are entitled to
child support from their non-custodid parent. Child support includes both a periodic cash payment
and medical support.*®> Usualy, the amount will be set during the separation or divorce proceedings.
Non-marital children whose paternity has been established are aso entitled to cash and medical
support from their non-custodia parent. In these cases, support is usudly set during the paternity
establishment process. If paternity is established through voluntary acknowledgment, however, there
isno forma court or administrative process and thus no entity that can enter a support order is
involved. In these Situations, support must be set in a subsequent legal proceeding.

In some cases, the parties are represented by private counsel or proceed on their own (pro se). Thisis
the common scenario in cases of separation or divorce and sometimes occurs in paternity cases.
Parents seeking a support order may aso request services from apublic agency. Under Title VD of
the Socia Security Act,'® every state operates such an agency. These IVD agencies assist in locating
an absent parent, establishing paternity, establishing a support order, periodically modifying thet

order, and enforcing it, depending on what services the family needs.

Thus, 1VD agencies provide a variety of servicesin arange of cases. Some cases need every service
the agency offers, while other come in with an existing order that Smply needs to be enforced.

Establishing Pater nity

The paternity of anon-marita child can be established in one of three ways. The parents can
voluntarily acknowledge paternity at the time of the child's birth or any time thereafter. They do this
by sgning aform in the hospitd or a the birth records agency. If one of the parentsis not willing to
sgn avoluntary acknowledgment, then the parent wishing to establish paternity (typicdly the
mother) can bring alegd action. Genetic testing will be ordered and results obtained. If the results
yield a high probability of paternity, a presumption is cregted that the named man is the father of the
child. At that point, the parents may decide to sSign a voluntary acknowledgment, or a court or
adminigirative agency may issue a paternity order based on the test results. If the test results are not
conclusive, or the contesting party wants to rebut the presumption with more tests, then a contested
proceeding will take place. At the end of that proceeding, an order will be entered .The order will
elther establish or negate the paternity of the alleged father. In cases where a court or agency is
involved, a child support order will generdly be entered dong with the paternity order.

1> Medical support can include an order that the child be placed on health insurance coverage available to one of the
parents. In that case, it can also include provisions relating to any premiums, fees, deductibles or co-payments
associated with the coverage. If coverage is not available or does not fully address the child’' s health care needs, the
order may address how the uncovered costs are to be shared by the parents.

18 42 USC 88 651 et seq.
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Establishing Support

1. Current Cash Support. Asrequired by federd law, every state has a set of numeric guideines
for establishing current cash support obligations. These guiddines are based on the income and
resources of the parents. They serve as a rebuttable presumption of the correct amount of support
to be paid by the non-custodia parent.t’

There are three basic guiddine modds: the income shares gpproach which looks &t the income and
assats of both parents, the percentage of income approach which looks just at the financia capacity
of the non-custodia parent, and the Mesen formula. The latter approach sets asde a certain amount
of the non-custodid parent’sincome for salf-support and caculates a child support obligation on
income above that amount.

Regardless of ther guiddine methodology, many states have specid guideline provisons for low-
income parents. The definition of “low income’ varies greetly from state to state, however. A
number of states dso have provisons for minimum orders. In some states the minimum must dways
be ordered while in others, the decison maker can order alower amount (or no amount) if the non+
custodial parent can show that the minimum order would be unjust or inappropriate.*® See Appendix
2.

2. Medical Support. Child support guidelines must dso address the health care needs of a child.
In private cases, this can be dedt with in avariety of ways. In 1VD cases, the agency must pursue
hedlth insurance coverage for a child if the non-custodia parent has access to such coverage
through employment.*®

3. Retroactive Support. In most states, the court or agency setting the order will dso imposean
obligation for past child support.2° See, Appendix 1. This amount is referred to in the states as
“arears’ or “retroactive support.” (In this monograph, the obligation will be referred to as
“retroactive support” to digtinguish it from the unpaid amount that accrues after the order is
entered. The latter amount will be referred to as“arrears’.) The policies behind setting
retroactive support are that:

both parents are responsible for supporting their children. If the mother has been
shouldering this burden while the father has not provided support, the father
should be required to reimburse the mother for at least some of her past expenses.
Thisisamatter of Smplefarness.

17 42 USC §667 and 45 CFR § 302.56 (1999).

18 |t should be noted that some courts have found mandatory minimum orders to be unconstitutional. See, e.g. Rose
on behalf of Clancy v. Moody,629 N.E.2d, 378, 607 N.Y.S.2d 906, 83 N.Y .2d 65 (1993), cert denied 114 S.Ct. 1837,
511 U.S. 1084; Velasquez v. Sate, 226 A.D.2d 141, 640 N.Y.S.2d 510 (App. Div.1996); In re Marriage of Gilbert,

88 Wash. 362, 945 P.2d 238 (Wash. App. 1997). Not all courts have taken this view, however. See, e.g., Douglas v.
Alaska, 880 P.2d 113 (1994); Hunt v. Hunt, 648 A.2d 843 (Vt. 1994). See, also Glenn v. Glenn, 848 P.2d 819 (Wyo.
1993); In re Marriage of Okonkwo, 525 N.W.2d870 (lowa App. 1994)

1914, 8§ 303.30 and 303.31.

20 \While many states limit this practice to paternity cases, a substantial number also seek retroactive support in
separation and divorce cases. See Appendix 1. Similar rationales apply for seeking retroactive support under these
circumstances as in paternity cases.
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Setting arrears discourages fathers from deliberately delaying the establishment
of an order. Thisisa particular concern in paternity cases. If afather could avoid
years of payment by refusing to sign avoluntary acknowledgment and/or
avoiding service of processin a paternity proceeding, then he has ared financid
incentive to be uncooperative. If he knows that retroactive support can be added
to his order, then he does not have this financid incentive to avoid paternity
establishment.

In aprivate case, amother can decide whether she wishes to take advantage of state policy on
retroactive support. If the IVD agency is handling the case, it will usudly pursue such support if
date law dlows. Thereis, however, agreat dedl of difference between states on how far back they
go in seeking payment. Some states go back to the birth of the child while others go back for a
limited period (e.g., 3 years). See, Appendix 1.0bvioudy, shorter periods place at least some limit
on the amount of arrears owed at the time an order is entered, while longer periods can lead to the
establishment of substantial debt. For example, Nevada goes back four years prior to entry of the
order for current support. A Nevada officid estimates that, using this policy, the average amount of
retroactive support in alVD caseis $12, 500.%

The retroactive support amount will generdly be set under the child support guidelines and be based
on parental income (if known) during the retroactive period. However, in public assistance cases, it
is not uncommon for support to be set based on the amount of cash assistance paid to the custodial
parent, regardless of the non-custodia parent’ s ability to pay.?

4. Other Financial Obligations That Can flow From a Support Order. In addition to cash and
medical support, a child support order may impose a number of other financia obligations on the
non-custodia parent. One such obligation is the payment of fees and costs. These include genetic
testing costs in paternity casesif the tests reved that the aleged father isthe biologicdl father.?®
They ds0 include arange of fees and costs related to the establishment or enforcement of the
order. These can include attorney’ s fees, court costs, and agency costs. See Appendix 3. Seven
states also assess a fee for processing support payments and forty-9x dlow employersto assess a
small charge for each income withholding payment.*

A sgnificant number of states aso impose interest on late payments. Some confine this practice to
arrears that accrue after the order is entered: other charge interest on retroactive support aswell. See
Appendix 3.

Another practice—particularly in paternity cases—isto tack on to the order some or al of the costs
associated with pregnancy and childbirth. See, aso Appendix 3. If Medicaid has provided pre-and

21 Material provided to the NPCL Peer Learning College by Hearing Master Thomas Leeds, December 27,2000.

22 Thispracticeisillegal, see Jackson v. Rapps, supra note 8. See, also OCSE Action Transmittal 93-04 (March 22,
1993).

23 42 USC § 666(2)(5)(B)(ii)(1)-

24 3ee OIG 1 supra note 15, p.2.
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post- 2nsatai coveraget o the mother, some jurisdictions will seek reimbursement for the Medicaid
costs.

5. Establishing Orders When Financial Information is Not Available. The effective use of
guidelines to establish current support and arrearage amounts depends on the availahility of
correct financid information. If both parents participate in the process, there is a reasonable
chance that accurate information will be available. In default cases (where the non-custodial
parent fails to respond to the complaint) and in cases where the non-custodia parent appears but
does not provide adequate information, good information may not be available. The state may
then impute income. See Appendix 4 for Sate policiesin thisregard. The court or agency may
impute income based on 1) the best available information (e.g. old pay stubs, work history) 2)
full time minimum wage income; 3) area wage and employment rates; and/or 4) the parent’s
education, skills and work history.?® The resuilt is that the order may be higher or lower than it
would be if adequate information had been available®’

In the case of unemployed or incarcerated fathers, even if the state uses the minimum wage to
impute income, the resulting order will exceed ability to pay. A smilar result may occur if the State
smply setsaminimum order (e.g., $50 per month). Asaresult, the obligation is not met and arrears
accrue.

Periodic Modification

An order may be correct when entered but later become outdated. Especialy for low- income
obligors whose wages and hours constantly fluctuate, and those that lose their jobs or are
incarcerated, a once reasonable order may need to be modified downward. The modification must be
swift or arrears will quickly accumulate.

States must have authority to modify support orders when there has been a* substantid changein
circumstances’ .8 However, thisinvolves going back to the court or administrative agency thet
origindly st the order and this can be a time-consuming process. In some states, the modification
will be dated back to the date the modification action was filed, but other states will modify only as
to post-modification payments. In any case, there will be at least sSome excessve accumulation of
arrears.

Also at issue isthe definition of “subgtantid changein circumstances’. If the change sought by the
non-custodia parent does not meet the ate' s definition, no modification will be granted. Then the
parent will have to wait for the modification procedure required in VD cases. In these cases, elther
parent can request a review and modification proceeding at least once every three years?® While the
gtandard for change hereislikely to be less stringent than the substantial change in circumstances

% See, discussionin 21 MILLION CHILDREN' SHEA LTH : OUR SHARED RESPONSIBILITY, The Medical
Child Support Working Groups Report to Hon. Donna Shalala and Hon. Alexis Herman, June 2000, Chapter 3
%)29-32. Thereport is available on the OCSE website, www.acf.dhhs.gov/programs/cse

OIG 1, supra, note 15, p.15.
27 Al but three states (Connecticut, the District of Columbiaand Mississippi) impute income when actual
information is unavailable. See, Appendix 4.
28 42 USC §666(a)(10)(B).
291d § 666(a)(10)(A).
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standard, most states do have a threshold change before they will act. See Appendix 5. These
thresholds can be quite high in rdation to the size of the order. In that case, there will be no
modification and arrears will continue to accumulate.

This problem cannot be cured at alater time. Under the so-called Bradley Amendment, every child
support obligation becomes a judgment by operation of law on the day it is due and cannot be
retroactively modified.3° Thus, if an order is not timely modified, a court or administrative agency
cannot address the problem through the retroactive modification process.

Program Finances
The federal government pays 66 percent of the basic costs of the states' child support programs.>? It
aso provides the gates with incentive payments to encourage good performance. A new incentive
payment system is currently being phased in. In the future, incentive payments will be based on sate
performancein five aress® One of those areas is the state’ s success in collecting arrears. The
measure is caculated by dividing the number of cases with an arrearage collection by the number of
cases in which arrears are owed.*® Obvioudly, if the stateis carrying alarge number of caseswith
arrears on which it has no reasonable hope of making any collection, thiswill negatively effect
performance on this measure and limit the state' s ability to obtain incentive payments

%0'1d. § 666(a)(9).

31 1d. 88 655(a)(1)(A) and (a)(2)(C).
% |1d§ 658

33 1d. § 658a(b)(6)(D).
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CHILD SUPPORT
AND THE PUBLIC BENEFITS SYSTEM

To undergtand dl of the issuesinvolved, it isaso hdpful to know alittle about the cash public
assistance program called Temporary Assistance to Needy Families (TANF) and the Medicaid
program as well as how these programs relate to the child support system.

TANF

TANF replaces the older program known as Aid to Families with Dependent Children (AFDC).
To obtain TANF assgtance, afamily must have little or no income and few assets. It must meet
other program requirements such as participation in work or work-related activities>* Thefamily
must also assign its support right to the state and cooperate in pursuing support.®® Failure to
cooperate without good cause can lead to areduction in or termination of TANF benefits.*®

The TANF support assgnment covers the right to al the arrears that accrued befor e the family
received TANF and al the support payments that are due while the family receives TANF. Aslong
as the family participates in TANF-funded cash assistance, child support (up to the amount of
assistance paid to the family) is the property of the state under the assignment. 37

When the family leaves TANF, the assgnment ends. The family regains the right to current child
support and to any arrears that accrue after the receipt of assistance (post-assstance arrears). I|n some
cases, it regains the right to pre-assistance arrears aswell. Arrearsthat are owed for the time during
which the family received assistance remain assigned to the state.>®

Distribution of Collected Support
When the child support program makes a collection, it distributes the funds asfollows:

For afamily that has never receilved AFDC/TANF, the money goesto the
family.>®

For afamily currently receiving TANF assistance, if support is collected, it must
be divided between the state and federa governments to reimburse them for the

%10.8601 et seq.

3 1d. 8608(8)(3).

3% 1d. 85 608(a)(2) and 654(29).

371d. § 608(a)(3). See, also HHS Action Transmittals 97-17 and 98-24.

38 |d. §657(a)(2). Whether afamily is entitled to its pre-assistance arrears depends on when the assignment was
executed. If it was executed after October 1, 1997, then the family is entitled to its pre-assistance arrears. If the
assignment was entered into before that date, the pre-assistance arrears belong to the state until AFDC/TANF has
been fully reimbursed. Even if the assignment is post-1997, if the support is collected viafederal tax intercept, the
state will al'so be able to keep the money until public assistance has been repaid.

39 42 UsC § 657(8)(3)
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public benefits the family has received.*® Only when dl public assistance payment
have been reimbursed does the family have aclam on the money.

For a post- TANF family, when a collection is made through any method except
federd tax intercept, the funds must first be given to the family to meet the

current support obligation and pay any post-assistance arrears. If the family is
owed pre-assistance arrears, those arrears are paid next. Only when dl the current
support and arrears owed to the family are paid-off can the state clam any during-
assistance arrears owed to it under the assgnment. If such arrears are collected,
they must be shared with the federad government to reimburse for the public
benefits paid to the family.**

Medicaid

Medicad provides hedth care coverage to qudified adults and children. Familiesreceiving

Medicaid assign their medica support rights to the state.*? The assgnment lasts while the family
receives Medicaid and ends when Medicaid coverage ceases. However, the state retains the right to
any medical support due and owing during the time the family was covered by Medicaid.

Relationship of TANF and Medicaid Familiesto the I VD Program

Families participating in TANF and Medicaid are required to use the services of the state VD
agency. They receive services without having to pay an gpplication fee and are generaly exempt
from other fees and costs.*® They must aso cooperate with the VD agency in establishing paternity
and securing support.** Custodia parentsin TANF and Medicaid families cannot make informal
arrangements with the non-custodia parent and by- pass the state.

“0|d. § 657(a)(1). The state can pass some or all of its share to the family if it wishes to do so.
“11d. §657(a)(2). If the collection is made through afederal tax intercept, then the state can claim its arrearsfirst. Id.
42 42 USC §1396k(a)(1)(A).

3 |d. §654(6).
41 d.88 654(29) (TANF) and 1396k(a)(1)(B)(Medicaid).
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STATE EFFORTSTO ADDRESS THE CHILD SUPPORT
OBLIGATIONSOF LOW INCOME FATHERSAND THE
RELATIONSHIP OF THESE EFFORTSTO
ARREARAGE POLICY

Two different —athough not mutualy exdusive—approaches can be taken to addressing the
child support obligations of low income fathers. One focuses on Strategies that prevent
unreasonable arrears from accumulating in the first place. The other focuses on what to do after
the fact--when subgtantid arrears have accumulated and it is beyond the capacity of the father to
pay them off and to pay an adequate amount of current support.

Some states have ddliberately set out to examine one or both of these approaches and have
adopted policies to address the issues. Other states have not had a conscious strategy, but have
adopted policies or enacted laws that are useful in limiting the child support ligaility of low-
income non-custodial parents to areasonable level. A number of these efforts are described
below. Some are more attractive than othersin terms of both the scope of what they accomplish
and the policy choices they embody. This chapter Smply introduces a number of legdly
acceptable options.

Preventative Strategies

1. Adopting Guidelines That Are Sensitive to Low Income Parents. Since 1988, each state has
been required to develop and use income-based child support guidelines. There are three primary
mechanisms gates use to accommodate low- income obligorsin their guiddines.

Adopting a guiddine that provides a sdf-support reserve for a non-custodia
parent. Delaware, Hawaii, Montana and West Virginia have dl adopted this
approach. The non-custodia parent’ s obligation is then set based on income
above the sdlf-support leve.

Excluding certain types of income—notably means tested public ass stance—
from the definition of income*® The current support obligation is then based
on whatever countable income the parent has. For example, a parent who
receives Supplementa Security Income (SSI) might have no countable
income. If he receives SSI and aso has earnings from a sheltered workshop,
his current support obligation would be based on those earnings, but not the
SSl.

“5 For examples, see FLA.STAT. §61.30(2)(c)(TANF not counted asincome); GA. CODE ANN. §19-6-
15(b)(2)(needs based public assistance not counted asincome) CAL.FAMILY CODE 8§4058(c)(TANF, GA and SSI
all excluded from the definition of income).
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Avoiding minimum orders. When gpplication of agta€e s guiddine to the non
custodia parents countable income yields asmdl (or no) order, thirty states
will raise the amount to a designated minimum (e.g., $50/ month). This can be
problemdtic for a parent who cannot possibly pay the minimum amount.
Recognizing this, Sixteen states make the minimum amount rebuttable so that
the low- income parent can a least argue why the minimum should not be
ordered. In thirteen gates, there is no mandatory minimum order: if the
guideline yields alow amount, then that amount iswhet is ordered. See
Appendix 2.

In addition to these gpproaches, Virginia has recently enacted legidation that retains the minimum
support order concept but exempts certain parents from its application. Exempt are parents with
insufficient assets who are ingtitutiondized in a psychiatric facility, imprisoned with no chance of
parole, permanently disabled, or otherwise involuntarily unable to produce income*® Arizonalaw
provides specid treatment when a support obligation for an incarcerated person is established. The
order is set a $0 aslong as the person isin prison and for 30 days after release’

All of these approaches can protect at least some low- income parents from having unredigticaly
high current support orders.

2. Limiting/Eschewing the Establishment of Retroactive Support. As noted above, a the time the
order is entered most states will add retroactive support to the non-custodid parent’s obligation.

The gtate will callect thisamount over time by adding an additional anount—designated as
“arrears’—to the current support order. In addition, some states charge interest on these

retroactive support payments. The result is a monthly support order that can take most or al of

the father’ s earnings.

States have taken a number of gpproaches to minimize this problem. They include:

Adopting apolicy of not pursuing retroactive support. Nine states have adopted
this policy. See Appendix 1.

Pursuing retroactive support but limiting the time period during which such
support is assessed. As can be seen in Appendix 2, four states will only go back
two years from the date of the order or the date of filing, providing some limit on
the retroactive period.

Giving the decison-maker discretion to decline to decline to order retroactive
support if paying such support would impose an undue economic hardship on the
obligor. Five states have taken this approach.*®

48 Chapter 376 of VirginiaActs of Assembly 2000.
“" ARIZONA REV. STAT. 25-327.
8 See, eg., TEXASFAMILY CODE §154.131(b).
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Adopting apolicy of not pursuing retroactive arrears if the record indicates that
the non-custodia parent was incarcerated or had no income. The Didrict of
Columbia has taken this approach. 4°

Limiting interest payments on retroactive support. As Appendix 2 shows, thirty-
two states have chosen not to impose interest on retroactive support.

3. Minimizing the Number of Casesin Which Income is Imputed. As Appendix 4 indicates, dl
but three states will impute income when setting an award for an obligor who hasfailed to
provide income information. Imputation may be based on full-time minimum wage work, the
non-custodia parent’s work history, educationa attainment, or earning capacity. The dternative
to not imputing income is thet a support award is not established. This rewards the reca citrant
obligor, which is not a desirable result.

However, there are steps dates take to obtain information even if the non-custodia parent does
not provide it. Chief among them are:

Making use of the data bases created as aresult of New Hire reporting. In cases
where the parent has provided little or no income information, a search of both
the state and federd New Hire Directories may yield the most current
information. Thisinformation is highly accurate>°

Consder not imputing income in cases where it is unlikely that the non-custodia
parent hasincome. For example, Virginia does not impute income in cases where
it is known that the noncugtodia parent is inditutiondized in a psychiatric
facility, incarcerated for an extended period, medicaly verified to be

permanently disabled with no potentid for paying sugaport (including SSI
recipients), or otherwise unable to produce income.>*

4. Limiting the recovery of fees and costs Asdetailed in Appendix 3, five states add fees and
eight add costs onto the basic support order. These can be rdatively minor amounts;, however, in
some dates they are quite substantia and can include filing fees, court or adminigtrative hearing
costs, and lawyer’ s fees. When these costs are included in the support order, the father may be
paying current support, a prorated amount on retroactive support, interest on that support, and a
prorated share of the fees and cogts. This can substantialy increase the monthly obligation,
meaking it difficult for the father to keep current in his obligation. For this reason, the vast
magjority of states do not pursue these add-ons to the support obligation.

States could abolish dl fees and cogts for non-custodia parents. Asindicated in
Appendix 3, forty- three states have done this.

In contrast to the limited number of states that pursue fees and routine codts, thirty-nine Sates have
the authority to pursue reimbursement for birthing costs. Many of these states do not routindy

49 See NATIONAL CHILD SUPPORT ENFORCEMENT ASSOCIA TION, 1999 INTERSTATE ROSTER AND
REFERRAL GUIDE (December 1999), p.109.

°0 See Verifying Employment with New Hire Data, CHILD SUPPORT REPORT (JANUARY 2000) p.4.

®1 Chapter 376 of VirginiaActs of Assembly 2000.
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exercise this option or do so under limited circumstances. However, many do pursue theses costs
even when Medicaid has covered these charges, This adds severd thousand dollarsto the father’s
obligation, and, when prorated as part of the order, aso contributes to an order that is beyond the
capacity of the low-income obligor to meet.>? States wishing to address this problem have:

Adopted palicies under which birthing costs are not pursued from low-income
fathers.

Limit the pursuit of birthing cogts, especidly in cases where Medicaid has
covered the expenses.

5. Abolishing Interest on Post-order Arrears. Once the order is entered, if the non-custodia
parent misses a payment or pays only part of what is owed under the order, post-order arrears
begin to accumulate. Since, as noted above, each missing payment is ajudgment by operation of
law it may be subject to the same interest rate that would be owed on any delinquent judgment.
Some states, however, set specific interest rates on child support judgments. If Sgnificant time
passes before the father begins paying support again or pays off what is owed, the amount of
accumulated interest can dwarf the support order itsalf. To address this issue, states have:

Eliminated arrears on missed payments. As shown in Appendix 3, twenty-
seven states have done this.

Adopted anomina interest rate gpplicable to child support arrearsthat is lower
than the sat€' s generd interest rate on judgments. For example, Alaska charges
6 percent on missed payments and retroactive support as opposed to the 10.5
percent charged when arrears are reduced to a judgment.

6. Setting a Limit of the Percentage of the Obligated Parent’s Income That Can be Withheld. If a
non-cugtodia parent is low- income, heislikely to be awage earner. His support obligation will

be enforced though withholding from hiswages. His employer will be notified of the obligation

and ingtructed to take a certain amount out of each pay check. The amount will include current

support and (depending on the state policies discussed above) may aso include an amount

toward the payment of any retroactive support, fees, costs or interest for which heisliable. When
added together, this can be a substantia amount of the parent’s pay check.

Federal law provides that no more than 65% of the earnings of a non-custodia parent with no
dependents can be withheld to pay support and arrears. Even if the non-custodid parent has other
dependents, up to 60% of his earnings can be taken. This may leave the parent too little to meet his
basic needs and may cause him to quit his job and/or disgppear into the underground economy. Then
the family gets no support.

To combat this problem, states have:

52 A typical state estimated that an uncomplicated birth adds about $3,100 to the base order while a Caesarean
delivery adds $6,700. There is substantial anecdotal information that this discourages fathers from coming forward
and establishing paternity. See discussionin 21 MILLION CHILDREN’'SHEALTH, supra note 25.
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Set withholding limitswell below the federd celling. As Appendix 6 indicates,
Sxteen dates have done this.

Kept the federd limits but given decison makers discretion to adjust payments to
alower leve. Pennsylvania has taken this gpproach. See Appendix 6.

7. Responding Quickly to the Need for Modification. Even when an order isinitidly set with due
regard to the circumstances of the low-income parent, it may quickly become outdated. If his
earnings increase, a parent may be able to pay more and —especidly if he has been the

beneficiary of the kinds of policies discussed above—it is appropriate to move quickly to adjust
his current support obligation upward. On the other hand, if he losses ajob, suffers a cutback in
hours or becomes ingtitutionaized or incarcerated, the obligation may need to be adjusted
downward or eiminated atogether. To accomplish this, states need to have highly efficient and
effective procedure for swiftly modifying orders. If they do not, as noted above, the obligated
parent will accumulate arrears and there is no way to retroactively modify them.

Unfortunately, as noted in arecent sudy, few states have the capacity to rapidly respond to changes
in parental circumstances.>® Some actudly refuse to do downward modifications or make the process
very difficult.>* Others sat high thresholds for the degree of change that must occur before a request
for periodic modification will be processed. However, asindicated in Appendix 5,some states have
been sengtive to this problem and have:

Agreed to process periodic modification requests in less than three years. Eight
gates have done this, typicaly moving to a2 or 2 Yyear sandard.

Processed the modification request when any change would occur under the
guidelines. Twelve dates have done this.

Allowed even retroactive modification of arrearsif the non-custodia parent was
precluded from filing atimey modification petition because of a Sgnificant
physca or mentd imparment, or was arecipient of needs-based public
assistance or disability benefits during the period for which modification is
sought.>®

In addition., there are few state examples of modification policies that seem particularly senstive to
low-income parents. The following should be noted:

Wisconsin sets some support orders as a percentage of income rather than afixed
dollar amount. Thus, the order automatically adjusts itsdlf upward or downward

3 DEPARTMENT OF HEALTH AND HUMAN SERVICES OFFICE OF THE INSPECTOR GENERAL,

REVIEW AND ADJUSTMENT OF SUPPORT ORDERS, OEI-05-98-00100 (MARCH 1999).

%4 1d. p-9-10. The OIG reports that North and South Carolinawill not do downward modifications and Mississi ppi
will do them only if the obligor owes no arrears.

> MINN.STAT. §518.64.2d.
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as the non-custodia parent’ s income increases or decreases. Evaluations suggest
that this approach works quite well.>®

Ohio will conduct areview when an obligor who has no inconme or assets has
been ingtitutionalized or incarcerated for the duration of the child's minority.>’

North Carolina automaticaly suspends the child support obligation of a person
who has been incarcerated if heis not partici Eai ng in awork-release program and
has no resources from which to pay support.>® The incarcerated parent does not
have to seek an actua modification of the order.

Puerto Rico has agreements with severa mgor employers. These employers
notify the child support program when mgjor lay-offs are anticipated. The child
support agency then natifies the lad-off employees that they may be digible for a
dowrward modification. >

Under West Virginialaw, if the child support agency receives a notice from an
employer that an employee has been laid- off or otherwise left employment, the
agency sends a notice to the employee that he may be igible for downward
modification. The notice aso tells him that services to accomplish thisare
available through the agency. The notice dso explains that fallure to seek a
modification means that the previous order remainsin effect and that subgtantia
arrears might accumulate.®°

After the Fact Strategies

When the approaches discussed above are in place, the number of Stuationsin which huge
arrearages pile up should be minimal. However, most states do not use a significant number of these
approaches, and even when they do there will dways be casesin which sgnificant arrears accrue
and the non-custodia parent cannot reasonably be expected to pay them dl off. Even if he could,
however, the money going to arrears, interest, fees and costs assigned to the state under a TANF or
Medicaid assgnment, could greatly reduce the amount available for current support. Since the
children may bein great need of support (particularly if their family isjust leaving TANF or does't
qudify for ad under the new system), some states have begun looking at ways to lower the arrearage
amount in at least some cases.

States are dso facing the fact that they are carrying on their books huge arrearage amounts that they
can never hope to recover. This can affect the public’ s perception of their performance aswell as
gaff morae. In addition, as discussed above, states ability to receive federd incentive paymentsis

%8 Judi Bartfeld and Irwin Garfinkel, The Impact of Percentage-Expressed Child Support Orders on Payments, 31
THE JOURNAL OF HUMAN RESOURCES PP.794-815 (Fall 1996).

7 1999 INTERSTATE ROSTER AND REFERRAL GUIDE, supra note 49, p.554.

%8 N.C. GEN.STATUTE 50-13.10(d)(4).

% This practice was reported at the Northeast Hub Managing Arrears Project held in Philadelphia. Pennsylvania
April 2001.

80 WEST VA. STAT. 8§48A-2-17.
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negatively affected by the existence of alarge number of casesin which thereis no hope of any
collection. Moreover, some of these arrears are not “red” —they exist because cases that should have
been closed were not. This can happen when the non-custodia parent dies and his support obligation
ends under ate law; in Stuationsin which parents have informally switched custody o that the
support order should have been terminated but was not; and where the statute of limitations on the
collection has expired but the claim has not been expunged.

Unlike the prevention strategies detailed above, after-the-fact Srategies are somewhat constrained by
federa law and policy. Until recently, it appeared that federa policy forbade (or at least
discouraged) creetive approaches. As discussed in the next chapter, new federal guidance opens
opportunities for more cregtive gpproaches. Below is a discusson of some of the limited steps states
have taken so far.

Giving Credit for Payments Madeto the Children on their Parent’s Behalf

Severd dtates provide an autometic credit againgt the support obligation if the non-custodid parent is
disabled and the child has received Socid Security Disability Insurance dependent’ s benefits due to
the parental disability. °* This reduces both the amount of arrears owed and any interest that might be
applicable to those arrears.

Modifying or Forgiving Interest Payments

As discussed above, many states impose interest on retroactive support and/or missed payments.
Without modifying the underlying support obligation, some states forgive these interest payments
under certain circumstances.

In Minnesota, an obligor who has made 36 consecutive months of payments
can petition the court for forgiveness of interest.®?

In West Virginia, if an obligor pays off his arrearsin 24 months, then the interest
that would normdly accrue isforgiven.

Oklahomalaw permitsthe IVD agency to periodicdly offer an amnesty program
under which accrued interest may be forgiven if an obligor pays his arrears within
acertain period of time®®

Arizona alows its courts to suspend the accrua of interest on arrears that
accumulate during the incarceration of a non-custodia parent.®*

61 |n some states this is done by statute. In others, it is amatter of case law.

62 MINN.STAT.§548.091 subdivision. 1(a)(b).

83 The West Virginiaand Oklahoma policies are described in ESTHER ANN GRISWOLD, NEW APPROACHES
TO CHILD SUPPORT ARREARS OVERVIEW OF RESULTS OF STATE SURVEY, CENTER FOR SUPPORT

OF CHILDREN (May 2000).

4 ARIZONA REV. STAT. 25-327(D).
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Compromising Arrears

Most gates dlow the parties to a judgment to compromise the judgment. Since child support isa
judgment by operation of law on the date it is due, the parties can certainly use these laws and agree
to settle the matter for alesser amount. So long as the children have not received AFDC, TANF or
Medicaid, the custodid and noncustodia parents can take this step on their own.

If, however, the children are receiving or have received AFDC, TANF or Medicaid, as noted above,
some or dl of ther child support rights have been assgned to the state. The state must then be a
party to any compromise agreement. Some states have policy that alows them to forgive assigned
arrears owed to the state on a case-by- case basis or when the father is participating in a fatherhood
program.®® See Appendix 7.

Other states are trying broader, more systematic approaches.®® For example:

Vermont has developed a policy under which delinquent parents can make alump
sum payment and then have the remainder of their arrears wiped out.®’” The size of
the lump sum depends on the time the state estimates it would take to pay off the
arrearages. If it would take 1-3 years, then 80% of the arrears must be paid in a
lump sum and the state will forego the other 20%; if it would take 3-5 years, then
a 75% lump sum is acceptable; if it would take 5-10 years, then 60% will suffice;
and if it would take more than 10 yearsto pay off the arrears, then a 50% payment
is sufficient. The state will compromise even more of the debt if the non-custodia
parent is poor, inill hedlth, or haslittle or no work history. If agreement is

reached and the non-custodia parent does not pay the agreed upon lump sum
within the time dlotted, then the entire debt is reindtated.

Washington State has established a Conference Board. Any parent can ask the
Conference Board to review the case and reduce the child support debt or enter
into alump sum compromise agreement.%®

Minnesota alows the state agency to compromise arrears owed to the state
whenever it isin the best interests of the child to do so.

Oregon has developed a variation on thisidea. Rather than forgiving arrears outright, that Sate
operates a pilot project in which unemployed parents who are in arrears on their obligation can work
off those arrears by performing community service. Participants can work up to 20 hours per week

5 An unpublished, unverified 1998 survey by the Center for Law and Social Policy indicated that Alabama, Hawaii,
and Idaho used this approach.

% The approaches discussed below are described in JAMES HENNESSEY and JANE VENOHR, EXPLORING
OPTIONS: CHILD SUPPORT ARREARS FORGIVENESS AND PASS- THROUGH OF PAYMENTSTO
CUSTODIAL FAMILIES,POLICY STUDIESINC. (2000) in Appendix 3, and pp 77-82.

7 VT.STAT.ANN, TITLE 33 §3903.

%8 REVISED CODE OF WASHINGTON 74.20A.220, WASHINGTON ADMIN. CODE 388-14-385.
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for community agencies, learn work skills, and receive credit againgt their obligation at Oregon’s
minimum wage®

Capping Arrears

Another possibility isto put a cap on the amount of arrears that can be accumulated by a poor nor-
custodia parent. For example, New Y ork places a $500 limit on the amount of arrears that can
accumulate if the non-custodial parent’sincomeis below the poverty level.”® This does not
congdtitute a retroactive modification of arrears so does not run afoul of federa guidance.

Forgiving Arrears

As noted above, thereisinterest in Smply wiping out arrears owed to the state by low-income
fathers. Thisis especidly truein cases where low-income parents have married or reunited. The
father isin the home and supporting the child. Any arrearage collection to recover the assigned
AFDC/TANF arrears compromises his ability to provide for the child's current needs. To address
this stuation, Vermont law forbids pursuit of assigned child support arrears from areunited

family unless the family income exceeds 225% of the federa poverty line, thisisin effect a
forgiveness policy.”*

There has dso been some experience with wiping out arrears that accumulated during a period of
incarceration. Utah dlows the discharge of such arrearsif the non-custodia parent pays current
support and a payment on the arrears for twelve consecutive months.”2

Amnesty Programs

Another approach used by some gtates or localitiesis amnesty programs. Typicdly, these
programs are not targeted at low-income obligors but offer dl those who are behind in their
payments a one-time opportunity to come forward and enter into a re-payment agreement. The
amnesty may include forgiveness of some or al of the debt, but more typicaly the amnesty is
from avil or crimind contempt. Examples of these types of programs include:

An lowa pilot program that grants amnesty from arrearage payments to those
who establish arecord of current payments. A father who pays regularly for sx
months is granted amnesty from paying 15% of the arrearages, 12 consecutive
months of regular payment yied a 35% amnesty; and 24 consecutive months of
regular payment provide an 80% amnesty.

An Oklahoma amnesty program that offers obligors the opportunity to pay their
arears. If they do 0, the didrict attorney will take no enforcement action and

% This project is described in NEW APPROACHES, supra note 63, Table5.

ONLY. FAMILY LAW §240(1-b)(g).

"L VT. STAT. ANN. Tit.33, §4106(€). See, also WASH.ADMIN.CODE §388-14-385. In the survey described in
note 65, supra, Maryland, New Hampshire, North Dakota, Oregon, South Dakota, and Utah indicate that they also
have arrears forgiveness policies for reunited families. Tennessee reports such apolicy if unmarried parents marry.
72 See, NEW APPROACHES, supra note 63.
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accrued interest on any amount owed to the state is written off. The custodia
parent may also agree to waive interest on amounts owed to her.”®

A Virginia program notifies delinquent parents that unless they come forward
and enter into a payment agreement, they will be referred for contempt. Those
who come forward and enter an agreement are not jailed. Those who fail to
respond to the notice are subject to periodic round-ups and may be jailed.

Recently, however, there has been some experimentation with amnesty programs for low-income
obligors. Notable here are:

A Maryland pilot program targeted on low income obligorsin IVD casesin
Bdtimore City. Fathers who owe child support arrears to the state under a
public assstance assgnment enrall in a community- based fatherhood

program. Those who complete the program and remain current in their
support payments for 12 months, receive amnesty for 40 percent of the money
owed to the state. Those who remain current for 24 months recelve complete
amnedly. (If an occasond payment is missed, the amount given amnesty is
lowered. In thefirgt year, for example, if 3 non-consecutive payments are
missed, there is no amnesty.)

Case Cleanup

Some states also believe that a part of their problem has to do with continuing to count arrears
owed in cases which should have been closed. For, example, in Satesthat have a satute of
limitations on the collection of child support judgments, there may be old casesin the sysem to
which that statute gpplies. These cases could be closed as the money is uncollectable. Smilarly,
if, under sate law, the support obligation ends upon the death of the non-custodid parent, any
arrears owed post-mortem could be diminated, and the case closed unless there are pre-death
arrears that are collectable,

In addition, casesin which there has been an informa custody change could be reviewed and
arrearages adjusted accordingly. For example, West Virginiagivesits IVD agency statutory
authority to adjust those cases.”

In other words, there are awide variety of possble gpproaches states could draw on in thinking
through their policy optionsin forgiving arrears in whole or in part.

3 OKLAHOMA STATE CODE §56-234(B).
" W.VA. STAT. §48A-2-24a(b).
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STUDIESOF STATE PRACTICES

In developing policy, there are dso anumber of studies that states can draw on. These are
described below.

Preventative Strategies

The Use of Mandatory Minimum Orders

The HHS Office of Ingpector General conducted a ten-state study of how orders where set when the
absent parent islow-income. (Hereafter “OIG 2 study ). One of the issues addressed by this study is
the use of minimum support orders. The study found a significantly lower payment rate on

minimum support orders than other orders. The study concluded that the lower payment rate could

be a reflection of limited earnings capacity and the fact that such awards are not based on actud
income. The study aso found that minimum orders were often used for incarcerated parents, setting
obligations they could clearly not mest. >

Limiting /Eschewing the Establishment of Retroactive Support

The OIG 2 study also looked at the issue of retroactive support. It found that states that did not
charge retroactive support had higher payment rates than those that imposed retroactive obligations.
Moreover, the longer the retroactive period,the higher the likelihood that no support would be paid.”®

There is dso a Colorado study that focuses on the effect of retroactive arrears on the amount paid
rather than the rate of payment. This study is based on a two-county demonstration project on the
effect of establishing retroactive support on subsequent payment patterns of low-income ($10,716 to
$16,800 per year) obligors. New intrastate cases were randomly assigned to an experimenta and a
control group. In the experimenta group, the state’ s child support guiddines wee used to establish
current support orders; however, there was no attempt to set retroactive support. In the control group,
the stat€’ s child support guiddines were used to establish both current and retroactive support. A
review conducted 6 and 12 months after each order was established showed that the non-custodia
parents in both the experimenta and the control groups had virtualy identica payment records. eech
group paid 40 percent of what they owed in monthly child support. Nearly haf of each group paid
nothing and nearly athird of each group paid virtualy al of what they owed. The researchers
concluded thet, after Ssx months, the establishment of retroactive support generated no additional
dollars for families or the sate, and made collection patterns for the child support agency look

> DEPARTMENT OF HEALTH AND HUMAN SERVICES, OFFICE OF INSPECTOR GENERAL, THE
ESTABLISHMENT OF CHILD SUPPORT ORDERS FOR LOW INCOME NON-CUSTODIAL PARENTS, OEl -
05-99-00390 (JULY 2000) (hereafter OIG 2) p. 17.

8 0IG 2, supra note 75, p.13. When the state did not pursue retroactive support, only 14 percent of parents made no
paymentsin the first 32 months of the history of the order. When 1-12 months of retroactive support was tacked on,
23 percent of the obligors made no payments during that time period. When more than 12 months of retroactive
support were added on, the complete default rate rose to 34 percent.
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worse. At twelve months, the existence of a pre-order arrearage obligation resultsin dightly higher
payments.”’

Reducing the Use of Imputed Income and Default Orders

The OIG 2 study dso looked at the effect of using imputed income on payment rates. The OIG
found that cases in which income was imputed exhibited draméticaly lower payment rates than non
imputed cases. Forty-four percent (44%) of the imputed income cases generated no payments over
the first 32 months of the order. In contrast, only eleven percent (11%) of the non-imputed cases had
no payment during that same period.

The OIG points out that this does not necessarily mean that there is a causa relationship between
imputation and non-payment. Non-custodia parents who fail to provide information or are
unemployed a the time of order establishment are potentidly less likely to pay support than those
who appear in court or are employed. What the data does establish is that imputing income is not a
very effective method of getting parents to pay support. "

A similar concluson was drawn by a Maryland researcher. He found that, when non-custodia

parents participated in a negotiation conference and stipulated to the order amount (as opposed to the
order being a default order based on imputed income), their payment pattern was significantly
better.”

Reconsideration of Adding Fees, Interest and Coststo the Initial Order

The Minnesota legidature commissioned a study of arrears forgiveness. (See below) As part of
that study, the authors identified practices that contribute to the initid build-up of arrears. The
report identifies retroactive imposition of support obligations (Minnesota goes back two years)
and theimpogtion of birthing cogts, as policies that lead to large debts owed by lower income
non-cugtodid parents and suggests review of these palicies. The study dso identifies levying
interest, and the attribution of collections to interest before principle as problematic practices.

Greater Use of Negotiation and Explanation

Economics pays akey role in whether support is paid. More than economicsis involved, however.
The obligated parents attitude toward the order dso plays arole. The Maryland study mentioned
above found that the interaction of the father with the child support system has specific, measurable
effects on payment over and above the effect of factors such asincome and employment.

Understanding. Obligors who did not understand the IVD process paid 2 percent less current
support than those who did understand the process. Thus, the author concludes that

T JESSICA PEARSON, NANCY THOENNES and LANAE DAVIS, DROPPING DEBT: AN EVAUATION OF
COLORADO'SDEBT AND RETROACTIVE SUPPORT INITIATIVE, CENTER FOR POLICY RESEARCH
(September 1999)

8 0IG 2, supra, note 75, pp.16-17.
® MICHAEL CONTE, RESEARCH ON CHILD SUPPORT ARREARSIN MARYLAND, RESEARCH
INSTITUTE OF TOWSON UNIVERSITY (August 1998).
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promoti ng a better understanding of the child support process would lead to a diminutionin

arrears. ©

Attitude. The atitude of child support workers toward obligors even more strongly affects
payment patterns. Obligors who fdlt that they had been treated disrespectfully by the VD
agency paid 35.3 percent less arrears.®! Thus, training staff to be more respectful and helpful
would also result in fewer arrears.

Swift Enfor cement

Another mgjor factor in the accumulation of arrears is the state' s ability to promptly implement
income withholding. While not helpful to the unemployed or incarcerated, if afather is

employed, the fagter the order is delivered to his employer, the faster income withholding will

take place. This greatly lessens the chance that post-order arrears will accumulate. The Maryland
study suggests that amagjor source of that state' s accumulated arrears was the result of afallure
to implement income withholding in atimely manner 82

After the Fact Srategies
Modifying or Forgiving Interest Payments

As noted above, many states assess interest on retroactive support as well as on any payments that
are not timely paid. In any effort to reduce the size of an arrearage that includes such interest, some
states will forgive interest on support owed to the state (TANF/Medicaid assigned support). The OIG
reports on one such effort in Denver, which will negotiate the interest in TANF cases as away of
brining non+ custodia parents into compliance®

Forgiveness of Arrears

The approach that has attracted the most recent interest is the outright forgiveness of
accumulated arrears owed to the state:®* Severd states have commissioned studies on the
advisability of adopting policy in this area

Of specid concern isthe advisability of writing of such debt when it is potentidly collectable. To
address this issue, the Maryland study looked at collectability and found that the single most
significant determination of collectability of arrearsis the age of the debt. Holding dl other factors
constant, the state’ s ahility to collect arrears decreases by 24% for each year of additiona age.®® At

strategy in cases where the custodial parent receives TANF. Wage withholding has only one-tenth the effect on
TANF obligors asit has on non-TANF obligors. Id. p. 10.

8 0IG 2, supra note 75, p.15.

84 The OI G reports that most states will forgive arrears owed to the custodial parent if she agrees to waive the
arrears. Some states require a court order to accomplish this while others do not. OIG 2, supra note 75, p.19.

8 CONTE, supra note 79, p.1.
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some point, the arrears are Smply 0 old that there is no redligtic possibility that they will be
collected.

Ancther concern is the amount of effort that goes into collecting arrears. With limited resources,

states need to assess whether additional collection efforts would be cost efficient. A Washington

study of “hard to collect” cases addresses this concern.®® “Hard-to-collect” cases were defined to be
those in which 1) more than $500 in arrears were owed; and 2) other than through federd tax

intercept, no collection had been made for at least 6 months. Between October 1996 and February
1999, close to 4,000 such cases were identified. Half (the control group) were left at the IVD fied
office and treated like dl other cases. The other haf wert to a Specia Collections Unit (SCU) for
aggressive enforcement.

The SCU cases did have higher payment outcomes than those in the control group. Of the total

amount collected, 52.2% came from SCU cases while 47.8% came from the controls. 8 However, the
difference was largely found in arrears-only and non-assistance cases. The SCU work made no
difference in current assistance cases®®

The effort dso identified three serious barriers to collection. First, dmog haf of the non-custodia
parents had multiple child support cases. The total amount owed in current support and arrears was
beyond the capacity of these parents to pay. Second, over 30% of non-custodia parents were
currently or recurrently recelving public assstance or SSI themsdaves. Many cases had long
higtories of intermittent employment, physica or mentad illness, substance abuse, or other problems.
Third, dmost 31% had crimind records. Over 12% were incarcerated at some time during the
project.®® The author concludes that intensive collection efforts for current assistance cases are not
likely to be very useful. Such efforts will be cost effective only if targeted on cases that have been
pre-screened to diminate those with serious payment barriers™

A third area of concern is whether forgiveness policy should be state wide or I€eft to loca discretion.
Minnesota had alocd discretion policy and their Sate legidature authorized a study of the feasibility
of having a tatewide policy.(The study aso explored options for passing-through and disregarding
more support to TANF families.) °* The authors conclude that |etting each county haveits own
policy in this area has lead to wide variation and inequity. A state-wide policy would be fairer.

8 10 PETERS, OVERCOMING THE BARRIERS TO COLLECTION, WASHINGTON STATE DIVISION OF
CHILD SUPPORT (JUNE 1999).
871d., p.ix.
8 1d., p. x.
8 4.
4. p. xii.
HENNESSEY and VENOHR, supra note 66. The study contains alegal analysis, an assessment of the arrears owed in
Minnesota, a description of compromise practicesin other states, a presentation on county attitudes about changesin
policies, and the results of afocus group discussion with custodial and non-custodial parents.
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FEDERAL GUIDANCE

In the past, there has been some confusion about how much flexibility states have in developing
policies sengtive to the Stuation of low-income obligors. A 1989 Action Transmittal and a 1999
Policy Interpretation Question (PIQ) provided very limited help to states trying to determine how
much latitude they had.>? However, in 2000, OCSE issued a PIQ that clarifies many issues, describes
acceptable approaches, and offers states redl optionsin designing a policy.®® Citing the OIG studies
discussed above, this PIQ ur ges states to scrutinize policies that may contribute to non payment—
especidly front end policies. The PIQ notes that “ Careful policy choices up front in establishing
obligations should improve the obligor’ s incentive and ability to support his or her children, aswdll
asimprove a tate’ s ability to enforce its orders.”®* Highlights of this PIQ are discussed below.

Preventative Strategies

State Child Support Guidelines May Not Provide for Irrebuttable Minimum
Orders

In the 1991 Preamble to the fina regulations implementing the requirement that every state have
and use child support guiddines, OCSE advised dates that guidelines that had to be followed in
al support awards without the possibility of rebutta did not comply with the requirements of
federd law.®® The PIQ reiterates this point and states " While States are alowed to use minimum
orders, the minimum amount must be rebuttable.”%°

States Are Not Required to Establish Retroactive Support Obligationsin
Public Assistance Cases

States are free to set whatever policy they choose in regard to retroactive support. Thisincludes:

Never seeking awards for prior periods from low-income obligors in public assstance
Cases.

Seeking retroactive support, but for alimited period.
Seeking retroactive support in an amount lower than that provided under the state’s child

support guiddines in cases where the guiddine amount would be unjust or inappropriate
given the circumstances.

92 See, OCSE-A T-89-06 and P1Q-99-03, which are posted on the OCSE web site,
http://www.acf.dhhs.gov/programs/cse/poldoc.htm

93 PIQ -00-03 (September 14, 2000). Thisis also posted on the OCSE website, supra.
%1d., p. 6, (emphasis added).

%5 56 Fed. Reg. 22335 and 22337 (May 15,1991).

% PIQ-00-03, supra note 93, p.4 (emphasis added).

Center for Law and Social Policy 22 (202) 328-5140
info@clasp.org www.clasp.org



An Ounce Of Prevention and A Pound Of Cure May 2001

States Can Take Stepsto Reduce the Number of Casesin Which
Incomeis | mputed

While not required to do so, OCSE urges states to reduce the number of casesthat rely on
imputed income as the basis of the support award. Two Practices are highlighted:

Limit imputation to casesin which the non-custodia parent has apparent assets or ability
to pay but isrefusing to provide current, vaid information.

Before imputing income, make genuine efforts to obtain the information needed. This
includes using the State and Nationd Directories of New Hires, the Financid Inditution
Data Match (FIDM) program and the Multi-state Financid Ingtitution Data Match
(MSFIDM) process.

States Can Adopt Policies That Facilitate Rapid Review and Modification
When Appropriate

OCSE notes that review and modification processes are key to holding down the accumulation of
arrearsthat are beyond the ability of the non-custodial parent to pay. States are encouraged to:

Adopt procedures for autometicaly modifying orders for the incarcerated.

Conduct outreach campaigns in prisons, as well as industries and government offices
where lay-offs are expected.

After the Fact Srategies

States Have Discretion to Compromise Child Support Arrears, Penaltiesand I nterest
Permanently Assigned to the State.

The PIQ distinguishes between a change in the arrearage amount to which one of the parties does not
agree and a change that is agreed upon by the parties. The former is aretroactive modification of
arrears and must be prohibited by state law.®” The latter is a compromise of arrears and is not barred
solong as:

the relevant parties agree. If the arrears are owed to the custodia parent, she must
agree to take the lesser amount. If the arrears are owed to the state under a
TANF/Medicaid assgnment, the state must agree to take the lesser amount; and

the agreement isin accordance with state law; or

the agreement is on the same grounds as exist for the compromise of any other
judgment.

97 42 USC §666(a)(9). See discussion in text supra.
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The PIQ aso notes that states might want to require administrative or judicia review of the
agreement to ensure that the child's best interests are protected.
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DEVELOPING AN ARREARAGE COMPROMISE
POLICY AT THE STATE LEVEL

Many dates are now interested in developing an gpproach to prevent arrears from accumulating
in the future. These states can draw on some of the policies described earlier in desgning a
reponse gppropriate to their state. This might include abolishing mandatory minimum

guiddines, diminating interest on retroactive support, eschewing the collection of birthing costs
in Medicaid cases, developing new approaches to obtaining income information in default cases,
swifter implementation of income withholding orders, and development of smple, pro se
procedures for modification of orders. These types of changes do not pose substantia public
policy questions.

Many dates are dso interested in developing sound public policy around when and if to
compromise or forgive existing arrears. Recently issued federd guidance clearly dlows Satesto
do moreinthisareas. However, designing appropriate approachesin this area does present some
fundamenta public policy questions. These include:

What message do arrearage forgiveness programs send? The god of the child
support program is the efficient and effective collection of support. To meet this
god, the program must convince parentsthet it isin their best interest to pay
regularly and on time. It must so convince parents that there are serious
conseguences for non-payment. Writing off arrears owed by those who have not
met their obligations undercuts this basic message and could lead some obligors
to avoid payment in the hopes that the arrears will be forgiven in the future. This
will damage the program’s ability to meet its god and hurt children.

How does the state distinguish between a deadbeat parent (who can pay but
hasn’t done so) and a dead broke parent (who truly can’t pay)? Many nonpayors
dlege an inability to pay, even when they have subgtantia income. It is not easy

for a gate to determine where the line is between those who can and those who
cannot pay the arrears they owe or to make consstent, reasonable judgments

about who fitsin which category. Moreover, recent research suggests thet ability

to pay varies greatly over time. Someone who cannot pay today may well be able

to pay in the future. This needs to be consdered in policy development.

Is an arrearage forgiveness policy fair to those non-custodial parents who have
struggled to meet their obligations? No state wants to denigrate good behavior.

Y et, writing off arrears for parents who have not met their support obligations

while doing nothing for smilarly Stuated parents who have done the right thing

could be seen as doing just that.

How much say should custodial parents have in whether or not arrearages are
forgiven? If the arrears are owed to the custodid parent, thereis near universa

Center for Law and Social Policy 25 (202) 328-5140
info@clasp.org www.clasp.org



An Ounce Of Prevention and A Pound Of Cure May 2001

agreement that she should be the one who decides whether the arrears should be
partiadly or wholly forgiven. If the arrears are owed to the state under a public
assstance assignment, however, there is some disagreement about whether or not
the custodid parent should be consulted on the compromise of state-owed arrears.

Should the source of the accumulated arrears matter? As noted above, some
arrears exist because the non-custodid parent has failed to meet his obligation
under alegitimate order. Others exist because the state has adopted policies (eg.,
impaosition of retroactive support back to the date of birth, plusinterest and
birthing costs) that clearly contributed to the fact that large arrears exist
irrespective of ability to pay. Some dtates are beginning to think about this
distinction in developing a policy about what kinds of arrears should and should
not be forgiven.

Should forgiveness of arrears be a one-time event or should it be tied to on-going
behavior? If the god is Smply reducing the amount of uncollectable arrears being
carried on a state’ s books, a one-time forgiveness program isa smple and direct

way to accomplish this objective. However, if the god isto collect as much of the
arrears as possible and/or encourage the payment of current support (and thus

reduce the likelihood that arrears will accumulate in the future), a different

gpproach might be better. For example, arrearage forgiveness might betied to the
noncustodia parent’ s participation in afatherhood program. It might also involve
writing down the arrears over time based on the parent’ s track record in mesting

his current support obligations.

In grappling with these public policy issues, states can benefit from afour step process.

Step 1. Assess the caseload. Conduct an andysis of 1) who owes arrears; 2) to whom the
arrears are owed (the family or the gtate); 3) how much is owed; 4) the source of the

arrears (support, interest, fees, costs); 5) the age of the debt; 6) any differences between
in-state and interstate cases; and 6) the debtors current economic situation. Thiswill

assig the sate in determining how much of what is owed is potentidly collectable and

what the best methods for collection might be.

Step 2. Examine state policies and practices that might be contributing to the
problem. Undertake an honest assessment of current policies and practicesin setting and
enforcing support ordersto identify the reason that substantia arrears have accumulated.
Isalarge part of the problem atime lag between establishment of the order and issuance
of an income withholding order to the employer? Isthe lack of protocols for handling
interstate cases making those cases a particular source of difficulty? Alternaively, isa
substantial part of what is owed attributable to the interest on retroactive support
established dlong with the initid order, or the way the state allocates collections between
interest and principa?

Step 3. Develop a strategy for preventing problems in the future. Asaresult of the
andysis undertaken in Step 2, the state might want to change some of its policies so that
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less arrears will accumulate in the future. In this regard, a state might look at policies and
procedures used to 1) establish initid orders; 2) quickly modify orders when
circumstances substantialy change; and 3) monitor orders to be sure that substantia
arrears do not accrue without some action being taken. For example, if the caseload
andyssrevedsthat most of the arrears are owed by low-income obligors whose orders
were set usng imputed income, thought might be given to using a variety of data bases
(e.g., state employment, jail, and prison records) to gather the best available income
information before setting default ordersin the future. If it gppears that inability to

quickly modify orders when the obligated parent suffers a precipitous drop in incomeisa
source of difficulty, the state might reviseits policies and proceduresin this area.

Step 4. Develop a system for assessing whether or not to consider forgiving arrears
in existing cases. In addition to a preventative strategy, states will have to decide whether
they wish to develop aforgiveness policy for arrears that have dready accumulated. In
making this determination, it may be useful to categorize the arrearsinto one of five

possible sources.

Category 1. Arrears that were established at the time the order was initidly set. This
would include retroactive arrears, interest on retroactive arrears, fees and/or costs related
to the litigation itsdlf, and costs related to birthing expenses.

Category 2. Arrears that arose be cause the order did not take into account the obligated
parent’ s ability to meet the obligation. This would include arrears that accumulated
pursuant to orders set under mandatory minimum guiddine rules when the minimum was
clearly beyond the non-custodid parent’ s ahility to pay given hisincome at the time. It
would aso include orders set by imputing income that was sgnificantly higher than the
obligated parent’s actua income.

Category 3. Arrears that resulted from failure to modify an order downward when the
non-custodid parent suffered a Sgnificant loss of income,

Category 4. Arrearsthat exist because a case that should have been closed was not. This
would include stuations where the non-custodia parent has died, been indtitutionaized

or incarcerated for alengthy period , or istotaly and permanently disabled and has no
earnings potentid. 1t would aso include other cases digible for closure under federd
regulations and cases where the statute of limitations on collection has expired o that the
debt is no longer collectable.

Category 5. Arrearsthat accumulated after the order was established and were payable
during a period of time in which the obligated parent had the ability to pay but failed to
do so.

When arrear's are categorized in this way, the state can develop a matrix for deciding how
much (if any) arrears might be forgiven. (See Sample Matrix in Appendix 8). As part of
this process, it should adso determine a what point the custodid parent should be
involved in the process. For example, the state might decide that in Category 4 cases, the
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files should be closed and the arrears written off because they are no longer legdly
collectable. In category 5 cases, the state might decide that the arrears should never be
written off unless and until the statute of limitations has expired. If the arrears are
attributable to Categories 1, 2 or 3, the state might develop a policy of forgiveness asto
any amount owed to the state under a public assistance assgnment. Category 1, 2 or 3
arrears owed to the custodia parent might also be forgiven with her consent.

If a state chose the latter gpproach in Category 1, 2 or 3 cases (and cases where the
arrears represent a combination of the factors) further refinements could be made. For
example, a state might adopt apolicy of partid—rather than complete—forgiveness. This
would somewhat |essen the perception that the obligated parent is being rewarded for
being irrespongible. In determining the amount to forgive, the state might congder 1) the
gze of the arrears relative to the obligated parent’ s current ability to pay; 2) the length of
time it would take to pay off the accumulated arrears if the full amount were to be
collected; 3) what part of the sum owed is principd, interest, fees or cogts. With thistype
of andysis, a state might decide that it would consider forgiveness of interest, fees and
cogts but not the monthly support obligation itsdlf. Alternatively—or additiondly-- it
might decide to might decide to consder writing down the excess support arrears that
accumulated under an order that could have been modified downward but was not. In this
scenario, the state would calculate the amount that would have been owed under a
modified order based on the noncugtodid parent’ s actua income at the time. Thiswould
be subtract this from the amount due under the unmodified order and the difference
forgiven. The parent would gtill owe the guiddine amount for the period in question

based on his actua income at the time.

Forgiveness of some or dl of the debt might also be tied to current financid status. For
example, astate might forgive only those arrears owed by non-custodia parents with
incomes below 200 percent of poverty. These are the parents that will have the greatest
difficulty meeting their own subsistence needs, paying current support, and paying off
arrears. As noted above, the state has an interest in keeping these parents in the above
ground economy and making payments of current support. Writing off some or dl of
their arrears could be judtified as supporting those public policy gods.

Forgiveness might aso be tied to behavior. One gpproach would be to provide
forgiveness to anon-custodia parent’ s successful completion of afatherhood program.
Thiswould limit the number of parents who would be able to teke advantage of a
forgiveness policy since there are ill very few fatherhood programs available. However,
in agate that wishes to proceed cautioudy, this might be agood initid step. In adtate
that wishes to take a more ambitious gpproach, the forgiveness might be tied to payment
of current support. A certain percentage of the arrears could be forgiven for every year
that the non-custodia parent meets his current support obligation, for example.

In short, there is ample room for states to balance the different public policy
considerations discussed above and come up with a policy that fits the needs of the state
and the parents in this area. Some states will be comfortable with alimited forgiveness
plan will others will favor a broader and more far-reaching approach. The more
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sophigticated a state can be in breaking down the various issues and concerns, the more
likely it isto develop an gpproach that works.
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APPENDIX 1

STATE IVD POLICIES ON RETROACTIVE SUPPORT

STATE RETROACTIVE MAXIMUM INTEREST ON
SUPPORT SOUGHT RETROACTIVE RETROACTIVE

PERIOD SUPPORT SOUGHT

ALABAMA YES 2YEARS YES

ALASKA YES 6 YEARS YES

ARIZONA YES FROM DATE OF YES
FILING

ARKANSAS YES NONE NO

CALIFORNIA YES 3YEARSFROM DATE YES
OF FILING

COLORADO YES NONE YES

CONNECTICUT YES 3YEARS NO

DELAWARE YES 2YEARS NO

D.C. YES NONE NO

FLORIDA YES 2YEARSFROM DATE NO
OF FILING

GEORGIA NO N/A N/A

HAWAII YES COURT DISCRETION NO

IDAHO YES 3YEARSFROM DATE NO
OF FILING

ILLINOIS YES COURT DISCRETION NO

INDIANA YES COURT DISCRETION YES

IOWA YES 3YEARSFROM DATE NO
OF FILING

KANSAS YES DATE NCPKNEW OF YES
CHILD'SBIRTH

KENTUCKY YES 4YEARS YES

LOUISIANA YES DATE OF FILING NO

MAINE YES 6 YEARSPRIORTO NO
DATE OF FILING

MARYLAND NO N/A N/A

MASSACHUSETTS YES NONE YES

MICHIGAN YES NONE NO

MINNESOTA YES 2YEARSFROM DATE YES
OF FILING

MISSISSIPPI YES COURT DISCRETION NO

MISSOURI YES 5YEARSFROM DATE YES
OF FILING

MONTANA NO N/A N/A

NEBRASKA YES NONE YES

NEVADA YES 4YEARSPRIORTO NO
DATE OF FILING

NEW HAMPSHIRE YES DATE OF FILING NO

NEW JERSEY NO N/A N/A

NEW MEXICO YES NONE YES

NEW YORK YES DATE OF OPENING OF NO
TANF CASE

NORTH CAROLINA NO N/A N/A

NORTH DAKOTA YES DATE OF BIRTH OR NO
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STATE RETROACTIVE MAXIMUM INTEREST ON
SUPPORT SOUGHT RETROACTIVE RETROACTIVE
PERIOD SUPPORT SOUGHT
FIRST CONTACT WITH
IVD
OHIO YES NONE NO
OKLAHOMA YES 60 MONTHS PRIOR TO NO
DATE OF FILING
OREGON YES DATE OF CONTACT NO
WITH IVD
PENNSYLVANIA YES DATE OF FILING NO
PUERTO RICO NO N/A N/A
RHODE ISLAND YES 6YEARSPRIORTO NO
PATERNITY
ESTABLISHMENT
SOUTH CAROLINA NO N/A N/A
SOUTH DAKOTA YES 6 YEARS NO
TENNESSEE YES DATE OF PATERNITY NO
ESTABLISHMENT
TEXAS YES NONE NO
UTAH YES 4YEARSPRIORTO NO
DATE OF ORDER
VERMONT YES DATE OF FILING NO
VIRGINIA YES NONE YES
WASHINGTON YES DATE STARTED TO NO
RECEIVE PUBLIC
ASSISTANCE OR
APPLIED FORIVD
SERVICES
WEST VIRGINIA YES NONE FOR YES
PATERNITY CASES.
DATE OF FILING FOR
OTHERS
WISCONSIN YES COURT DISCRETION YES
WYOMING YES DATE OF FILING YES

Note: None means the decision maker can go back to the date of the child’ s birth.

Sources:

DEPARTMENT OF HEALTH AND HUMAN SERVICES, OFFICE OF INSPECTOR GENERAL, STATE POLICIESUSED TO ESTABLISH
CHILD SUPPORT ORDERS FOR LOW INCOME NON-CUSTODIAL PARENTS, OEI-05-99-00391 (JULY 2000)
NATIONAL CHILD SUPPORT ENFORCEMENT ASSOCIATION, INTERSTATE ROSTER AND REFERAL GUIDE (1999)
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APPENDIX 2

STATE POLICY ON MINIMUM SUPPORT ORDERS

STATE

PRESUMPTIVE
MINIMUM
AWARD

MANDATORY
MINIMUM
AWARD

NOMINIMUM
SPECIFIED

COURT
DISCRETION

ALABAMA

X

ALASKA

$50/MONTH

ARIZONA

ARKANSAS

CALIFORNIA

X

COLORADO

$20-$50/MONTH

CONNECTICUT

$28/MONTH

DELAWARE

$106/MONTH

D.C.

$50/MONTH

FLORIDA

GEORGIA

HAWAII

$50/MONTH

IDAHO

$50/MONTH

ILLINOIS

INDIANA

IOWA

$50-/MONTH

KANSAS

KENTUCKY

$60-$90/MONTH

LOUISIANA

MAINE

10% OF INCOME

MARYLAND

$20-50/MONTH

MASSACHUSETTS

$50/ MONTH

MICHIGAN

$21

MINNESOTA

MISSISSIPPI

MISSOURI

$20-$50/MONTH

MONTANA

X

NEBRASKA

$50

NEVADA

NEW HAMPSHIRE

$50

NEW JERSEY

$21-$179/MONTH

NEW MEXICO

$100

NEW YORK

$25-$50/MONTH

NORTH CAROLINA

NORTH DAKOTA

$50/MONTH

OHIO

$50/MONTH

OKLAHOMA

OREGON

PENNSYLVANIA

$20-$50/MONTH

RHODE ISLAND

SOUTH CAROLINA

SOUTH DAKQOTA

TENNESSEE

TEXAS

X([X]X

UTAH

$20
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STATE PRESUMPTIVE MANDATORY NO MINIMUM COURT
MINIMUM MINIMUM SPECIFIED DISCRETION
AWARD AWARD

VERMONT $35-$106/MONTH

VIRGINIA $65/MONTH

WASHINGTON $25

WEST VIRGINIA $50/MONTH

WISCONSIN X

WYOMING $50/MONTH

Source:

DEPARTMENT OF HEALTH AND HUMAN SERVICES, OFFICE OF INSPECTOR GENERAL, STATE POLICIESUSED TO ESTABLISH
CHILD SUPPORT ORDERS FOR LOW INCOME NON-CUSTODIAL PARENTS, OEI-05-99-00391 (JULY 2000)
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APPENDIX 3

POTENTIAL NON-GUIDELINE FACTORSIN IVD SUPPORT ORDERS

State I nterest Fees Costs Reimbursement for Birthing
Routinely Chargedto | Charged Costs Authorized**
Charged on Obligor to
Missed Obligor*
Payments
Alabama Yes No No Yes
Alaska Yes No No
Arizona Yes No No Yes
Arkansas Yes Yes Yes Yes
California Yes No No Yes
Colorado Yes No No Yes
Connecticut No No No
Delaware No No No Yes
Didtrict of Columbia No No No
Florida Yes No Yes Yes
Georgia No No No Yes
Guam Yes No No Yes
Hawalii No No No Yes
Idaho No Yes Yes
Illinois No Yes No Yes
Indiana Yes No No
lova No No No Yes
Kansas Yes No No
Kentucky Yes No No Yes
Louisiana No No Yes
Maine No No No Yes
Maryland No No No Yes
M assachusetts Yes No No
Michigan No No No Yes
Minnesota Yes No No Yes
Mississippi No Yes Yes Yes
Missouri Yes No No
Montana No No Yes Yes
Nebraska Yes No No Yes
New Hampshire No No No Yes
New Jer sey Yes No No Yes
New Mexico Yes Yes
New York No No No Yes
Nevada No No No Yes
North Carolina No Yes No
North Dakota No No No Yes
Ohio Yes Yes Yes Yes
Oklahoma Yes No No Yes
Oregon No No No
Pennsylvania No No No Yes
Puerto Rico No No No
Rhodeldand Yes Yes Yes Yes
South Carolina No No No
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State I nterest Fees Costs Reimbursement for Birthing
Routinely Chargedto | Charged Costs Authorized**
Charged on Obligor to
Missed Obligor*
Payments
South Dakota No No Yes Yes
Tennessee No No No Yes
Texas Yes No No Yes
Utah No No No Yes
Vermont No No No
Virgin Idands No No No
Virginia Yes No Yes Yes
Washington No No No Yes
West Virginia Yes No No Yes
Wisconsin Yes Yes Yes Yes
Wyoming Yes No No Yes

Source:
NCSEA, 1999 Interstate Roster and Referral Guide updated by the OCSE Online State Roster
and Referral Guide

* Every state but Vermont pursues reimbursement for genetic testing costs when paternity is established. A “yes’ in

this box indicates that some costs in addition to genetic tests are authorized.

** State policy in thisareais somewhat confusing. In many states there is authority to pursue such costs but this

authority is not exercised by the VD agency or is exercised differently in different parts of the state.
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APPENDIX 4

STATE POLICIESON IMPUTATION OF INCOME

STATE INCOME WHEN

IMPUTED
ALABAMA YES IFNCP FAILSTO PROVIDE INFORMATION
ALASKA YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
ARIZONA YES NCP UNEMPLOYED OR UNDEREMPLOYED
ARKANSAS YES NCPUNEMPLOYED OR UNDEREMPLOYED
CALIFORNIA YES NCP UNEMPLOYED OR UNDEREMPLOYED
COLORADO YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
CONNECTICUT NO NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
DELAWARE YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
D.C. NO
FLORIDA YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
GEORGIA YES NCP UNEMPLOYED OR UNDEREMPLOYED
HAWAII YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
IDAHO YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
ILLINOIS YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOY ED
INDIANA YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
IOWA YES IFNCP FAILSTO PROVIDE INFORMATION
KANSAS YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
KENTUCKY YES NCP UNEMPLOYED OR UNDEREMPLOYED
LOUISIANA YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
MAINE YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
MARYLAND YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
MASSACHUSETTS YES NCP UNEMPLOYED OR UNDEREMPLOYED
MICHIGAN YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
MINNESOTA YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
MISSISSIPPI NO
MISSOURI YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
MONTANA YES NCPFAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
NEBRASKA YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
NEVADA YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
NEW HAMPSHIRE YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
NEW JERSEY YES NCP UNEMPLOYED OR UNDEREMPLOYED
NEW MEXICO YES NCP UNEMPLOYED OR UNDEREMPLOYED
NEW YORK YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
NORTH CAROLINA YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
NORTH DAKOTA YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
OHIO YES NCPFAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
OKLAHOMA YES IFNCP FAILSTO PROVIDE INFORMATION
OREGON YES NCPISUN EMPLOYED OR UNDEREMPLOYED
PENNSYLVANIA YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
RHODE ISLAND YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
SOUTH CAROLINA YES NCP UNEMPLOYED OR UNDEREMPLOYED
SOUTH DAKOTA YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
TENNESSEE YES IFNCP FAILSTO PROVIDE INFORMATION
TEXAS YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
UTAH YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
VERMONT YES NCP FAILSTO PROVIDE INFO OR ISUN/UNDER EMPLOYED
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STATE INCOME WHEN
IMPUTED

VIRGINIA YES NCP FAILSTO PROVIDE INFO OR IS UN/UNDER EMPLOYED
WASHINGTON YES IFNCP FAILSTO PROVIDE INFORMATION
WEST VIRGINIA YES NCP FAILSTO PROVIDE INFO OR IS UN/UNDER EMPLOYED
WISCONSIN YES NCPISUN EMPLOYED OR UNDEREMPLOYED
WYOMING YES NCP UNEMPLOYED OR UNDEREMPLOYED

Sources:

DEPARTMENT OF HEALTH AND HUMAN SERVICES, OFFICE OF INSPECTOR GENERAL, STATE POLICIES USED TO EST ABLISH
CHILD SUPPORT ORDERS FOR LOW INCOME NON-CUSTODIAL PARENTS, OEI-05-99-00391 (JULY 2000)

NCSEA, 1999 INTERSTATE ROSTER AND REFERRAL GUIDE

Center for Law and Social Policy

info@clasp.org

37 (202) 328-5140
www.clasp.org




An Ounce Of Prevention and A Pound Of Cure

May 2001

APPENDIX 5

THRESHOLDS FOR PERIODIC MODIFICATION

STATE TIME PERIOD MODIFICATION STANDARD

ALABAMA 3YEARS AT LEAST 10% CHANGE FROM CURRENT ORDER

ALASKA 3YEARS 15% CHANGE FROM CURRENT ORDER

ARIZONA 3YEARS 15% CHANGE FROM CURRENT ORDER

ARKANSAS 3YEARS CHANGE IN NCPINCOME IN AMOUNT EQUAL TO 20%
OR $100 PER MONTH

CALIFORNIA 3YEARS CHANGE GREATER THAN $50 OR 30% FROM
CURRENT ORDER

COLORADO 3YEARS ANY CHANGE UNDER GUIDELINES

CONNECTICUT 3YEARS SUBSTANTIAL CHANGE IN CIRCUMSTANCES OR
SUBSTANTIAL CHANGE FROM GUIDELINES (15%
CHANGE REBUTTABLY SUBSTANTIAL)

DELAWARE 29 EARS 10% FROM CURRENT ORDER OR ORDER ISMORE
THAN 2 % EARSOLD

D.C. 3 YEARS 15% CHANGE FROM CURRENT ORDER

FLORIDA 3 YEARS ANY CHANGE UNDER GUIDELINES

GEORGIA 3YEARS 15% CHANGE FROM CURRENT ORDER WITH $25
MINIMUM

HAWAII ON REQUEST 10% CHANGE FROM CURRENT ORDER

IDAHO 3YEARS ANY CHANGE FROM CURRENT ORDER

ILLINOIS 3YEARS 20% CHANGE FROM CURRENT ORDER, WITH $10 PER
MONTH MINIMUM

INDIANA 3YEARS 20% CHANGE FROM CURRENT ORDER

IOWA 2YEARS 20% CHANGE FROM CURRENT ORDER

KANSAS 3YEARS ANY CHANGE FROM CURRENT ORDER

KENTUCKY 3YEARS ANY CHANGE FROM CURRENT ORDER

LOUISANA 3YEARS ANY CHANGE UNDER GUIDELINES

MAINE 3YEARS 15% CHANGE FROM CURRENT ORDER

MARYLAND 3YEARS 25% CHANGE FROM CURRENT ORDER

MASSACHUSETTS 3YEARS NEED FOR MEDICAL SUPPORT ORDER OR 20%
CHANGE FROM CURRENT ORDER

MICHIGAN 2YEARS ANY CHANGE FROM CURRENT ORDER

MINNESOTA 2YEARS 20% OR $50 CHANGE FROM CURRENT ORDER

MISSISSIPAI 3YEARS 25% CHANGE FROM CURRENT ORDER

MISSOURI 3YEARS ANY CHANGE FROM CURRENT ORDER

MONTANA 2Y%EARS CHANGE OF AT LEAST $25 PER MONTH FROM
CURRENT ORDER

NEBRASKA 3YEARS CHANGE OF AT LEAST 10% AND FINANCIAL
CIRCUMSTANCES OF PARTIESWHICH HAVE LASTED
AT LEAST 3SMONTHSAND ARE ANTICIPATED TO
LAST AT LEAST 6 MONTHS

NEVADA 3YEARS 15% CHANGE FROM CURRENT ORDER

NEW HAMPSHIRE 3YEARS 20% OR $50 CHANGE FROM CURRENT ORDER

NEW JERSEY 3YEARS 20% CHANGE FROM CURRENT ORDER

NEW MEXICO 3YEARS ANY CHANGE FROM CURRENT ORDER

NEW YORK 2YEARS ORDERSAUTOMATICALLY ADJUSTED IF 10%
CHANGE IN CPI.PARENTS CAN ALSO REQUEST
REVIEW

NORTH CAROLINA 3YEARS ANY CHANGE FROM CURRENT ORDER
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STATE TIME PERIOD MODIFICATION STANDARD
NORTH DAKOTA 3YEARS 15% CHANGE FROM CURRENT ORDER.
OHIO 3YEARS 10% CHANGE FROM CURRENT ORDER
OKLAHOMA 3YEARS 25% CHANGE FROM CURRENT ORDER
OREGON 2YEARS LESSER OF 15% OR $50 CHANGE FROM CURRENT
ORDER
PENNSYLVANIA 3 YEARS SUBSTANTIAL CHANGE IN CIRCUMSTANCES
RHODE ISLAND 3 YEARS ANY CHANGE FROM CURRENT ORDER
SOUTH CAROLINA 3 YEARS 20% CHANGE FROM CURRENT ORDER
SOUTH DAKOTA 3YEARS 20% CHANGE FROM CURRENT ORDER WITH A
MINIMUM $25/PER MONTH CHANGE REQUIRED
TENNESSEE 3YEARS 15% OR $15 PER MONTH CHANGE FROM CURRENT
ORDER
TEXAS 3YEARS 20% OR $100 CHANGE FROM CURRENT ORDER
UTAH 3YEARS 10% CHANGE FROM CURRENT ORDER
VERMONT 3YEARS 10% CHANGE FROM CURRENT ORDER
VIRGINIA 3YEARS 10% CHANGE FROM CURRENT ORDER WITH A
MINIMUM $25/MONTH CHANGE REQUIRED
WASHINGTON 3YEARS 25% OR $100 CHANGE FROM CURENT ORDER WITH
$2400 PROJECTED OVER LIFE OF ORDER
WEST VIRGINIA 3YEARS 15% CHANGE FROM CURRENT ORDER
WISCONSIN 3YEARS ANY CHANGE FROM CURRENT ORDER
WYOMING 3YEARS 20% CHANGE FROM CURENT ORDER
Sources:

NCSEA 1999 State Roster and Referral Guide
HHS Office of Inspector General, Review and Adjustment of Support Orders (1999), Table 2.
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APPENDIX 6

STATE COLLECTION POLICIES

State Income Withholding Limit Statute of Limitationson
Callection of Past Due Support

Alabama Modified CCPA 20 years

Alaska 40% of disposable income; may go NONE

to 65%

Arizona 50% of disposable earnings 3 years from emancipation of
youngest child subject to order
unless reduced to money judgment;
if so reduced, no limit

Arkansas CCPA 5 yearsfrom time child reaches 18
unless reduced to judgment; if so
reduced, 10 yearsw. option to renew

Cdifornia CCPA NONE

Colorado CCPA NONE unless reduced to judgment,
then 20 year limit.

Connecticut First $145 of weekly disposable

income exempt
NONE

Delaware CCPA NONE

District of Columbia CCPA NONE

Florida CCPA NONE

Georgia CCPA NONE

Guam CCPA 6 years

Hawaii CCPA Child's 33" birthday or 10 years
after entry of judgment whichever is
later

Idaho 50% of disposable income Prior to the 23" birthday of the
youngest child subject to the order

Illinois CCPA NONE

Indiana CCPA 10 years from emancipation unless
reduced to judgment; if so reduced,
20 years.

lowa CCPA for court cases, 50% of NONE

disposable in come in agency cases

Kansas CCPA 2 years from emancipation unless
action taken; if action taken, can be
extended indefinitely

Kentucky CCPA 15 years from emanci pation of
youngest child.

Louisiana 50% of disposable earnings 10 years

Maine CCPA NONE but thereis a presumption of
payment after 20 years.

Maryland CCPA 12 years

M assachusetts CCPA NONE

Michigan CCPA 10 years after last installment due

Minnesota CCPA If reduced to judgment, 10 years

which isrenewable. If not reduced to
judgment, state will pursue
indefinitely using income
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State Income Withholding Limit Statute of Limitationson
Callection of Past Due Support
withholding, tax intercept, credit
bureau reporting, license suspension
and contempt.

Missi ssippi CCPA 7 years from date child reaches age
of majority

Missouri 50% of disposableincome 10 years from last payment on court
record or other form of revival on
court record

Montana 50% of wages and 100% of contract | 10 yearsfrom termination of the

proceeds obligation if obligor in state;
different rulesfor out-of state
obligors.

Nebraska CCPA NONE

New Hampshire CCPA 20 years from date installment was
due

New Jersey CCPA NONE

New Mexico 50% 14 years

New York Amount for arrears capped at 40% 20 years from date of default in

of disposable income payment

Nevada CCPA NONE

North Carolina CCPA 10 years

North Dakota CCPA NONE

Ohio CCPA NONE

Oklahoma CCPA NONE

Oregon CCPA 25 years from date of initial order

Pennsylvania Court discretion NONE

Puerto Rico 50% of income 5 years from date child attains
majority

Rhode Island CCPA NONE

South Carolina CCPA NONE

South Dakota 50% 20years from date due

Tennessee 50% after taxes, FICA and health NONE

insurance premium for child
deducted

Texas CCPA NONE

Utah 50% of disposable income; may go The age of mgjority of thelast child

to 65% in order to meet al current plus 4 years.
support obligations.

Vermont CCPA NONE

Virgin Islands CCPA NONE

Virginia CCPA NONE

Washington 50% of disposableincome 10 years from emancipation of
youngest child subject to order

West Virginia Arrears payments limited to 25% of 10 years from date installment due

the current support obligation unless
certain trigger criteriaare met.
Wisconsin CCPA 20 years
Wyoming Not less than 35% nor more than NONE
65% of gross after-tax income.
Source:

NCSEA 1999 Interstate Roster and Referral Guide Updated by OCSE Online Roster and Referral Guide.
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APPENDIX 7

LOW INCOME FATHERHOOD PROGRAM-LINKED ARREARAGE
FORGIVENESS PROGRAMS

State and Program

I mplementation

Policy

Penalty for Non-

Date Compliance
lowa—Satisfaction to [ October 2000 Pay current support: Yes
Support 1. for six consecutive months, 15%of arrears

forgiven.
2. for twelve consecutive months, 35% of
arrearsforgiven.
3.for twenty-four consecutive months, 80%
of arrearsforgiven.
Maryland—State-Owed July 2000 At successful completion of fatherhood | Yes
Debt Leveraging Program program, 25% of arrears forgiven.
Thereafter, pay current support:
1.For 12 consecutive months, another 40%
forgiven.
2.For 24 consecutive months, 100%
forgiven.
Minnesota- Partners for Successful program participation for 12
Fragile Families months can lead to 100% forgiveness.
Missouri—Parents Fair Participants who sign an agreement, remain
Share employed and pay their child support for six
consecutive months after leaving the
program can have up to 50% of their arrears
forgiven. Another 40% can be forgiven if the
participant makes full monthly payments for
oneyear.
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APPENDIX 8

SAMPLE MATRIX ON ARREARS FORGIVENESS

Category | Sourceof Arrears Arrears Partial/Full | Consult Additional
For giveness Custodial Considerations
Possible Parent

1 Retroactive support; | Yes Full Yes, if any | Gradual  reduction
fees, costs and interest arrears to be | up to full amount
payments. forgiven are| based on regular

owedtoher. | payment of current
support for a given
period.

2 Mandatory minimum | Yes Partial Yes, if any | In cases of
orders, orders based arrears to be | erroneously imputed
on erroneous imputed forgiven are| income, limit of
income. owed to her forgiveness is

difference  between
the amount under
the order and the
amount that would
have been ordered
based on actua
income.

Only in cases where
custodial parent
successfully
completes
fatherhood program.

3. Failure to obtain| Yes Partial Yes, if any | Limit of forgiveness
downward arrears to be | is the difference
modification based on forgiven are| between the amount
substantial decreasein owed to her under the order and
income the modified amount

that would have
been ordered based
on actual income.

4. Failure to close case | Always Full No, so long | None
that should have been as case
closed closure

procedures
arefollowed.

5. Failure to pay despite | Never, unless | Not Not None
financial ability to do | custodial applicable applicable.

SO parent wishes
to forgive
arrears owed to
her.
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