MEMORANDUM

TO: I nterested People

FROM: Paula Roberts

DATE: September 8, 1998

RE: Federal Guidance on Alter native Penalties Related to Automation Failures

The Family Support Act of 1988 (FSA) required every state to automate its child support enforcement
(VD) program. This automation was to be completed by October 1, 1997. The Persond
Responsihbility and Work Opportunity Reconciliation Act of 1996 (PRWORA) imposed an additiona
set of automation requirements on states. This automation must be completed by October 1, 2000. The
Child Support Performance and Incentive Act of 1998 (CSPIA) established a system of fiscal pendties
for states which fail to meet their FSA and/or PRWORA automation requirements. On July 31, 1998,
the Office of Child Support Enforcement (OCSE) issued Action Transmittal 98-22 which describes
how the new pendty system will function. The text of the Action Tranamittal can be found at OCSE's
web gite, http://mww.acf.dhhs.gov/programs/cse/ Below is a summary of the law and the Action
Trangmittd.

BACKGROUND

States receive subgtantia federa funding for operating their child support (VD) programs. This
includes 66 percent of the basic costs of the system, 80 percent of automation costs, and 90 percent of
the genetic testing costs associated with paternity establishment. 42 USC Section 655. In order to draw
down this money, a state must have-- and be operating consistently with-- an approved State Plan
which meets the requirements of 42 USC Section 654. Moreover, in order to draw down its
Temporary Assistance for Needy Families (TANF) block grant funds, a state needsto be able to
certify that it has an gpproved state VD plan. 42 USC Section 602(8)(2). Thus, failure to have an
approved state child support plan can result in aloss of both 1'VD and TANF funds.

Among the state plan requirementsis that child support functions be automated. 42 USC Section
654(24). Pursuant to this requirement, states were to have completed one set of automation tasks by
August 1, 1997.* (This summary will refer to these requirements as "basic automation.”) Moreove,
many additiona automation requirements were contained in PRWORA. For example, the basic
automated system must include a central tate case regidtry. (This summary will refer to these provisons

1 42 USC Section 654(16). Originaly, states were required to have certified systems by October 1, 1995.
When only one state met this deadline, the deadline was extended for an additional two years.



as the "new requirements.”)



States have had difficulty meeting these requirements. As of October 1, 1997, only seventeen states
had been certified as meeting their basic automation obligations? Since the new automation
requirements are based on the foundation laid by the basic requirements, it seemslikely that some states
will miss the deadline for implementing the new requirements aswell. Since imposition of existing
sanctions (loss of both IVA and VD funds) would serioudy harm low income families, therewas a
need to come up with aless draconian penaty system which nonethel ess conveyed the message that
dates fallure to automate is a serious breach of the law.

THE NEW LEGISLATION

The CSPIA doesjudt that. The legidation provides a specific penaty for fallure to meet both the basic
and the new automation requirements. For those who qudlify, this dternative pendty will beimposed in
lieu of the state plan pendty. To be codified a 42 USC Section 655(a)(4)(A). The dternative penalty
is consderably smdler than the state plan pendty. It dso affectsonly IVD funds. States TANF
dlotments will not be reduced if the gate qudifies for the dternative pendty. To be codified at 42 USC
Section 609(a)(8)(A)(I)(I11)

Who Qualifies for the Alternative Penalty: Under the CSPIA, for this dternative pendty provison to
aoply, the Secretary of HHS will have to find that 1) the state has not met one or more of the
automation requirements contained in subsection 654(24)%; 2) the state has made and is continuing to
make a good faith effort to meet the requirements; and 3) the state has submitted (and HHS has
approved) a corrective compliance plan which describes how, when, and a what cost the state will
achieve compliance. When these conditions are met, the Secretary will not disapprove the state IVD
plan but will instead gpply the dternative pendty provision and reduce the sat€'s IVD funding by a
prescribed amount. To be codified at 42 USC Section 655(a)(4)(A)(1).

2 Asof August 1998, thirty five state were certified. Two more had been reviewed and eight had reviews
scheduled. The remaining states (including California, Indiana, Kansas, Michigan, Nevada, North Dakota, Ohio,
Pennsylvania, and South Carolina) appear to be far from certification.

3 |t should be noted that not all of the automation requirements are found at 42 USC Section 654(24). For
example, the mandate to create a central payment and disbursement unit is not contained in 42 USC Section 654(24).
nor are the child support distribution requirements. Therefore, any failure to meet these requirement subjects the
state to the general penalty applicable to failure to meet a state plan requirement: state plan disapproval and potential
loss of TANF and I VD funds. The Action Transmittal emphasizes this point (p.2).
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According to the Action Tranamittal:

C until such time asthe state requests thet it be subject to the aternative pendty, OCSE will
proceed with the state plan disapprova process. Therefore, states which do not have certified
basi ¢ automation systems which wish to avoid the loss of their IVA and 1VD funds need to
quickly file arequest with OCSE.

C to qudify for the dternative pendty, a sate must submit both a " corrective compliance plan”
and aletter from the State's Chief Executive Officer or hisher designee requesting that the state
be subject to the dternative penalty rather than the state plan disapproval process.

C the "corrective compliance plan” must explain how, when and a what cost the tate will achieve
automation. Both time frames and cogt estimates for achieving compliance must be included.

C for gates which are going to implement (or complete implementation of) a system for which
they dready have an gpproved Advance Planning Document (APD), the "corrective
compliance plan” mugt be in the form of an Advanced Planning Document Update (APDU)
which meets the requirements of 45 CFR Section 307.10°%. For states which are planning to
develop adifferent system than the one previoudy gpproved, the "corrective compliance plan”
must include acloseout APDU (for the old system) and anew APD for the planned system.

C the " corrective compliance plan” must be approved by OCSE for the state to qualify for the
dterndive pendty.

C if agate falsto make agood faith effort to meet its automation obligations (presumably by
failing to implement its corrective compliance plan) the state plan disapprova process may be
reingtated and the full IVA/IVD pendties imposed.

Calculating the Penalty: Under the CSPIA, the pendty is caculated by taking the pendty base and
multiplying it by the applicable percentage. To be codified at 42 USC Section 655(a)(4)(B). The
pendty base isthe amount of federa rembursement for basic program codts (i.e., the expenditures
eligible for 66 percent federd reimbursement) for the previous fisca yesr.

4 This regulation is currently being revised. See 63 Fed. Reg. 14402 et seg. (March 25, 1998) for the
proposed revisions.
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Attachment B to Action Transmitta 98-22 provides the pendty base for FY 1998. Theregfter, the
pendty base will be adjusted each year to reflect actua |VD expenditures reimbursed at the 66% rate.®

Once the penalty base is determined, OCSE will multiply it by the applicable percentage described in
the statute. The agpplicable percentage-- and thus the size of the potential penalty-- increases each year.
For aninitid failure to meet an automation deadline, the gpplicable percentage is 4 percent; if the failure
is not corrected, in the second year, the gpplicable percentage is 8 percent; if the fallure perssts, inthe
third year, the percentage rises to 16 percent; in the fourth year, it is 25 percent; and in each
subsequent year it is 30 percent.

Avoiding the Penalty for Basic Automation Failures: The CSPIA contains aprovison exempting
states which did not meet the October 1, 1997 deadline for meeting basi ¢ automation requirements but
are now certified as meeting those requirements from any pendty. Also able to avoid a pendty are
states which requested a certification review on or before August 1, 1998,which are subsequently
certified pursuant to that request. To be codified at 42 USC Section 655(a)(4)(C).6 This means that
those states which did not meet the October 1, 1997 deadline for basic automation but have had their
systems certified since then will suffer no financid pendty for failing to meet that deadline. States which
have a certifiable system and made a certification request to OCSE before August 1, 1998 may aso be
able to avoid a pendlty.

According to the Action Tranamittal, a state which is not yet certified and wishes to take advantage of
this provison must submit arequest to OCSE aong with a completed Certification Questionnaire and
Financid Digribution Test Deck results. OCSE will review this materia and schedule an on-Site review
within three weeks of the request.

Incentives to Come Quickly Into Compliance with the Automation Requirements. To provide an
incentive to states to come into compliance with the automation requirements, the new law aso contains
apartial forgiveness provison. If adate is pendized for failure to meet its automation requirements,
but later achieves compliance, 90 percent of the pendty imposed during the year before compliance
was achieved will be forgiven. To be codified at 42 USC Section 655(8)(4)(C)(ii).

S For the fourth quarter of afiscal year, states first submit estimated expenditure and then (during the
following fiscal year) they report actual expenditures. For this reason, OCSE will calculate an initial base amount and
then adjust it once an actual expenditure report is submitted. After thisinitial adjustment, no other adjustments will
be made.

6\t astate requests areview but failsto obtain certification, the penalty will be imposed. 42 USC Section
655(a)(4(C)(1)(111). This should prevent states with systems which do not meet the basic requirements from
requesting areview just to avoid the penalty.
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For example, suppose State A fails to meet its basic automation requirements until March 2001(i.e, in
FY 2002). Also assumetha State A's 1998 pendty baseis $ 100 million and remains this amount for
each fiscal year in question. For FY 1998 its pendty will be 4 percent of the base or $4 million. For FY
1999, its penalty will be 8 percent of the base or $8 million. For FY 2000, its pendty will be 16
percent of the base or $16 million. For FY 2001, its pendty will be 25 percent of the base or $25
million dollars. Since it achieves compliance during FY 2002, 90 percent of the $25 million pendty
($22.5 million) will be forgiven. Since the pendty will aready have been imposed, OCSE will add
$22.5 million to the state's FY 2003 1VD federd funds. Note that the forgiveness only appliesto the
pendty imposed for the fiscal year prior to compliance. There is no forgiveness of pendtiesimposed
for yearsprior to that.

According to the Action Tranamittal, partia forgivenesswill be available to a gate which meets the
requirements for conditional certification in the relevant fisca year even if additiona modifications are
needed for the state to achieve full, unconditiond certification.” However, if modifications are required
before a state achieves even conditiond certification, then the forgiveness will not be available unlessthe
state makes those modifications within the given fiscd year and OCSE subsequently determines that the
date's system was certifiable within that fiscd year.

Dealing with Multiple Automation Failures. The CSPIA contains two provisons relaing to multiple
automation failures. First, it makes clear that al failures to meet the basic automation requirements are
to be trested as asingle fallure. Likewise dl failures to meet the new automation requirements are to be
treated as asingle failure. To be codified at 42 USC Section 655(a)(4)(A)(ii). Second, the legidation
makes clear that if agtateis being pendized for meeting its basic automation requirements it cannot
smultaneoudy be pendized for meeting the new automation requirements. To be codified at 42 USC
Section 655(8)(4)(D).

According to Action Transmittal 98-22, if a state fails to meet both basic and new requirements, the
progressively larger pendty for failure to meet basic requirements will be imposed until the state
achieves compliance with the basic requirements. If the State aso achieves compliance with the new
autometion requirements in the same fiscd year, there will be no further pendties. If, however,
compliance with the new requirementsis not achieved, pendties will then be assessed for the falure to
meet the new requirements. The penaty amount will be caculated by determining how long the failure
to meet the new requirements has existed and gpplying the pendty percentage for that year. For
example, assume that State B fails to meet both its basic and its new automation requirements. By FY
2001, it would face asingle 25 percent pendty for falure to meet its basic automation obligations. If,
during FY 2001, it met its basic obligation but

" Thisis important to states since, of the 35 certified systems, 22 are only conditionally certified.
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not its new automeation requirements, the state would be igible for the 90 percent forgiveness.
However, if, by the end of 2002, it had not met its new automation obligations, then State B would face
an 8 percent pendty because that would be the second year of its failure to timely meet those
obligetions.
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