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I ntroduction

A community service employment program for TANF recipients - a program to create publicly funded,
wage-paying jobs designed to provide employment for individuas, and to address unmet community
needs - offers a number of potentia advantages as compared to other work activities. A community
service employment component could serve important state goas in TANF implementation by
providing workforce experience and training for individuas, income from employment for families; and
needed services for communities. At this point, wage subsidies to private employers and unpaid work
experience programs are more familiar options for many states. However, it is doubtful whether private
wage subsidies can effectively operate on the scale needed to provide work for a substantial number of
the TANF families who are unable to find unsubsidized employment. And, as compared to unpaid
work experience, a program of community service employment could generate the formal work history
and sdf-esteem that flows from employment; greater income for affected families and their communities;
and more extensive community participation and support.

As gate and loca agencies continue the process of designing and implementing state programs under
TANF, and begin the process of planning for the use of newly authorized Welfare to Work grant funds,
community service employment is under active consderation in cities, counties and states in many parts
of the country. In congdering how a CSE program might be structured, a number of questions arise
concerning the status of program participants under laws concerning employer-employee reations, the
identity of a participant's “employer” for various legad purposes, and the costs associated with the jobs
that would be created. This paper isintended to assist legidators and administrators by analyzing these
issues both for a program that would create wage-paying positions, aswell asfor awork experience
program in which participants work in exchange for the welfare grant that is ordinarily available through
astate TANF program. Our conclusion isthat the incrementa cogts and obligations of
implementing a CSE program as compared to an unpaid work experience program are modest and
likely to be quite manageable. To the extent that a program to create wage-paying positions will
improve the financid security of participants and their families through receipt of the Earned Income Tax
Credit and is more likely to improve their employment prospects, a CSE program is the preferable
dterndtive.

Section | andyzes the legd and fiscd questions that will arise in developing and implementing a CSE

1 See, Community Service Employment: A New Opportunity Under TANF, (CLASP,
Revised: November 1997), and Shattering the Myth of Failure: Promising Findings From Ten
Public Job Creation Initiatives, (Center on Budget and Policy Priorities, November 1997).
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program, with a particular focus on the requirements of federd law. Issuesthat may arise under sate
or loca law will be highlighted in amore genera fashion because in many cases the applicable rules and
sandards vary considerably from one state to another, and from one locae to another in asingle Sate.
Section Il provides a comparable anaysis of the lega and fisca obligations associated with awork
experience program in which a participant performs work in exchange for awelfare grant.

Taken together, Sections | and 11 show that a core set of workplace protections will apply equaly to
participants in both a CSE program and awork experience program. 1n both types of programs, basic
protections under the Fair Labor Standards Act (federa minimum wage protection) will gpply unless
participants fall within narrow exemptions for “trainees’ or “volunteers.” Coverage under date
Workers Compensation programsis dso likdly in either type of program, and together with employer
liability insurance, will be extremdy advisable regardless of the applicability of any legd mandate.
Findly, participants in both types of programswill enjoy protection under health and safety and
antidiscrimingtion laws.

The principd difference between the two approaches involves the trestment of payments to participants
for purposes of payroll taxes, income tax applicability, and eigibility for the federd Earned Income Tax
Credit. InaCSE program, wages will amost certainly be subject to payrall taxes under FICA, and
treeted as earned income for purposes of income tax ligbility and digibility for the EITC. Payments
made to participants in awork experience program will not quaify as earned income in determining
eigihility for the EITC, and it is extremdy uncertain whether they will be subject to payroll taxes or
income tax liability. It o gppears more likdly, dthough not certain, that CSE participants will be
covered under state Unemployment Compensation laws, whereas work experience participants are not
likely to be covered. However as discussed below, in Section,  , itisunlikely that UC coverage will
be asgnificant codt factor. Findly, CSE participants will have a stronger claim to coverage under
federa and state labor laws.

In a CSE program in which gross wages are limited to the value of afamily’ s welfare benefits, the
principa incremental cost of a CSE program as compared to awork experience program will be the
cost of payroll taxes. These costs, 15.3% of wages, will be modest in comparison to the 34% or 40%
of wages that will be returned to participants through the federd Earned Income Tax Credit. Ina
program offering pogitions that will pay gross wages in excess of the wefare benefit, through higher
wages, more hours of work, or both, the additiond incrementa costs will be higher and depend on the
gpecific wage levels and hours made available to participants. A set of Tablesis atached as Appendix
A, which reflect cost comparisons between CSE and work experience.

Department of Labor Guide: How Workplace Laws Apply to Welfare Recipients
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Critical to an understanding of the issues addressed below, is familiarity with a guide published by the
U.S. Department of Labor in May, 1997, How Workplace Laws Apply to Welfare Recipients
(Guide). The Guide attempts to specify how federd laws such asthe Fair Labor Standards Act, the
Occupationd Safety and Hedlth Act, Unemployment Insurance, and various antidiscrimination laws
affect welfare recipients participating in work programs under TANF. The Guide clarifies one
important point that has many significant implications: the new welfare law does not exempt welfare
recipients from federa employment laws. Whether a program participant is covered by a particular
federd law will be determined based on the generdly gpplicable sandards for coverage and digibility
st forth in each law. The Guide' s more specific satements about the likely applicability federa
workplace laws will be discussed in greater detail below.

Taxpayer Relief Act Amendment to Federal Earned Income Tax Credit

Since issuance of the Guide, one change in federd law was enacted by Congress concerning the
eligibility of certain work program participants for the federd Earned Income Tax Credit. A provison
included in the Taxpayer Relief Act of 1997 (Section 1085(c)) as an amendment to the Interna
Revenue Code specifies that payments made to participants in work experience or community service
programs under Section 407(d)(4) or (7) of TANF are not to be considered earned income for
purposes of caculating an individud’s digihility for the Earned Income Tax Credit. Thisredtriction will
only apply to the extent the payments are subsidized under the state’s TANF program. However, if a
CSE program is categorized more accurately as offering either, or both, “ subsidized public sector
employment” (Section 407(d)(3)) or “subsidized private sector employment” (Section 407(d)(2)) the
newly enacted redtrictions on EITC digibility will not apply.

TANF-Related Funding Sourcesfor CSE

Identifying a funding source for a CSE program isinevitably acritica concern for anyone consdering

the development of such aprogram. Funding for a CSE program designed to serve TANF recipients

might come from one, or a combination of funding sources directly linked to TANF, including:

. federd TANF block grant funds;

. gtate maintenance of effort (MOE) funds under TANF;

. federd Wefare-to-Work grant funds; and

. gtate matching funds that are required as a condition for receiving Wefare-to-Work block grant
funds.

Significant program design implications will result depending upon which of these four sources of funds

are used, including among others the applicability of the 60-month time limit that gpplies to federa
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TANF funds, and the targeting provisions that apply to federal Welfare-to-Work funds? However,
the legd and fiscd implications of designing and implementing a CSE program that are discussed below
will generdly not vary, no matter which of these four sources are used, or whether other non-TANF
funding sources are used in addition to, or instead of TANF-related funding sources.

2 See, The New Framework: (CLASP, 1997) for athorough analysis of the relationship
between federal TANF block grant funds and state “maintenance of effort” (MOE) funds, and The
BBA... (CLASP, 1997) for a detailed description of the federal provisions establishing the Welfare-to-
Work block grant and the limitations on the use of federal Welfare-to-Work funds and required state
matching funds.
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l. TheFiscal and Legal implications of Creating a CSE Program
A. Background

There are three digtinct areas in which the fiscd and legd implications of creeting a CSE program
should be consdered, that is, where a participant will be considered to be an employee. These are:

C Requirements that have direct cost implications including minimum wage requirements, FICA
payroll taxes, Workers Compensation, Liability Insurance, and Unemployment Compensation;

C Legd responghilities that create potentid liability for wrongful conduct including non-
discrimination, and safety and hedlth laws, and

C Employer specific programs mandating rights and benefits including Civil Service, collective
bargaining agreements, protections againgt displacement, and employer personnd palicies.

While a participant may clearly qudify as an employee, the identity of his or her employer (or
employers) may vary depending upon how the CSE program is structured, and the provisions of the
particular law in question. In addition, regardiess of the organization which is a participant's employer
under aparticular law, many of the cogts that result from a participant’ s status as an employee can be
assumed by the government agency which establishes the CSE program. That is, the costs of wages,
payroll taxes, and required insurance coverage can al be borne by the government agency using public
funds, and in most cases other organizations which might participate in the program can be indemnified
againg financid loss. Nonetheless, the organizations which participate in the program will want to
understand their legd obligations and rights when they take on the status of a participant’s employer.
Thiswill be especidly true for a“worksite employer,” the entity with which a participant is placed, and
which assgns and supervises his or her daily work.

There are anumber of options for structuring the administration of a CSE program.® The tasks that
must be undertaken include:

C Project development - including identifying work projects and placements, and participant
assessment and referrdl;

3 Reference will also be made to two exiti ng models for a CSE program, the Vermont CSE program, and the

proposed Job Opportunitiesin Basic Services (JOBS) Program in Pennsylvania. These two options are described in
Appendix B.
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C Fisca adminigration - including payroll and tax adminigtration, arrangement of coverage for
various types of insurance that might be required, e.g., Workers Compensation, liability, and
required reporting attendant upon these functions; and

C Direct supervison - the supervison of work by the organization with whom a participant is
placed.

There are numerous configurations that might be developed for accomplishing the various tasks
described above:

C A sateor locd public agency might assume respongbility for both project development and
fiscd adminigration. In this modd, the worksite employer provides and supervises the work of
the participant. The Vermont CSE program uses this mode!.

C An intermediary organization might be established to take responghility for project
development and fiscal adminidration. Here, asin the first modd, the worksite employer would
have fewer of the adminidrative responshbilities normdly the obligation of an employer. A
number of former supported work projects operated in past years have relied on this mode!.

C The worksite employer might be responsible for fiscd adminigration, asit isfor its regular
employees, with project development being the responsibility of a public agency or intermediary
organization Thismode is the one typically used in current wage subsidy programs that focus
on private sector employment.

The identity of the employer, or joint-employers, may vary for each of the three models and may aso
vary based on the particular law in question. Insofar as the state agency designs a program in which it
assumes a et of codts ordinarily borne by an employer, e.g., FICA contributions, various forms of
required insurance coverage, the lega identity of the employer for these purposes may not be critical,
because the agency will insure that the obligations are met.

Certain employer obligations will be the responghility of the worksite employer no matter which of the
moddsis used, athough the state agency or intermediary, or both might be considered to bejoint
employers with the worksite employer for some purposes. Legd obligations that may fal into this
category include:

C the obligation to treat workersin a non-discriminatory manner by reason of race, sex,
Center for Law and Socid Policy National Employment Law Center
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nationd origin, disahility, etc.; and
C the obligation to provide working conditions that comply with laws protecting the safety
and hedth of workers.

Finaly, the identity of the employer may be criticd insofar as both worksite employers and state
agencies have regular employees and may provide for fringe benefits including health insurance, penson
coverage, paid leave, and rights under grievance procedures and seniority systems. In the case of
public entities these may be established under state or loca law, and whether public or private,
collective bargaining agreements may also establish a set of rights and obligationsin thisarea

The following sections andlyze in more detall the set of legd issues that arise because participants will
be consdered employees, identify how the choice of program model may affect the rights and
obligations of various parties, and identify the costs associated with the employee status of the

participant, if any.
B. L egal Obligationswith Significant Fiscal Implications
1. Wage Requirements

Under nearly al circumstances, aworker in a CSE program will be covered under the Fair Labor
Standards Act (FLSA), which applies both to states and non-profits* The DoL Guide clarifiesthat
participant will not be exempt from cover age because the position isfunded with TANF-
related funds, nor becauseit isincluded as part of a TANF work activity. The definition of an
“employee’ under the FLSA is especialy broad, focusing on the “economic redities’ of the work, not
the label assgned the worker by the employer. While there are FLSA exemptions for trainees and

4 Many states have broader state wage and hour laws, including a higher minimum wage than required by

federal law. Also, in some states, such as New Y ork, there are “ prevailing wage” requirements that apply to state
“public works” projects and contractors who employ workers in these jobs. A lawsuit was recently filed on this

issue, in which the state court issued a preliminary injunction requiring a determination of the prevailing wage for
workfare participants employed in jobs similar to regular workers. Brukhman v. Guiliani, Case No. 407215/96 (New

Y ork County, Supreme Court) (Decision and Order, May 20, 1997). Finally, slightly different rules apply to the states
in terms of enforcement of the FLSA. For example, according to a recent court case, states cannot be sued in federal
court for back wages, only in state court. However, federal courts continue to have authority to issue injunctions
regulating state practices with regard to the FLSA. These limitations are based on the 11th Amendment of the U.S.
Constitution which regulates the “immunity” of the states. Adamsv. State of Kansas, 934 F.Supp. 371 (D. Kansas
1996).
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volunteers, these exemptions have been narrowly construed by the courts and DOL.> Nor isthe
worker’s status as a part-time or temporary employee afactor which affects FLSA coverage.

There are, however, some specific issues of coverage and liability that may be implicated by working in
apublic job creation program. Fird, thereis abroad standard of “joint employment” under the FLSA,
S0 that the state, the intermediary and the worksite employer may share liability depending on the
degree of the control exercised over the work and other considerations. For example, the DOL has
issued guiddines gating that where intermediaries are involved, such as atemporary employment
agency, both the agency and the worksite employer are jointly respongble for compliance with the
FLSA if there are any violaions. However, where there is an intermediary involved, the intermediary,
rather than the worksite employer, has primary responsibility for compliance with the various record
keeping requirements of the FLSA.

Whether the requirement that the minimum wage be paid will result in increased codts over and above
the public assstance that is otherwise available will depend on severd factors. The wages that must be
paid will depend on the hours of work that are required or made available to participants. One
gpproach that might be taken is to calculate the number of required hours by dividing the monthly
benefits that are dready available, by the goplicable minimum wage, or prevailing wage sandard. The
Vermont CSE program has taken this gpproach. When individuds reach the time limit on
AFDC/TANF assstance and enter the program, the monthly benefit they are receiving is recal cul ated
basaed on the minimum wage to determine the number of hours they will be required to work. Inthis
model, the gross wages paid to participants equa the welfare benefit they are otherwise digible to
receive.

One important consideration is the extent to which the state is depending upon being able to count CSE
participants in meeting the TANF participation rates® If a CSE program isinitiated on apilot or

5 For example, in Tony and Susan Alamo Foundation v. Secretary of Labor, 471 U.S. 290 (1985), the U.S.
Supreme Court decided a case involving a non-profit, religious-based organization that employed “volunteers’
(rehabilitating drug users and others) to provide various servicesin return for food, clothing, and shelter, rather than
providing cash salaries. The Court found that the participants met the “economic realities’ test, distinguishing court
caseson “trainees’ on the grounds that exempt training programs involved especially short periods of time, limited
work, and “no immediate advantage [to the employer] from any work done by the trainees.” 1d. At 301. The key, as
reflected in both the volunteer and trainee cases, is that the label assigned is not dispositive -- it is the nature of the
work, the degree of work versus other activities, and the control exercised over the work by the employer , that
determines the participant's empl oyee status.

® See, A Detailed Summary of Key Provisions of the Temporary Assistance for Needy
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demondtration bas's, the ability to count participants toward the gpplicable participation rate may not be
of great sgnificance due to the smdl number of individuasinvolved. If it isimportant, severd issues
and options will need to be consdered. Beginning in September, 1997, when the minimum wage
increases to $5.15 per hour, a participant will have to be paid a least $446 per month in order to be
required to work the average of 20 hours per week’ that will be required of single-parent families® In
gtates where current benefits are not equa to the required hours multiplied by the applicable minimum
or prevailing wage rate requirement states might: 1) combine amore limited number of hours of work
with other countable activities including education and training to the extent permitted; 2) supplement
the funds that are otherwise provided as cash assistance with public funds, a contribution from worksite
employers, or both; or 3) operate the CSE program as a Food Stamp work supplementation program?
which would alow Food Stamp benefits that would otherwise be provided to the family to be
converted to cash and supplement funds available from cash assistance grants and any other sources.’®

States may not wish to limit a program based on the vaue of the current cash assstance grant. For
example, legidation that has been proposed in Pennsylvaniawould create jobs in public and non-profit
agencies for recipients of public assistance!* Placements would be designed to “...ensure that all
participants are engaged in activities that provide vauable work experience to the participant and

Assistance Families Block Grant of H.R. 3734, (CLASP, August 1996), for a complete description of
TANF participation rate requirements.

" Beginning in 1999, the minimum hourly requirement for single-parent families will increase to
25, and later reach 30 hours per week.

8 For two-parent families in which an adult must participate in a limited set of activities for at
least 30 hours per week, benefits would have to equal $664 per month. Two-parent families must
participate for 35 hours per week in order to be counted.

9 7 U.S.C. Section 2025(b).

10" A similar set of issues regarding the relationship between, monthly benefits and the minimum
or prevailing wage will arise to the extent those requirements apply to work experience programs. These
issues are more fully addressed in The Implications of Applying Federal Minimum Wage Standards
to TANF Work Activities, (CLASP, May 1997).

11 An Act Establishing the Job Opportunities in Basic Services (JOBS) Program.
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produce demonstrable public benefit.”*? Each placement would be a full-time position paying a
minimum of $6.00 per hour. The premise for this proposa isfocused on providing full-time work and a
ggnificant increase in income over the amount available through the state's TANF program, and the
incrementa cost of wages as compared to public assistance reflect this broad goal.

2. Income Tax Treatment of Wages and Eligibility for the EITC, and Social
Security Taxes

The earnings of participantsin a CSE program are very likdy to be consdered taxable income and
taxes (contributions) will be required under the Federa Insurance Contributions Act (FICA) for the
Federa Old Age and Survivors Insurance, and Disability Insurance systems. In response to a recent
inquiry, an IRS officid describes the applicable sandard asfollows. “If the activity engaged in isthe
performance of services, then the payments are includable in gross income as compensation for
sarvices; otherwise the payments are for the promotion of the generd welfare and are excludable.”
The letter cites a 1975 revenue ruling which held that the wages of a CETA participant were to be
treated as taxable income.** FICA taxes must be paid for state and local employees who are not
participating in a public employee retirement system.

The EITC will be avallable to participants and will provide substantia benefits - 34% of the first
$6,500 in annud earnings for afamily with one child, and 40% of the first $9,140 of earnings for a
family with two or more children. The vaue of these benefitsin comparison to the incremental costs of
a CSE program are shown in the Tables attached in Appendix A. Asnoted in theintroduction, an
amendment to the Internal Revenue Codeincluded in the Taxpayer Relief Act of 1997,
gpecifiesthat paymentsto participantsin work experience (Section 407(d)(4)) or community
service programs (Section 407(d)(7)) under TANF will not be treated as earned income for
calculating eligibility for the Earned Income Tax Credit (EITC). It isuncertain whether this
provision was intended to apply when wagesrather than awefare grant ispaid to a
participant. However, it isclear that to the extent the program is classified as one offering

12'1d., Section 6(b).

13 Letter from Philip Corn, Office of the Associate Chief Counsel, Employee Benefits and
Exempt Organizations, U.S. Department of Treasury, Internal Revenue Service, to David Riemer, City of
Milwaukee, Department of Administration, March 27, 1997. See also, “What Constitutes Employer-
Employee Relationship for Purposes of Federal Income Tax Withholding,” 51 A.L.R. Fed. 50.

14 Rev. Rul. 75-246, 1975-1 C.B. 24.
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“subsidized private sector employment” (Section 407(d)(2)) or “subsidized public sector
employment” (Section 407(d)(3)), wages paid will be treated aswould any another earned
income, and ther efore provide the basisfor digibility for the EITC.

Joint employer ligbility as gpplied to payment of federa employment taxesis not the issue that it iswith
other employments laws. Rather, the entity that pays the FICA taxes -- whether the Sate, the
intermediary or the worksite employer -- is usudly held solely responsible® The combined rate for
these taxesis currently 15.3% of grosswages.’® One-half, 7.65%, isrequired to be deducted from the
employee swages, and the balance must be paid by the “employer.” At a minimum then, required
employer contributions would yield a cost of 7.65% of grosswages. A program that followed the
Vermont model and reimbursed the employee for the portion of the taxes deducted from gross wages
would need to assume a net increase in cost of 15.3% of gross wages.

3. Workers Compensation

Workers compensation is a creation of state law which, in nearly al circumstances, will cover
participants in acommunity service employment program. Workers Compensation coverageisa
necessary prerequisite for employersto avoid tort ligbility for aworker’sinjury on the job.

There are at least two issues that may arise in the context of a CSE program, which often vary from
date to state. First, specid rules often dlow state employers and non-profits to pay workers
compensation clams dollar for dollar, rather than a paying a set premium together with additiona taxes
incurred the more successful clamsfiled againgt the employer as private employers are required to do.
This often has the effect of limiting costs of workers' compensation coverage for government employers
and non-profits. However, there is abroad doctrine of “joint employment” under most workers
compensation laws. Some gtates laws go further and hold the worksite employer liable for aworkers
compensation judgement even where an intermediary, such as an employee leasaing firm, expresdy

5 For example, in_General Motors Corporation v. United States, Case No. 89-CV-73046-DT
(E.D. Mich., December 20, 1990), it was held that the employee leasing firm, not GM, was responsible for
the payment of federal employment taxes, overruling the opinion by IRS. The court held that, “the
responsibility for withholding employment taxes is directed toward the person who pays the workers and
not the person who has control over the workers' duties.” See also U.S. Department of Labor,
Opinion Letter of Wage-Hour Administrator, No. 874 (October 1, 1968).

16 |n 1996, taxes were due on the first $62,700 of wages. This amount is updated based on
increases in average wages.

Center for Law and Socid Policy National Employment Law Center
(202) 328-5140 (212) 285-
3025 11



agrees to provide for coverage.’
4, Liability Insurance

A concern of some employersis the exposure to ligbility for lawsuits filed by third parties againg the
employer for the actions of the worker -- in this case the CSE participant. The employer’sliability
insurance for its regular workforce should cover most of these Stuations, dthough there may be an
increase in insurance costs when adding new workers.

If the CSE worker is consdered an “employeg’ of the state or loca government entity, then specia
gate and locd laws regulating tort clams may apply. For example, in a CETA case, aCETA worker
who inflicted an injury on another person (the accidentd firing of agun by a CETA police trainee) was
found to be a“government employee” for the purposes of the Federd Tort Clams Act. According to
the court, the key in determining whether the worker was an employee of the government was not the
source of funding, but whether the workers' day-to-day operations were supervised by the
government. In New Jersey, thisissue was recently resolved for the purposes of the state's workfare
legidation by requiring that any third party lawsuit in such cases be filed againgt the state and that the
date may have available dl defensesthat apply under the New Jersey Tort Clams Act.

5. Unemployment Compensation

In generd, participants in a publicly-funded jobs program will likely be covered by state Unemployment
Compensation programs. However, as described below, the costs of providing unemployment benefits
on the part of government entities and non-profits are significantly limited with regard to a CSE

program.

States and most non-profits are required by federa law to cover their workers for unemployment
benefits. Thereisaprovison in the federa law which applies to government entities and non-profits
exempting services performed in a“work relief or work-training program assisted or financed in whole
or in part by any Federal agency or an agency of a state or political subdivisons.”*® This exemption,
which is avallable a the state’' s option, would not gppear to gpply to jobs in a community service

17" |n aworkfare case decided on this issue, the court held that both the state and the municipal
entity providing the job were the workfare participant’s employer for the purposes of workers
compensation. Arntz v. Southwestern Wilbert Corp., 156 Mich.App. 309, 401 N.W.2d 358 (1986).

18 26 U.S.C. § 3309(5)(b).
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employment program under the criteria established for “work relief or work-training” programs by the
DOL.™ However, the exemption has not to date been considered in the context of a program that
provides wages, rather than requiring work in exchange for welfare assstance®® By contrast, severa
states have adopted this option as applied to their workfare programs.

State and loca governments, and non-profit organizations, unlike private employers, are alowed by
federd law to pay only on successful unemployment clams. Under federd law, these employers are
alowed to, and often do, finance their unemployment benefits cogts by reimbursing state funds for
benefits charged instead of through the regular Sate experience-rated payroll tax sysem. Asaresult,
such employers costs are limited to the actua benefits paid to former employees. In addition to being
excused from the regular state payroll tax system, such “ sdf-insured” employers are dso exempt from
the Federa Unemployment Tax.?!

Assuming CSE participants are covered for unemployment benefits, they may il fail to quaify dueto
certain regtrictions based in gtate law. Most sSgnificantly, state laws require aworker to earn sufficient
wages to qudify for unemployment benefits. As aresult, minimum wage workers employed less than
full time, which will include many CSE participants, do not qudify for benefitsin many dates. There are
aso drict rulesin many gates that restrict unemployment benefits for temporary workers. The structure
of the CSE program will aso be important. If a participant successfully completes a placement,
eligibility will depend upon the subsequent participation requirement. If aparticipant isassgned to a
period of job search, digibility during job search islikely, assuming the earnings test has been met.
However, once a participant is placed in another CSE position, or another substantive component, it is
likely that he or she will not meet the ongoing job search requirement imposed on unemployment
insurance clamants. Findly, to the extent aformer CSE participant quaifies for unemployment benefits
when he or sheisdso digible for TANF ass stance, the unemployment benefits may, at state option, be
counted as income and reduce TANF assistance accordingly. If unemployment benefits exceed the
TANF assgtance avalable for the family in the abosence of those benefits, the family would be indligible

19 U.S. Department of Labor, Unemployment Insurance Service, Unemployment Insurance
Program Letter No. 3-96 (August 8, 1996).

20 Under CETA, Unemployment Compensation coverage was mandated and therefore the “work
relief” exemption did not need to be considered.

21 private employers do not have the option of being “self-insured” and must pay a net federal
tax (after afederal credit) of 0.8 percent yielding an employer cost of $56 per employee earning a
minimum of $7,000, and a state unemployment tax, which must be least 5.4% of first $7,000.
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for TANF.

Findly, there is the question of whether the CSE employer will be “charged” in the event that the
participant applies for unemployment benefits after leaving the program and subsequently working in
another unsubsidized job. If the CSE participant loses the new job after a short period of time, the
question will be whether the CSE employer bears any of the costs of the participant’ s subsequent
unemployment clam. The law in this area varies agreat ded from State to state with some sates
aoplying adtrict rule that only the “last employer” (i.e., the unsubsidized employment) will be charged
for the unemployment clam even though the worker was mostly employed in the previousjob (i.e, the
CSE). Other states distribute the cost across dl employers proportionate to the amount of employment
with each employer. And some gates ook to which employer employed the worker longest, thus not
charging for “incidenta employment.” In any event, any cogtsincurred by aworksite employer or
intermediary can be reimbursed by the sponsoring agency.

C. Compliance with Employment Protections
1 Non-discrimination Laws

CSE workerswill, in dl likelihood, be considered covered for the purposes of non-discrimination laws,
including Title VII of the Civil Rights Act of 1964 and the Americans with Disahilities Act (ADA),
which gpply to states and non-profits. In fact, the scope of these discrimination laws is quite broad,
extending not just to “employees’ but aso to “any individud” who suffers an unlawful employment
practice.

There are, however, selected legal issues which arise in the context of a CSE program. Firgt, to be
covered under federa discrimination laws, the employer must have at least 15 employees, which is
sometimes not the case with many smdler non-profits. Severa state non-discrimination statutes have
lower employee threshold requirements. Theissue, then, is whether CSE workers will be counted in
meseting the 15-employee threshold. While there has been very limited attention to thisissue, one court
has held that CETA workers could not be counted,? athough other courts might rule differently. On
the other hand, joint employer ligbility is very broad under discrimination laws, covering not only the
worksite employer but also those who “ control access to employment.” For example, if thereisan
intermediary involved in the CSE placement, both the intermediary and the worksite employer would
likely be responsible for providing a disabled worker with the necessary “reasonable accommodation”
required under the ADA.

22 Dumas v. Town of Mount Vernon, 436 F.Supp. 866 (S.D. Alabama 1997).

Center for Law and Socid Policy National Employment Law Center
(202) 328-5140 (212) 285-
3025 14



2. Health & Safety Laws

Under the principd federa hedth and safety law, the Occupationd Safety and Health Act (OSHA),
CSE workers are likely to be considered employees. Aswith the FLSA, and in contrast to federa
discrimination law, OSHA coverageis not limited to employers with a specified minimum number of
workers. The Wefare-to-Work provisions of the Balanced Budget Act further specify that
both federal and state health and safety requirements will apply to programsfunded with
Weéfare-to-Work grant funds?

The key issue with regard to health and safety law isthat OSHA specifically exempts states from
coverage, while covering private employers and non-profits. However, about one-half of the sates
have enacted public employee hedth and safety lawvs which fill in the gapsin coverage. While
controlled by state law, CSE workers will often be covered for public employee hedth and safety
protection. In New Y ork, for example, workfare participants have been deemed employees for the
purposes of the state’ s hedth and safety law. Compliance with OSHA law is aso clearly the obligation
of the worksite employer. For example, with regard to leased employess, it is the worksite employer,
not the intermediary, who has primary responsibility and ligbility, including responghility for record
keeping, training, and compliance with the * hazard communication standard.”

3. Labor Law

Coverage under labor law, regulating theright to or ganize collectively and join a union, will
generally be availableto CSE participants wheretheserightsexist for other workerson the
samejob as provided under federal and state laws gover ning public and private sector
employment.

Because federal labor law, the National Labor Relations Act (NLRA), does not apply to
public employees, CSE placementsin the public sector will depend on state and local public
employee bar gaining law, which does not exist in many states. Where public employee
bargaining laws exist, however, CSE-type participants have been found to be covered
employees, meaning that they can at a minimum be protected for engaging in collective action
relating to their termsand conditions of employment. 1n appropriate cases, wherethey share

23 “Health and safety standards established under Federal and State law otherwise
applicable to working conditions of employees shall be equally applicable to working conditions
of other participants engaged in a work activity under a program operated with funds provided
under this paragraph.” 42 U.S.C. Section 403(a)(5)(J)(ii)
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aufficient “ community of interest” with the other workers, the CSE participant may also be
“accredited” into an existing bargaining unit of other workers® Asa practical matter, the
decision whether new workerswill become member s of an existing bar gaining unit is often
accomplished by “voluntary recognition” on the part of the employer in the public sector,
which isnot dependent on the limits of the bargaining unit. State lawsimplementing the new
federal welfarelaw may specifically addresstheissuesaswell, asin the case of New York
wherethelaw extendstheright to organize to participantsin the state'sgrant diversion
programs.

In contrast, the NLRA appliesto private sector employers, including non-pr ofit organizations.
It islikely that CSE participantsin non-profit agencieswill be considered protected
employees under the NLRA, meaning that they have theright to engage in collective or
concerted action with regard to their termsand conditions of employment. Aswith public
employees, whether they havethe right to also accrete into an existing bargaining unit will
depend on whether they share sufficient smilarity with members of the existing bargaining
unit in termsof their work and other job characteristics. Under CETA, for example, decisons
of the National Labor Relations Board (NLRB) held sometimesin favor of, and sometimes
againgt, accretion into existing bargaining units.

D. Employer Specific Rights and Benefits

It isfar moredifficult to generalize asto the broad range of rights and benefitsthat are not
gpecifically governed by federal, state or local employment and labor laws, such asvacation
or sick leave, health benefits, pension benefits, access to employee grievance procedures, and
thelike.

Wher e per sonnédl policiesor collective bar gaining agreements exist, providing for sick leave
or family leavefor example, they may cover CSE workersif broadly worded. If not, CSE

4 For example, prior to CETA, state legislation authorized localities to create CSE-
type positions as part of the Work Relief Employment Project (WREP). In New York City, the
WREP program provided wage-paying jobsin the public and private, not-for-profit sectors,
totaling over 9,000 jobs at its peak in 1974. Pursuant to state and local labor law, the WREP
workers were allowed to be “accreted” into the bargaining unit of existing public employees,
represented by AFSCME, District Council 37. In reDistrict Council 37, AFSCME, AFL-CIO,
et al. (New York City Office of Collective Bargaining, Board of Certification, Docket # RU-465-
74) Decision and Order, dated May 7, 1975.
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participants may face barriersto coverage based on provisonsthat commonly limit rightsand
benefitsfor probationary and temporary employees. Civil servicerules, which vary
significantly, will also play a key factor in deter mining the status of CSE workers, their rights
to employee benefits, grievancerights, promotions and other protections. State and local civil
service laws may make special provision to accommodate CSE-type placements. It isnot
uncommon, for example, for civil servicerulesto exempt certain categories of provisional
employees, such astemporary workers, from civil service protectionsor, in some casesto
waive such exceptionsto cover these workers.

E. Non-Displacement | ssues

Protection against displacement resulting from CSE placementsin a public or private, not-for-
profit agency isregulated both by federal and state and collective bar gaining agreements that
define permissible work within designated job categories.

Wherefederal TANF fundsare part of the program, the federal welfare law set the minimum
sandardsrelating to displacement. At a minimum, TANF-funded participants cannot be
placed in ajob where another individual ison layoff or wherethe employer hasterminated
another worker to fill the vacancy then created with a TANF-funded participant. (Cite).
Wher e federal Welfare-to-Work funding contributesto the program, another set of stronger
protections against displacement applies. (cite). Several states have enacted lawsthat go
further and also guard against thefilling of works dots made available as a result of attrition
and so-called “ partial displacement”, which isthe partial reduction in wages, hours, benefits of
other workers caused by TANF-funded placements®

Separate from these legal mandates, displacement is protected against under collective
bargaining agreements. The collective bargaining agreement may have its own anti-
displacement language or, mor e often, the agreement defines the scope of bar gaining unit
wor k which cannot beinterfered with by CSE workers outside the bargaining unit. There have
been several decisions enfor cing these protectionsin wor kfar e settings, which would apply as
well to CSE positions.

. The Fiscal and Legal implications of Creating a Work Experience Program

%5 See National Employment Law Project, Survey of State & Local Workfare, Jobs & Low-
Wage Worker Legidation (Revised July 14, 1997)
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One question that is likdly to arise in determining whether to initiate a CSE program for TANF
recipients are its relaive advantages and disadvantages in comparison to an unpaid work experience
program in which participants work in exchange for welfare benefits. Asnoted at the outset, a CSE
program is likely to have a distinct set of programmatic advantages over awork experience program.?
Of course policy makers and administrators will dso need to consider the relative codts of the two
program models. This section attempts to identify which of the costs and legal issues gpplicableto a
CSE program will dso be applicable to awork experience program, and which will not.

A. Program Development and Administration

There are aset of codts that must be met in either modd. These include the cost of activities designed to
develop and monitor placements for participants, the cost of assessing and screening participants, and
the cost of providing support services, such as child care and trangportation to program participants.
There are Sgnificant costs associated with each set of activities and services, but whether the placement
isonein which the participant works for awage, or for awelfare benefit, these costs are not likely to

vary.
B. Wage Requirements

TheDoL Guide clarifiesthat participantsin work experience and community service
programs under TANF are not exempt from FL SA coverage. Thus, unless such programs qudify
for one of the narrow FLSA exemptions for training or volunteer activities, participants will have to be
compensated at the applicable federd minimum wage rate, or possibly higher rates applicable under
state or local laws?

C. Income Tax Treatment of Wages and Eligibility for the EITC, and Social Security
Taxes

Asdiscussed above (Sec. ), paymentsto participantswill not be treated as ear ned income for
pur poses of digibility for the EITC. It isunclear whether welfare benefits provided in exchange for
participation in awork experience program will be considered income for purposes of income tax, and
for purposes of FICA. In the recent letter referenced in Footnote 13, the Interna Revenue Service
citesa 1971 revenue ruling which held that in a program in which participants were required to work as

% See Footnote 1, above.

27 See, Footnote 4, above.
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acondition of recaiving a*“wefare dlowance’, the welfare benefits were not to be considered taxable
income, nor wages for FICA purposes.®

D. Workers Compensation, Unemployment Compensation, and Liability Insurance

In many dates, work experience participants are considered “employees’ for the purposes of workers
compensation protection.? Whether required by law or not, a public or non-profit entity that accepts
participantsis likely to ingst that workers compensation coverage be provided because such coverage
protects the employer from potentid lidbility if the participant isinjured on thejob. In addition, as
described above, some states may assume responsibility for third-party lawsuits under their Sate tort
clams act, thus expressy addressing the issue of liahility for acts of work experience participants.

Work experience participants will often be exempt from coverage under state Unemployment
Compensation programs under the federd “work relief” provision, (discussed above, Section B.5).

E. Anti-Discrimination and Health & Safety Laws

As described above in Section C.1., work experience participants are likely to be covered as
employees under federd anti-discrimination and hedth and safety laws given the broad language and
remedid intent of these statutes. In addition, as discussed above, federal and state laws

concer ning safety and health conditions are explicitly made applicable under thetermsof the
new Wefare-to-Work grant program.

F. Labor Law

Asdescribed abovein Section C.3., labor law protections may vary depending on whether the
wor kfare placement isonethat isin the public sector, in which case state public sector
bargaining law may apply, or in the private non-for-profit sector, wherethe NLRA applies. In
addition, some state welfar e laws now specifically indicate whether wor kfare workers may
organizeinto aunion (or not asthe case may be). Workfare participantswill have a weaker

2 Rev. Rul. 71-425, 1971-2 C.B. 76.

29 The types of benefits for workfare participants may sometimes vary from other workers.
However, in arecent Ohio case, decided by the state's Supreme Court, the court invalidated the provision
of the workers' compensation statute which distinguished workfare participants from other workers with
regard to the level of survivor's benefits.
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claim to coverage under state and federal labor lawsthan CSE participants, which wasthe
conclusion of one of the few legal decisions on the subject.®

G. Employer Specific Rights and Benefits

The claims of wor kfare participants with respect to benefits and protections provided under
personnel policies, collective bar gaining agreementsor civil servicerules, will be weaker than
for CSE participants. Aswith CSE, the temporary nature of the workfare assgnment and
other factors may also limit accessto these types of benefits and protections.

H. Non-Displacement | ssues

Non-displacement requirementsare not likely to vary substantially for CSE versusworkfare
placements, asdiscussed in Section E.

% Digtrict Council 37, AFSCME, and the City of New York and Related Public
Employers, (Office of Collective Bargaining, Board of Certification), Decison and Order,
dated June 30, 1981.
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