MEMORANDUM

TO: Interested People

FROM: Paula Robertsand Vicki Turetsky

DATE: July 28, 1998

RE: New Federal Child Support Legidation on Computer Penalties, I ncentive

Payments, Medical Suppart and Other Topics

Congress has now passed--and the President has signed-- legidation which makes some fundamentadl
changes in the operation and financing of state child support programs. The new law is cdled the Child
Support Performance and Incentive Act of 1998 (CSPIA). The changes are described below.

FISCAL SANCTIONSFOR FAILURE TO MEET THE IVD PROGRAM
AUTOMATION REQUIREMENTS

Background: States receive substantia federa funding for operating their child support (IVD)
programs. Thisincludes 66 percent of the basic costs of the system, 80 percent of automation costs,
and 90 percent of the genetic testing costs associated with paternity establishment. 42 USC Section
655. In order to draw down this money, a state must have-- and be operating congstently with-- an
approved State Plan which meets the requirements of 42 USC Section 654. Moreover, in order to
draw down its Temporary Assistance for Needy Families (TANF) block grant funds, a state needs to
be able to certify that it has an gpproved state VD plan. 42 USC Section 602(8)(2). Thus, failure to
have an gpproved gate plan can result in aloss of both IVD and TANF funds under current law.

Among the state plan requirementsis that child support functions be automated. 42 USC Section
654(24). Pursuant to this requirement, states were to have completed one set of automation tasks by
August 1, 1997.1 (This paper will refer to these requirements as "basic automation”.) As of October 1,
1997, only seventeen states had been certified as meeting their basic automation obligations.? Thus, the

1 42 UsC Section 654(16).The law also required that the Secretary of HHS certify these system as meeting
specific federal requirements before they were considered to be completed. 42 USC Section 652(d). Originally, states
were required to have certified systems by October 1, 1995. When only one state met this deadline, the deadline was
extended for an additional two years.

2 Asof July 24, 1998, twenty- four states remain uncertified. Of these twenty-four, twelve appear to be far
from meeting the basic certification requirements. Unfortunately, six of the twelve stragglers are states with both
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mgority of stateswerein danger of losng their federa TANF and VD funds. Since imposition of such
sanctions would harm low income families, there was a need to come up with aless draconian penaty
system which nonethel ess conveys the message that states falure to automate is a serious breach of the
law.

Moreover, many additiona automation requirements were contained in the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 (PRWORA). For example, the basic automated system
must include a central state case registry and interact with a central payment and disbursement system
by October 1, 2000.2 (This paper will refer to these provisions as the "new requirements’.) Given past
higory, it seems likdly that some states will miss the deadline for implementing these requirements. HHS
needs to have clear authority to pendize datesif this happens.

The New Legislation: The new legidation provides a specific pendty for falure to meet both the basic
and the new automation requirements. For those who qudify, this penaty would be imposed in lieu of
the withdrawa of al TANF and IVD funds. To be codified at 42 USC Section 655(a)(4)(A)(1). Not
only isthe new pendty considerably smaler than that prescribed in the old law, but it also affects only
IVD funds. States TANF alotments will not be reduced under this new scheme?®

For this new penalty provison to apply, the Secretary of HHS will have to find that 1) the state has not
met one or more® of the automation requirements contained in subsection 654(24); 2) the state has
made and is continuing to make a good faith effort to meet the requirements; and 3) the sate has

large VD caseloads of their own and responsibility for processing alarge number of interstate cases. The twelve are
Cdifornia, Hawaii, lllinais, Indiana, Kansas, Michigan, Nevada, New Mexico, North Dakota, Ohio, Pennsylvania, and
South Carolina.

3 The central payment and disbursement unit itself must be operational by October 1, 1998 (or October 1,
1999, if local courts now process payments). P.L. 104-193, Section 312(d).

4 For example, under the old law California stood to lose $4 billion next year; under the new law it will lose
$11 million. Michigan faced aloss of $880 million and will now lose alittle less than $4 million. lllinois faced a $650
million loss and will now lose just about $3 million.

5To accomplish this, 42 USC Section 609(a)(8)(A)(1)(I11) is amended.

®in any fiscal year, the state faces only one penalty for failure to meet the statewide automation
requirements contained in 42 USC Section 654(24). So, if a state fails to meet the basic requirements and then also
fails to meet one or more of the new requirements, it will be subject to only one penalty for that year. To be codified
at 42 USC Section 655(a)(4)(A)(ii). However, it should be noted that the mandate to create a central payment and
disbursement unit is not contained in 42 USC Section 654(24). Therefore, any failure to meet this requirement is
covered by the old law, not the new penalty provision. States that fail to implement the disbursement unit as required
will face state plan disapproval and potential loss of TANF and IVD funds.
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submitted (and HHS has approved) a corrective compliance plan which describes how, when, and at
what cogt the state will achieve compliance. When these conditions are met, the Secretary will not
disapprove the gate VD plan but will instead reduce the state's 1VD funding by a prescribed amount.

The pendlty is caculated by taking the amount of federal reimbursement for basic program codis (ie. the
expenditures digible for 66 percent federd reimbursement) for the previous fiscd year and multiplying it
by the applicable percentage. The gpplicable percentage-- and thus the size of the potential penaty--
increases each year S0 that there is an incentive for the state to come into compliance as quickly as
possible. In thefirst year, the gpplicable percentage is 4 percent; in the second year it is 8 percent; in
the third yeer it is 16 percent; in the fourth year it is 25 percent; and in each subsequent yeer it is30
percent. To provide afurther incentive to states to come into compliance with the automation
requirements, the new law aso contains a forgiveness provison. If agateis pendized for falure to
meset its badc automation requirementsin afisca year but achieves compliance by the beginning of the
succeeding fiscd year, 90 percent of the penaty amount for that fiscal year will be forgiven.

Finaly, there is a provison which alows states which did not meet the October 1, 1997 deadline for
meeting basi ¢ automation requirements but are now ready to request certification of their systemsto
avoid any pendty. For fiscd 1998, if adtate hasfailed to meet its basic automation requirements, no
penalty can beimposed if --on or before August 1, 1998--the state has submitted a request for
certification of its system, the Secretary timely reviews the system, the state does not fail the review,
and the Secretary subsequently certifies the system as meeting program requirements. (This means that
those states which did not meet the October 1, 1997 deadline for basic automation but have had their
systems certified Snce then will suffer no financid pendty for falling to meet that deedline)

WAIVER OF THE REQUIREMENT THAT THE STATE OPERATE A SINGLE
AUTOMATED SYSTEM

Background: The basic automation requirements are described at 42 USC Section 654(16). One of
these requirements is that the state operate a "statewi de automated data processing and information
retrieva system”. The new automation requirements included in 42 USC Section 654a echo this
requirement and call for a"'single statewide automated data processing and information retrieval
system" which is capable of 1) accounting for the use of program funds, 2) maintaining the data
necessary to meet reporting requirements; 3) caculating performance indicators, 4) establishing and
maintaining acentral case registry (asingle entity which contains an abstract of every child support
order being enforced by the VD agency and any other orders entered or modified in the state after
October 1, 1998); 5) interacting with acentral collection and disbursement unit separately established
by the state; 6) safeguarding data integrity; 7) matching data with other federal and state data bases,
and 8) supporting expedited adminigtrative processes. The Secretary of HHS had discretionary
authority to waive any of the automation provisions (including the statewideness requirement) when the
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state wanted to use an dternative system and the Secretary felt that the system enabled the state to
subgtantialy comply with VD program requirements, meet the paternity establishment goals and other
performance measures, and submit complete and reliable data.” 42 USC Section 652(d)(3).

Mogt of the states which sill have not met the basic automation requirements operate county-based
child support systems and/or have heavy locd court involvement. They have had difficulty meeting their
automation obligations because many of the locd actors have ressted the crestion of a single, integrated
system that operates statewide. While these states could have applied to HHS for awaiver to
implement an dternaive system, the dternaive had to meat dl federal certification requirements® In
addition, federd funding to pay for an dternative system was limited. While, in an dternative system,
enhanced 80 percent funding® was available for the base system and its linkages to local systems, no
federd funds were available for developing the local systems or making major changesin exigting locd
systems.®

These states sought an amendment to the statute which would 1) relax the criteriafor obtaining awaiver
of the Single, Satewide system requirement; 2) require the Secretary of HHS to grant waivers to those
who meet those relaxed criteria; and 3) expand the availability of federd funds for locally-linked
systems.

The New Legidation: The new legidation does dl of these things. To be codified at 42 USC Section
652(d)(3). However, it dso imposes some safeguards and requires the state to absorb some of the cost
related to alocally-linked system. The Secretary would continue to have discretion to grant awaiver of
any of the automation requirements so long as the dternate system dlows the state to meet its basic
program and performance requirements and provide complete and reliable data on such performance
to the federa government. The state must also meet the requirements of 42 USC Section 1115(c)(3) or
promise to take steps to improve child support performance as part of its waiver package.

! Although the statute appears to require that a state demonstrate that it already 'has" an alternative system
in placein order to apply for awaiver, implementing federal regulations provide that a state may apply for awaiver
by presenting a"plan” or "approach” for an aternative system configuration. See, 45 C.F.R. Sections 307.5 (c) and
(d).The Secretary must also find that the waiver request meets the requirements of 42 USC Section 1115(b) or that the
state will take steps to improve child support performance.

8 See, 45 C.F.R. 307.5(h). See, also Department of Health and Human Services, AUTOMATED SYSTEMS
FOR CHILD SUPPORT ENFORCEMENT: A GUIDE FOR STATES (rev. 1993).

% Prior to enactment of PRWORA, the enhanced federal reimbursement rate for automated systems was 90
percent.

Ve percent federal reimbursement was available for making minor aterations to local systems and for their
basic operational costs.
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The Secretary will be obligated™ to grant awaiver of the Single, statewide system reguirements
contained in 42 USC Sections 654(16) and 654ato any state which meets those basic criteriaand can
demongtrate to her satisfaction that it has or can develop an dternate system or systems which enables
the Sate to:

C meet dl the functiond requirements of 42 USC Sections 654(16)and 654a.

C caculate the digtribution of collectionsin accordance with 42 USC Section 657 and properly
account for distribution in interstate cases and cases where obligors have support orders for
children in different families and/or different sub-date jurisdictions.

C maintain one point of contact which provides seamless case processing for inter state cases and
provides coordinated, automated intrastate case management.

C use standardized data eements, forms, and definitions throughout the State.

C process cases as quickly, efficiently and effectively as such cases would be processed through a
sngle statewide system.*?

In addition, to obtain awaiver of the single Satewide system requirement, a sate must demonstrate that
the locdlly-linked system can be completed in no more time than it would teke to complete asingle
gatewide system. Findly, the state must submit to HHS (and HHS must accept as accurate) certain
financid information. This includes an estimate of the total cost of developing and completing asngle
datewide system as wdll as the cost of maintaining and operating that system for 5 years. It aso
includes an estimate of those same codts for the dternative system or systems.

= However, it isimportant to note that the Secretary does have the right--and the obligation-- to reject an
unacceptable proposal. Asis noted in the House report accompanying H.R. 3130, "If the Secretary concludes that
the proposed linked system will not be effective, sheisrequired by the Committee provision to reject the waiver
reguest....The burden to prove that an alternative system will be equal to the single State system required under
current law rests with the State. The Committee expects the Department of Health and Human Services to take very
seriously its responsibility to approve or disapprove any waiver request." H.R. Report 105-422, p. 24.

2 \nthe past, HHS had insisted that those wanting awaiver had to meet all the certification requirements
applicable to asingle statewide system. This new list replaces that waiver requirement with a more functional test.
As noted in the House report accompanying H.R. 3130, "Although the Committee provision...specifiesin
considerable detail the functions an alternative system must perform, it is not the intent of the Committee that States
applying for awaiver from the single Statewide system requirement be subject to all of the requirements appropriate
for single Statewide systems." The report then outlines specific requirementsin the CERTIFICATION GUIDE, supra,
which do not apply to aternative linked systems. H.R. Report 105-422, p. 21.
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Rather than the 80 federd funding avaladle for development of a single satewide system, a sate which
obtainsa waiver to implement an dternative sysem will receive regular 66 percent federa funding for
the locdly-linked system. In addition, the amount digible for even 66 percent federd funding is limited
to the lower of the two cost estimates submitted with the waiver request ( the estimate for the single
satewide system and that for the dternative system described above). This ensures that "the tota
federa reimbursement will not exceed the amount the State would have received to build and operate a
sngle Statewide system."® So, if the Secretary approves an dternative system which is more costly
than a angle satewide system, the state will be digible for 66 percent of the estimated cost of the single
datewide system. On the other hand, if the state clams that the dternate system will be less costly, the
gtate will be limited to 66 percent of the estimated cost of the dternative system.

INCENTIVE PAYMENTS

Background: In addition to the basic program funding described above, states o receive incentive
payments. These incentive payments are now based on a state's success in collecting child support and
its cost efficiency, 42 USC Section 658. There is no limit on the amount of incentive payments a sate
can receive.

PRWORA required the Secretary of HHS, in consultation with the states, to develop a
recommendation for restructuring the child support incentive payment systlem. The god wasto design a
more performance-based incentive system which rewarded states for avariety of program outcomes,
not just collections. The one constraint imposed by Congress was that the new scheme had to be cost
neutrd. That is, it could not cost more than the current incentive payment system codts the federd
government. Pursuant to this law, HHS established an Incentive Funding Work Group. The
recommendeations of this group were used in fashioning the new legidation.

The New Legidlation: The legidation authorizes the implementation of a new incentive payment system
which will be gradudly phased in garting in FY 2000 and will be fully implemented by FY 2002.
During the trangition period, part of the state's incentive payment will be based on the old incentive
payment formula and part will be based on the new formula. (The exigting incentive payment system
will remain in place for FY's 1998 and 1999.). The Secretary of HHS has 9 months to issue regulations

13 H.R. Report 105-422, p. 21.

14 However, in an effort to encourage service to families receiving public assistance, the amount of
incentives available for making collections in non-public assistance casesis tied to public assistance collections. A
state's incentive payment for non-public assistance cases is limited to 115 percent of its incentive payment for public
assistance cases. Thus, the better the job a state does in making collections for families receiving public assistance,

the more incentive paymentsit can receive for collectionsin non-public assistance cases.
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governing the new incentive payment system and the trangition to it. The Secretary is dso required to
make severa reports to Congress on implementation of the new system. The reports, due by October
1, 2000 and October 1, 2003, are to include any recommendations the Secretary has for further
change.

The god of the new incentive payment system is to encourage and reward improvement in VD
program performance. To insure that incentive payments only go to states which have actudly improved
their performance (or sustained a high level of performance), the new law emphasizes the importance of
dates submitting good data. A state will receive no incentive payment for a performance measure
unless HHS determines--pursuant to an audit-- that the data submitted by the state pursuant to the
requirements of 42 USC Section 654(15)(B) and used to determine the state's performance leve for
that measure is complete and reliable. To be codified at 42 USC Section 658a(b)(5)(B).

If it submits good data, a state may be igible to receive an incentive payment for good performance.
The total amount of the incentive payment depends on four factors: the total amount of money avallable
in agiven fiscd year from which to make incentive payments, the state's success in making collections
on its case load, the state's performance in five areas, and the relative success or failure of other states
in making collections and meeting these performance criteria.

The total amount available from which to make incentive payments. The new legidation limits
(caps) the amount of money available each year to make incentive payments to the states™ (This
amount is based on the principle of cost neutrdity discussed above.) The statute actudly providesthe
exact amount to be made available in each year between FY 2000 and FY 2008. Theregfter, the tota
amount available will be the FY 2008 figure adjusted for changes in the Consumer Price Index. This
amount is referred to as the "incentive payment pool”.To be codified at 42 USC Section 658a(b)(2).

The state's success in making collections. The state's share of the incentive payment pool in agiven
year will depend, in part, on its"collections base'. The collections base is determined by adding
together the tota amount of assigned support collected on behaf of current and former public
assistance families'® and the total amount of unassigned support collected on behaf of former public
assistance families and multiplying this number by 2. To thisis added the total amount of support

Bconsistent with the principle of cost neutrality, these numbers were calcul ated based on projections
about incentives that would have been paid under the current system. The amount actually goes up (between FYS
2000 and 2003) then down (between FY S 2004 and 2005) then back up again. By FY 2008, the pool of money available
is$483 million.

16 Families receiving benefits funded by TANF, as well, as those receiving IVE foster care services are
required to assign their child support rights to the state. Once they no longer receive these benefits, the assignment
ends. By the time the new incentive scheme s put in place, unassigned support for post-TANF families will include
current support and both pre-and post-assistance arrears. 42 USC Section 608(a)(3).
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collected for non-public assistance families!” The result is the "state collections' base. To be codified a
42 USC Section 658a(b)(5)(C). (The point of this weighting system isto give sates an added incentive
to collect support for public assstance and former public assstance families))

The state's actual performance. The actud amount of the incentive payment a state will receive dso
depends on the gpplicable incentive percentage for each of five performance areas. These five areas
ae establishing paternity, establishing support orders, collecting current support, obtaining payment on
arrears, and cost-effectiveness.’® To be codified at 42 USC Section 658a(b)(6). In each area, a state
has to achieve aminimum level of performance to obtain any incentive payment. After achieving this
minima performance leve, the gpplicable incentive percentage gradualy increases as performance
improves.

C For paternity establishment, the first Step is to determine the state's paternity establishment
percentage (PEP) under 42 USC Section 652(g)(2). If the PEP isless than 50 percent and is
not at least 10 percentage points higher than the previous year's PEP, the gpplicable incentive
percentage is 0; in other words, the state is entitled to no incentive payment for paternity
establishment. If the PEP is less than 50 percent but at least 10 percentage points higher than
the previous year's PEP, then the applicable incentive percentage is 50 percent. For PEPs of
50 percent or higher, the gpplicable incentive percentage starts a 60 percent and goes up until
--at a PEP of 80 percent or higher-- the applicable incentive percentage is 100 percent.’® To
be codified at 42 USC Section 658a(b)(6)(A).

C For obtaining orders, the first step is to determine the percentage of 1VD casesin which thereis
asupport order. If this percentage is less than 50 percent and is not at least 5 percentage points
higher than the previous previous year's percentage, then the gpplicable incentive percentege is
zero. If the percentage of cases with an order is less than 50 percent but at least 5 percentage
points higher than the previous year's percentage, then the gpplicable incentive percentage is 50
percent. If the state has an order in 50 percent or more of its cases, the gpplicable incentive
percentage starts at 60 percent and goes up until--at 80 percent or higher-- the gpplicable
incentive percentage is 100 percent. To be codified at 42 USC Section 658a(b)(6)(B).

C For current collections, the first step is to determine the percentage of current support due

7 For collections made in interstate cases, both states can count the amount collected as part of their base.
To be codified at 42 USC Section 658a(c).

18 The legislation authorizes devel opment, but not implementation of, a sixth factor--medical support
enforcement. Thiswill be discussed below under Medical Support Enforcement.

19 For this and the other performance measures discussed below, the statute actually contains a chart
specifying the applicable incentive percentage for each level of performance above the minimum.
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which was actudly collected. Thisis done by dividing the total amount of current support
collected by the amount of current support due in thefisca year. If this percentage is less than
40 percent and isnot at least 5 percentage points higher than the previous year's percentage
the gpplicable incentive percentage is zero. If the percentage isless than 40 percent but is at
least 5 percentage points higher than the previous year's level, then the gpplicable incentive
percentage is 50 percent. If the percentage of current support collected is 40 percent or higher,
then the gpplicable incentive percentage is 50 percent and this gradually increase until--at 80
percent or higher-- the applicable incentive percentage is 100 percent. To be codified at 42
USC Section 658a(b)(6)(C).

C For arrearage collections, the first step is to determine the percentage of casesin which an
arrearage was collected and either paid to the family or retained by the state under a public
assistance assgnment. Thisis done by dividing the number of 1VD casesin which arrears
payments were received and so distributed during the year by the total number of cases on
which arrears were owed. If this percentage is less than 40 percent and isnot a least 5
percentage points higher than the previous year's percent, then the gpplicable incentive
percentageis 0. If the percentage is less than 40 percent but is at least 5 percentage points
higher than the previous year's leve, the applicable incentive percentage is 50 percent. If the
percentage of current support collected is 40 percent or higher, then the applicable incentive
percentage is 50 percent and this gradualy increase until--at 80 percent or higher-- the
applicable incentive percentage is 100 percent. To be codified at 42 USC Section

658a(b)(6(D).

C For cost effectiveness, the first step is to determine the state's cost effectivenessratio. Thisis
done by dividing the sate's totd 1VD collectionsin the given fiscd year by the total amount
expended by the IVD system during that year. If theratio islessthan 2 (i.e. the State collects
lessthan $2 for every $1 it expends), then the applicable incentive percentage is 0. If the cost
effectivenessratio is between 2 and 2.5 the gpplicable incentive percentage is 40 percent. This
gradudly increase until & a cost effectivenessratio of 5 or higher the applicable incentive
percentage is 100 percent. To be codified at 42 USC Section 658a(b)(6)(E).

Once the applicable incentive percentage has been determined, it is applied to the gppropriate
collections base. For the PEP, establishment of orders and current support collected, the applicable
incentive percentage is gpplied to the full collections base. For collecting arrears and cogt efficiency, the
gpplicable incentive percentageis gpplied to 75 percent of the collections base. To be codified a 42
USC Section 658a(b)(5).Because thisis a bit complicated, an example might be helpful here.

Assumethat, in FY 2004, State A collected $10 million in assigned public assistance
support, $50 million in unassigned support for families which formerly received public  assistance and
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$100 million for families which never recelved assstance. Further assume that its PEP was 50
percent, the percentage of cases with orders was 60 percent, it collected 30 percent of current
support owed in its cases (thiswas 7 percent better than last year), it collected arrears for 35
percent of its cases (this was 2 percent better thanin  the previous year) and it collected $2.30 for

every dollar in VD codts.

Step 1. Cdculate the State's Collections Base.

2($10 million + $50 million) +$100 million = $220 million.

Step 2. Cdculate the Applicable Percentage for Each Category.

C
C
C

C

PEP=50%. The applicable percentage is 60%.

% of cases with orders =60%. The applicable percentage is 70%.

% of current support collected =30%. This would generate 0% except
that the state's performance in this area has improved by at least 5%.
Therefore the applicable percentage is 50%.

% of cases with an arrearage collection = 35%. Since thisis below the
minimum threshold (40%) and performance has not improved at least
5% from the previous year, the applicable percentage is 0%.

cost efficiency = 2.3. The gpplicable percentage is 40%.

Step 3. Multiply the Applicable Percentage by the Appropriate Collections Base.

OO OO

PEP = 60% x $220 million =$132 million

Orders = 70% x $220 million =$154 miillion

Current Collections = 50% x $220 million = $110 million
Arrears = 0% x $165 million (75% of $220 million) = $0

Cost Efficiency = 40% x $165 million (75% of $220 million )= $66
million

Step 4. Add the Results

$132 m.+ $154 m. + $110 m. + $0 = $66 m = $ 462 million

The success of other states. The gate's share of the incentive payment pool in agiven year will dso
depend on how successful other sates are in making collections. For each fiscal year, HHS will make
an individua caculation of the collections base for each state in the manner described above. 1t will then
add dl of those numbers together to obtain anational base. It will divide the state's base by the national
base. To be codified at 42 USC Section 658a(b)(3). The resulting percentage will be applied to the
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avallable poal for that year and that is the amount the state will get in incentive payments. To be
codified at 42 USC Section 658a(b)(1).

S0, in the example above, aso assume that the sum of the incentive base amounts for al satesin FY
2004 is $12 hillion and that the incentive payment pool is $ 454 million.

Step 5. Calculate the State Incentive Payment Share.
$462 million / $12 billion = 3.8%
Step 6. Multiply the State Incentive Payment Share by the Amount in the Pool

3.8% x $454 million = $17.5 million

Findly, it should be noted that each state will now be required to reinvest its incentive payment money
into ether the IVD program or some other activity which might lead to improving the efficiency or
effectiveness of the IVD program. To be codified at 42 USC Section 6584(f). The latter includes
services such as mediation, parenting classes, and efforts to improve the earning capacity of non-
cudodid parents. The reinvestment requirement is a significant shift in child support incentive policy.
Under the old incentive system, states and counties were free to spend incentive payments on purposes
unrelated to the child support program.

MEDICAL SUPPORT ENFORCEMENT

Background: All child support orders being enforced by the I'VD agency are supposed to contain a
provison relating to health care coverage. 42 USC Section 666(a)(19). When hedlth care coverage
can be obtained at "reasonable cost” through the private insurance available to a non-custodia parent,
VD agencies are required to seek such coverage in the order. 42 USC Section 652(f). Coverage
available through an employer is defined to be available a "reasonable cost™”. 45 CFR Section
303.31(a). Child support agencies will dso enforce those orders, if need be, by informing the non-
custodia parent's employer that coverage is required and making sure that the employer enrolls the
children, providestheir custodia parent with forms and other basic information, and deducts any
premiums owed for the coverage from the non-custodia parent's wages.

There are severa problemsin the present system. Oneisthat 1VD agencies often lack information
about the availahility of hedlth insurance to the noncustodid parent. Lacking specific information about
the type of plan available, they may not act to seek coverage in the order or they may not enforce a
health insurance order when one has been obtained.
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Another problem is that when the non-custodid parent's hedth insurance is provided through a plan
governed by the Employee's Retirement and Income Security Act (ERISA), IVD agencies are often
unable to get the employer to provide the ordered coverage. ERISA employers only have to respond
to requests that are embodied in a Qualified Medica Child Support Order (QMSCO). Many ERISA
employers dso require additiona information about exactly what coverage is being sought. If the
QMSCO doesn't provide thisinformation, the ERISA employer will not honor it even if it meetsthe
statutory QM SCO requirements. In those cases, either the agency gives up (because it doesn't have the
individua information needed) or pends significant time tailoring the QM SCO to the individua
employer's needs. As VD systems become more automated and rely on mass processing, this need for
individualized attention becomes more and more problematic.

Another issue isthat, Snce there is no incentive payment related to medica support enforcement, when
resources are devoted to these activities, the state agency sees no financid pay-off. In the face of this
redity, they focus on activities (e.g. paternity establishment) which yidd financid rewards, leaving
children unable to access private hedth care coverage.

The New Legidlation: The new law addresses dl of theseissues. It begins with a clearer definition of
the responsibility of VD agenciesin regard to medical support. As of October 1, 2001, 1VD agencies
are required to include medica support in any orders they obtain and to enforce hedth insurance orders
whenever such insurance is available to the non-custodia parent at reasonable cost.? To be codified at
42 USC Section 652(f). In any case where the order requires the non-custodia parent to provide
hedlth care coverage and the VD agency knows who the non-custodid parent’ employer is, the agency
must notify the employer using the Notice form discussed below.?! To be codified at 42 USC Section
666(a)(19)(B)(1).The employer will then have 20 business days to notify the entity providing the hedth
care coverage to enroll the child. To be codified at 42 USC Section 666(a)(19)(B)(ii). In an ERISA
gtuation, the plan adminigtrator then has 40 days from the date of the Notice to inform the VD agency
that the child has been covered and what the coverage is or what additiona steps need to be taken to
effectuate coverage. The plan administrator must aso provide the custodia parent with a description of
coverage and any necessary forms or documents. To be codified at 29 USC Section 1169(8)(5)(C)(ii).
If the entity providing coverage isastate or loca government group health plan or achurch hedlth plan,

20|t gtate law changes are required to implement these provisions, states have until the first day of the first
calendar quarter beginning after the close of the first regular session of the state legislature which begins after July
16, 1998. In the interim, the requirement that states seek and enforce medical support orders presumably remainsin
effect. 42 USC Section 666(a)(19).

2L\f the employer isidentified through state new hire reporting, the Notice must be sent to the employer
(along with the income withholding notice for cash support) within 2 days after the date on which the employee
information is entered in the state directory. To be codified at 42 USC Section 666(a)(19)(B)(iii). In other cases, no
time frame is specified.
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the same 40 day rule applies.? If the non-custodia parent later leaves employment, the employer must
notify the I'VD agency. To be codified at 42 USC Section 666(a)(19)(B)(iv).

To facilitate enforcement of orders (regardless of who the employer is), the new law calsfor the
creation of a National Medica Support Notice (Notice). The Notice isto be jointly developed by the
secretaries of HHS and the Department of Labor (DOL) and issued as afederd regulation.?® The
Notice must conform to dl existing I'VD requirements as well as the requirements for a QM SCO. It
must aso include a separate and easly detached employer withholding notice informing the employer:

C the legd basis for withholding premiumsto pay for the coverage;®

C the duration of the withholding requirement;

C any limits under the Consumer Credit Protection Act (CCPA) on the amount which can be
withheld;

C how to alocate payments toward cash support and medica insurance premiumsiif the CCPA
limits are reached or there isinsufficient money to pay both; and

C the name and phone number of someone & the I'VD agency who can respond to any questions.

Effective October 1, 2001, state VD agencies will be required to use the Notice in all casesin which
they are enforcing amedica child support order. To be codified at 42 USC Section 666(a)(19)(A).
Further employers covered by ERISA will have to accept and honor any Notice they receive. They will
no longer be ableto ingst on individualy tailored notices. To be codified at 29 USC Section
1169(a)(5)(C). Similarly, state and local governmenta group hedlth plans and church plans® will have
to accept and honor Notices.

The new legidation aso sets up a broad-based Medica Child Support Working Group to identify the
barriers to better medica support enforcement by 1VD agencies. Among the issuesthis group isto

22 The provision relating to church plans and group health plans offered by state or local governments are
found in Sections 401(e) and (f) of the Child Support Performance and Incentive Act of 1998. Thereis no indication
in the text of where they will be codified.

23 The law calls for an interim regulation to be issued no later than May 16, 1999 with afinal regulation
issued within one year thereafter. In addition to the substance of the Notice, the regulation isto address procedures
for IVD agencies to use in transmitting the Notice to employers.

24 The statute menti ons, but does not describe the mechanics of, a possible mistake of fact challenge by the
noncustodial parent to withholding. To be codified at 42 USC Section 666(a)(19)(C).

25 The new law contains amyriad of provisions which bring church group health plans under the same
rules applicable to other providers of health care services. These provisions will not be discussed in detail in this
memo.
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address are the efficacy of the new Notice system described above, better coordination between VD
medical support activities and Medicaid and the new Children's Hedlth Insurance Program; and cost
sharing, deductibles and other methods of spreading the cost of medica care when private insuranceis
not available or doesn't cover a particular service the child needs. This Group will by jointly established
by HHS and the Department of Labor and, within 18 months, will make areport to the secretaries of
those agencies The secretaries will then submit areport to Congress and make any needed
recommendations for change.

On the issue of incentive pavements, the new law requires the Secretary of HHS, in conjunction with
gate I\VD directors and representatives of children digible for medica support, to develop a
recommendation for adding a medica support enforcement performance factor to the five factors
contained in the new incentive payment system described above. The recommendation isto be
contained in areport to Congress and submitted by October 1, 1999. It is anticipated that Congress
will act on the recommendation and include medica support enforcement as one of the activities which
will generate an incentive payment. This should encourage more state atention to medica support
enforcement.

NATIONAL DIRECTORY OF NEW HIRES

Background: PRWORA authorized the creation of a system of New Hire reporting. Pursuant to this
law, employers are now providing states with basic information about their recently hired employees.
States, in turn, are providing this information to anewly created Nationa Directory of New Hires
("Nationd Directory"). In addition, Sates are providing the Nationa Directory with wage and
unemployment compensation information. This data is maiched againgt the state and nationd case
registries and if thereis ameatch, the state can use the employment-rel ated information to establish and
enforce support obligations. The creation of these data bases has raised some privacy concerns. Key
questionsinclude whét is the purpose of gathering the information? how secure is the data? how long
should information be retained? who should have access to it? and what should happen if it is misused?

The New Legidlation: The new law addresses dl of these issuesin someway. First, it requiresthet in
the next 90 days, the Secretary of HHS must report  to the Committee on Ways and Means of the
House of Representatives and the Committee on Finance of the Senate (hereefter "appropriate
Congressona committees’) the specific purposes for which information in the Nationd Directory isto
be used. If, in the future, the Secretary wishes to expand those purposes, then the appropriate
Congressiona committees must receive 30 days advance notice of the expansion. Section 402(c) of the
CSPIA.

Second, the new law requires both HHS and the Generd Accounting Office (GAO) to report to the
appropriate Congressional committees on data security. The GAO report is due by December 31,
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1998 and must address implementation of al the new data bases created by PRWORA (including the
expanded Federal Parent Locate Service, the Federal Case Registry and the National Directory of
New Hires), discuss the purposes for which the information is maintained and used, and consider
whether there are adequate safeguards to protect the privacy of individuas with respect to whom data
is reported and maintained. Section 405 of the CSPIA. The HHS report is due by July 16, 2001 and
must address the accuracy of the datain the Nationa Directory and the effectiveness of its data
security procedures. Section 402(d) of the CSPIA.

Third, aspecific limit is now provided for how long data can be kept. Effective October 1, 2000, new
hire information and wage and unemployment information received by the Nationd Directory must be
entered within 2 days of receipt from a Sate and deleted 24 months after the date of entry.?® To be
codified a 42 USC Section 653(1)(2)(A). While the new hire information will be available for the full 24
months, unless there is amatch, the wage and unemployment information will only be accessble for 12
months. To be codified at 42 USC Section 653(1)(2)(B).

Fourth, the law now provides a specific adminidrative pendty for officers and employees of the United
States who knowingly and willfully 1) accessinformation in the Nationa Directory without
authorization; 2 ) ingppropriately disclose such information; or 3) misuse the information in the Nationa
Directory. The pendty can include dismissd from employment and a $1,000 fine for each
transgression. To be codified at 42 USC Section 653(1)(2).

ADMINISTRATIVE ENFORCEMENT

Background: PRWORA required states to use "high volume, automated administrative enforcement”
techniquesin intergtate cases. The origind statute did not, however, define the term "high volume
automated adminigirative enforcement”. To addressthis, a definition was added by the Baanced
Budget Act of 1997. That definition required a search of state data bases (e.g. license records,
employment service data, the state New Hire Regigtry) to find any information available in regard to
a parent who owes child support. The amended statute aso specified how arequest for the use of this
technique was to be made and the records each state must keep on the use of this technique.

PRWORA dso required states to implement a system for matching child support cases with data
maintained by financia ingtitutions like banks. The ideawas to have these inditutions provide
information which would help VD agencies locate and saize the assats of delinquent parents. This has
proven somewhat difficult to implement in regard to financid ingtitutions that do business in more than
one date ("multi gate financid inditutions’). Just as multi-state employers wanted to report new hiresto
agngle place, multi gate financid inditutions want to ded with a single entity, not field inquires from

26 The Secretary is alowed to retain data samples for alonger period of timeif they are necessary for
research purposes, however. To be codified at 42 USC Section 653(1)(2)(C).
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hundreds of gtate or local VD offices.

The New Legidlation: The new law deletes the Bdanced Budget Act definition of "high volume
automated enforcement” and more narrowly defines the term weakening the automation requirements.
The term now covers searches of private data bases (financid ingtitutions and other entities) in regard
to assets. Moreover, the specification about how arequest is to be made and what records are to be
kept is deleted. To be codified at 42 USC Section 666(a)(14)(B).

In regard to data matches with financia ingtitutions, the new law alows the Secretary to use the
Federa Parent Locator Service (FPLS) to facilitate reporting by multi state employers. To be codified
at 42 USC Section 652(1). A parallel change is aso madein 42 USC Section 666(a)(17)(A)(1). In
addition, legd protection is provided for financid inditutions which provide information to the FPLS. To
be codified at 42 USC Section 669a(a)

DATA COLLECTION

Background: The law has long required the Secretary of HHS to make an annud report to Congress
which provides basic information and data about the operation of the I'\VD program. 42 USC section
652(a)(10). To make this report, the Secretary must collect information from the states.

The IVD statute also requires the Secretary to collect information about what basic 1VD child support
sarvices are needed and whether they are actudly provided.?” 42 USC Section 669

The New Legidation: The new law diminates the requirement thet the Secretary of HHS 's annuadl
report to Congress include a breakdown of state expenditures by functiond category. That is, there
will no longer be areport on what was spent for providing locate services, paternity establishment,
obtaining orders, enforcement, or distribution of collections. This data has been helpful in assessing Sate
use of child support program resources.

The data the Secretary is required to keep in regard to the actua provision of servicesis aso reduced.
Under the new law, the Secretary will only be required to keep data on 1) the number of 1VD cases
needing to have paternity or a child support order established; and 2) the number of cases actualy
receiving such services?® As reported by the States, this data has been widely regarded as inaccurate

27 These four services are: paternity establishment, locate in order to establish a child support order,
establishment of a support obligation, and locate for purposes of modifying or enforcing a support order. The data
must also be indicate how many of the families needing/receiving the service receive assistance funded by Title VA
and how many do not.

28 Asinthe past, the datawill have to differentiate between cases receiving VA funded assistance and
those not receiving such assistance. However, the former category will now also include families receiving
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because of incong stent data definitions and miscounts.

assistance under Title IVE.
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