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Emergency Response: Civil Liability of Volunteer Health Professionals

Summary

The devastation inflicted on the Gulf region by Hurricanes Katrina and Ritain 2005 and
Hurricanes Gustav and Ike in 2008, in addition to recent disasters in the midwest due to tornadoes
and flooding, triggered mass relief efforts by local, state, and federal government agencies, as
well as private organizations and individuals. As unpaid volunteers have carried out much of the
relief effort, some have questioned whether such volunteers—particularly medical personnel, so-
called “volunteer health professionals’ (VHPs)—will be protected from potential civil liability in
carrying out their duties. This report provides a general overview of the various federa and state
liability protections available to VHPs responding to disasters. This report supersedes RS22255,
Emergency Response: Civil Liability of Volunteer Health Professionals by Kathleen Swendiman
and Nathan Brooks.
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Introduction

In 2008, various communities across Americawere hit hard by natural disasters ranging from the
great floods in lowa to tornadoes in the midwest and Hurricanes Ike and Gustav in the Gulf
region. When volunteers go to these disaster areas as they did when Hurricane Katrina hit
Louisiana and the surrounding states in 2005, questions arise asto the potential civil liability of
those volunteer health professionals (VHPs)—individually licensed medical professionas who
gratuitously provide medical servicesin response to these regions’ clear need for medical skills
and services. The concern is that the potential threat of medical malpractice liability, in particular,
may give pause to these VHPs.

This report discusses the patchwork of federal and state laws that operate to protect volunteers
generally, which can include VHPs, and those laws that trigger liability protection only for
VHPs'—with a focus on some of the midwestern states in addition to the Gulf region. Whether a
VHPis protected from civil liability depends on a number of factors, including under whose
control the VHP operates and whether or not a state of emergency has been declared. The liability
protections discussed in this report generally shield volunteers from civil liability for negligent
conduct, i.e., afailure to take adequate care that resultsin injuries or losses to others. Civil
liability for conduct that is more egregious than mere negligence, such as willful, or grossly
negligent conduct, is not protected, unless otherwise noted. Criminal conduct is also not
protected.

Volunteer Protection Acts

Laws shielding volunteers from liability have been enacted on both the federa and state level; the
statutes discussed in this section apply in non-emergency situations as well as emergency
situations. On the federal level, Congress passed the Volunteer Protection Act (VPA) in 1997.2
This statute provides immunity for ordinary negligence to volunteers (not only medical
volunteers) of non-profit organizations or governmental entities so long as: (1) the volunteer was
acting within the scope of his or her responsibilities; (2) the volunteer was licensed or certified in
the State where the harm occurred, if licensure or certification was required; (3) the harm was not
the result of willful action, grossly negligent behavior, etc.; and (4) the harm was not caused by
the volunteer’s operation of a vehicle.® The act does not prohibit the non-profit or governmental
entity from bringing a civil action against its own volunteers, nor does the act shield from liability
the non-profit or governmental entity for the actions of its volunteers. Furthermore, the VPA
expressly preempts state standards that provide | ess protection than the act.*

1 various commentators have offered suggestions for creating an across the board standard governing VHP liability in
disaster situations. See, e.g., James J. Hodge, Jr., Lance A. Gable, and Stephanie H. Calves, Volunteer Heath
Professionals and Emergencies. Assessing and Transforming the Legal Environment, 3 Biosecurity and Bioterrorism:
Biodefense Strategy, Practice and Science 216 (2005) available at http://www.liebertonline.com/toc/bsp/3/3.

2P.L. 105-19, codified, as amended, at 42 U.S. C. § 14501 et seg. For background, see CRS Report 97-490, Volunteer
Protection Act of 1997, by Henry Cohen.

342 U.S.C. §14503(a).

“1d. at § 14503(d). However, the VPA allows states to enact statutes “declaring the election of such [g] State that this

Act shall not apply to such civil action in the State.” If a state does so, then the VPA would not apply in any action if al
parties to the action are citizens of the state. Seeid. at § 14502. Thus far, only New Hampshire has done so.
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All fifty states and the District of Columbia have enacted their own volunteer protection statutes
that provide varying degrees of liability protection.’ These state statutes are not pre-empted by
federal law so long as they provide greater liability protections. Mississippi, for instance, provides
broad civil liability protection to any volunteer who qualifies under the statute by providing
services or goods to a volunteer agency, unless the injury complained of was the result of (a)
conduct that was intentional, grossly negligent, etc., or (b) the operation of a motor vehicle.®
Texas also provides immunity to volunteers of a charitable organization for any act or omission
resulting in death, damage, or injury if the volunteer was acting in the course and scope of the
volunteer’s duties or functions.”

Many states, in addition to having V PA-type laws, have enacted statutory provisions geared
specifically toward volunteer health professionals (VHPS). These statutes are like VPAs in that
they provide immunity from civil liability and are not dependent on, or triggered by, an
emergency situation. As discussed above, Texas has statutory provisions that provide immunity to
ordinary volunteers of charitable organizations, but it also has an additional statutory provision
that shields from civil liability a VHP who serves as a direct service volunteer of a charitable
organization.? Another example is Oklahoma's Volunteer Medical Professional Services
Immunity Act,® which protects Oklahoma-licensed VHPs from civil liability, when among other
things, such VHPs receive no compensation and the patient signs a consent form. Mississippi
similarly protects Mississippi-licensed medical personnel and extends this liability protection to
other medical personnel who receive special volunteer licenses to practice in the state.™® Likewise,
Alabama provides civil liability protectionsto VHPs who gratuitously provide limited medical
services as part of an “established free medical clinic.” Under Alabama’s statute, VHPs can be
licensed in any state to receive protection.™* By contrast, Louisiana’s statute that similarly protects
licensed VHPs operating as part of nonprofit medical clinics provides no reference as to whether
such protection is limited only to those VHPs licensed in Louisiana or whether it includes out-of -
state medical licensees.?

Good Samaritan Statutes

In addition to VPAS, every state and the District of Columbia has enacted its own “Good
Samaritan” statute, which protects from civil liability individuals who gratuitously provide
emergency assistance.” Generally, Good Samaritan statutes lower the applicable standard of care
owed by the person providing assistance.™* These statutes were first enacted to protect the doctor,
who, athough under no duty to help, provides emergency assistance to another but failsto adhere

5 Sharon Hoffman, Responders Responsibility: Liability and Immunity in Public Health Emergencies, 96 Geo. L.J.
1913, 1944 (2008).

® Miss. Code. Ann. § 95-9-1 (2008).

" Tex. Civ. Prac. & Rem. § 84.004(a) (2007).

81d. at § 84.004(c).

9 Okla Stat. tit. 76, § 32 (2008).

19 Miss. Code. Ann. § 73-25-38(1), (3).

1 Ala. Code. § 6-5-663 (2008).

2 a Rev. Stat. § 9:2799.5(1), (3) (2008).

1% Stewart R. Reuter, Physicians as Good Samaritans, 20 J. Legal Med. 157 (1999).
1d. at 158.
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to the otherwise applicable standard of care when doing so. “Emergency” in this context refers to
medical emergencies. Many Good Samaritan statutes require that the volunteer or rescuer, in
order to be eligible for immunity, act in good faith and must not have received or expected any
compensation for his or her efforts.’® Not all Good Samaritan statutes are the same, as some
protect a narrow class of individuas such as physicians and other medically licensed personnel,
while others protect a broader class of persons such as the casua bystander who renders
emergency assistance.'® Another example of how Good Samaritan statues vary is that some limit
protection to care provided at the scene of an “accident,” whereas others apply to an
“emergency” ; some apply to both accidents and emergencies.'’

[llinois, Alabama, and Louisiana, for instance, have Good Samaritan laws that offer broad but
varying degrees of coverage to medically related personnel. Illinois' Good Samaritan law protects
physicians licensed in any American state or territory who provide emergency care, so long as the
resulting harm was not caused by willful or wanton conduct.’® Again, however, the term
“emergency” is used in the medical context, and courts are | eft to determine on a case-by-case
basis what constitutes an emergency that triggers the act’s protections.™ Alabama’s Good
Samaritan statute protects medical personnel who gratuitously and in good faith provide
emergency care “at the scene of an accident, casualty, or disaster” from all civil liability.
Louisiana's Good Samaritan statute provides liability protection to medical personnel licensed in
L ouisianawho provide medical services “at the scene of an emergency.”?* Medica personnel
licensed to practice in another state, however, do not enjoy protection under Louisiana's Good
Samaritan statute, but they cannot be prosecuted for practicing without alicense when they offer
gratuitous assistance in an emergency situation.” In contrast, lowa's Good Samaritan statute
protects from liability al individuals, not just medical personnel, who render emergency care or
assistance “at the place of emergency or accident or whilethe [injured] personisin transit” unless
their acts or omissions constitute reckless or willful and wanton misconduct.”®

Debate exists as to how far Good Samaritan laws should extend in terms of who is covered and
for what kind of actions. In California, for example, there has been much controversy surrounding
the California Supreme Court decision in Van Horn v. Watson,?* which held that the state statute
only shields rescuers from liability if they provide medical care in an emergency situation. The
Van Horn case stems from a 2003 car accident in the Los Angeles area where the passenger-
defendant pulled the plaintiff out of what she thought was a smoldering car at risk of exploding.”
The plaintiff was |eft a paraplegic and sued Torti, one of the defendants, for negligence. Torti
sought immunity under California's general Good Samaritan provision.® The district court of

1% Carl V. Nowlin, Don't Just Sand There: Help Me!, 30 Wm. Mitchell L. Rev. 1001, 1007 (2004).
181d. at 1008.

d.

18 745 111. Comp. Stat. 49/25 (2008).

% See Rivera v. Arana, 322 111, App. 3d 641, 651 (2001).

2 Ala Code. § 6-5-332.

2 La Rev. Stat. Ann. § 37:1731(A).

2d. at § 37:1731(B).

# |owa Code § 613.17 (2008).

2 45 Cal. 4™ 322 (2008).

% Jim Sanders, “Legislature seeks to aid good Samaritans; Bills would expand liability protection for rescue efforts,”
Sacramento Bee, Jan. 14, 2009, at Al.

% Cal. Hedlth & Safety Code § 1799.102. (2008) (“No person who in good faith, and not for compensation, renders
(continued...)
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appeals ruled and the California Supreme Court affirmed that the civil liability protections did not
apply to Torti because she was not providing emergency medical care to the plaintiff. Since the
ruling in December 2008, Californialawmakers have introduced two bills that would offer greater
legal protections to Good Samaritans by shielding from civil liability those who render
“emergency medical or nonmedical care at the scene of an emergency.”?’

Emergency Powers and Public Health Emergency
Statutes

Except insofar as they waive it, the federal and state governments enjoy sovereign immunity from
suit.® The federal government has waived thisimmunity with the passage of the Federal Tort
Claims Act® and some state governments have similar statutory provisions.*® Such acts generally
immuni ze government employees from tort liability for torts committed within their scope of
employment, and instead allow the government to be held liable in accordance with the law of the
state where atort occurred. Thus, apart from the genera VPAs and Good Samaritan statutes, one
additional way to shield VHPs from individual civil liability during an emergency isto declare
them non-paid employees of the federal government or a state government for liability

purposes.® This can be done for particular volunteersin all situations or only when ageneral state
of emergency or public health emergency has been declared.®

Emergencies can be declared at both federal and state levels by the President of the United States,
a state governor, and sometimes by other local authorities.®® Every state has a regime for
declaring a general emergency or disaster, and such a declaration can explicitly trigger liability

(...continued)

emergency care at the scene of an emergency shall be liable for any civil damages resulting from any act or
omission.”).
27 A.B. 90 and S. 39 (Cal. 2009).

2 Federal sovereign immunity tracesits roots to the English common law doctrine that the state can do no wrong. State
sovereign immunity appears to derive from the same source, and the Supreme Court has held that the states did not lose
this essential power upon ratification of the federal Constitution. Alden v. Maine, 527 U.S. 706 (1999).

2 28 U.S.C. §8 1346(b), 2671-80. See CRS Report 95-717, Federal Tort Claims Act, by Henry Cohen and Vanessa K.
Burrows.

%0 See, eg., Fla Stat. § 768.28 (2008); Tex. Civil Prac. and Remedies Code Ann. § 101.025 (2008); La. Rev. Stat. Ann.
§ 13:5108.1 (2008).

3 The Pandemic and All-Hazards Preparedness Act provides an example of such tort liability protections. Under 42
U.S.C. § 300hh-11(d)(1), the Secretary of the HHS may appoint volunteer health professionals as intermittent
personnd of the National Disaster Medical System (NDMS), which provides medical services when a disaster
overwhelms local emergency services. NDMS volunteers benefit from the same immunity from civil liability asthe
employees of the Public Health Service. The Secretary may also accept the assistance of the VHPs as temporary
volunteers under 42 U.S.C. § 217b. Under applicable regulations, such volunteers may receive legal protections
including protection from civil liability claims under the FTCA. Seeeg., 45 C.F.R. §57.5; see
http://www.hhs.gov/aspr/opeo/ndmg/join/index.html.

%2 See also CRS Report RS20984, Public Health Service Act Provisions Providing Immunity from Medical Malpractice
Liability, by Henry Cohen; CRS Report 97-579, Making Private Entities and Individuals Immune from Tort Liability by
Declaring Them Federal Employees, by Henry Cohen.

33 See Sharona Hoffman, Responders’ Responsibility: Liability and Immunity in Public Health Emergencies, 96 Geo.
L.J. 1913, 1921 (2008).
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protections or allow the governor to do s0.* Kansas' emergency management statute, for
example, shields state government employees, agents, and volunteer workers from civil liability
for any death or injury to persons or damage to property as aresult of any activity performed
during the declared emergency, except where there iswillful misconduct, bad faith, or gross
negligence.® In such an emergency situation, Kansas provisions also deem any member of a
regional medical emergency response team to be a state employee for liability purposes.®
Alabama’s statutory provisions protects a broad group of * emergency management workers,” as
the definition of the term includes employees, volunteers, or entities of other states performing
emergency management services during a declared emergency.®” By contrast, Mississippi’s
emergency management statute provides civil liability protection only to state government
employees and agents during a declared emergency.®

In addition to general emergency procedures, some states have regimes for public health
emergencies, which, like general emergency management statutes, provide varying degrees of
coverage.®® The declaration of a public health emergency triggers specia protections for medical
personnel, which often includes liability protection for VHPs.* Florida's health emergency
statute, for example, extends the liability protections that state employees enjoy to all volunteers
who respond to a public health emergency declaration.** Louisiana’s health emergency statute
declares that “during a state of public health emergency, any health care providers (licensed in-
state) shall not be civilly liable for causing the death of, or injury to, any person, or damage to any
property except in the event of gross negligence or willful misconduct.”*

Even where emergency or public health emergency statutes do not explicitly grant liability
protections to VHPs, these statutes generally allow governors to impose such protections for
volunteers where appropriate. In 2005, for example, Louisiana Governor Kathleen Blanco,
pursuant to her public health emergency powers, issued an executive order temporarily

34 For adiscussion of the federal government’s public health emergency preparedness, see CRS Report RL33579, The
Public Health and Medical Response to Disasters. Federal Authority and Funding, by Sarah A. Lister; For adiscussion
of state public health emergency preparedness, see James G. Hodge and Evan D. Anderson, Principles and Practice of
Legal Triage During Public Health Emergencies, 64 N.Y.U. Ann. Surv. Am. L. 649 (2008), available at
http://www1.law.nyu.edu/pubs/annual survey/issues/documents/64 NYU_ASAL_249 2008.pdf.

% Kan. Stat. Ann. §48-915 (2008).
% 1d. at § 48-915(c).

% Ala Code. § 31-9-16(d).

% Miss. Code. Ann. § 33-15-21(a).

% For example, Florida has statutory provisions that address both emergency management (Fla. Stat. §§ 252.31 et seq)
and public health emergencies (Fla. Stat. 88 381.00315). On afederal level, the Secretary of the Department of Health
and Human Services can aso declare a public health emergency pursuant to the Public Health Service Act.

“ The terrorist attacks of September 11, 2001, and the subsequent anthrax scare, spurred states to draft legislation to
facilitate widespread health emergencies. At the request of the Centers for Disease Control and Prevention, Professor
Lawrence Gostin spearheaded the effort to draft the Model State Emergency Health Powers Act (MSEHPA). Under the
Model Act, VHPs“shall not be liable for any civil damages as aresult of medical care or treatment related to the
response to the public health emergency.” For additional information about the MSEHPA, see James G. Hodge, Jr., and
Lawrence O. Gostin, The Moddl Sate Emergency Health Powers Act, January 2002, available at
http://www.publicheal thl aw.net/M SEHPA/Center%20M SEHPA%20Commentary.pdf.

“ Fla. Stat. § 38.00315(2); 768.28(9)(a).
“2|La Rev. Stat. Ann. § 29:771(c).
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suspending al licensure requirements for medical volunteers (so long asthey are licensed in other
states) and declaring such volunteers to be state employees shielded from civil liability.*

Emergency Mutual Aid Agreements

Emergency mutual aid agreements may be instituted among political subdivisions and Indian
tribal nations within a state, out-of-state with neighboring political subdivisions, or internationally
with Canadian provinces. Approved by Congressin 1996, the Emergency Management
Assistance Compact (EMAC),* which has been codified into state statutes, provides a
prearranged structure for a state to request aid from other states when affected by disaster. Since
1996, all fifty states have agreed to the terms of EMAC, as have the District of Columbia, Puerto
Rico, the U.S. Virgin Islands, and Guam. In addition to EMAC, states have entered into other
interstate mutual aid agreements.*

EMAC addresses concerns regarding liability protection and represents an attempt by its
signatories to remove legal obstacles that can impede the flow of aid from bordering statesin
times of emergency. Under EMAC, a person from one state who renders assistance in another and
who holds alicense, certificate, or other permit for the practice of professional, mechanical, or
other skillsis considered to be licensed, certified, or permitted to exercise those dutiesin the
requesting state, subject to limitations or conditions set by the governor of the requesting state.*®
Notwithstanding the recognition of out-of-state licenses, reciprocity is not automatically extended
to VHPs who do not provide services pursuant to an EMAC request for assistance. Unless
authorities can verify an individual’s claims, they may be reluctant to accept the individual's
professional services, particularly where VHPs arrive “ spontaneously.”

Verifying whether aVHP s properly licensed during atime of emergency can become
problematic. Following the terrorist attacks in 2001, Congress authorized creation of the
Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-VHP)
so that emergency managers and others could have the ability to quickly identify and facilitate the
use of VHPsin local, State, and Federal emergency responses.”® The ESAR-VHP program, which

“3 State of Louisiana Executive Department, Executive Order No. KBB 2005-33 (September 12, 2005). It isimportant
to note that licensure of medical professionalsis a state matter and that there isno national licensing system. In 2006,
Louisiana codified § 29:735.1 that provides immunity to volunteer medical health professionals: “ During a declared
state of emergency anywhere in the State, any health care provider who in good faith voluntarily renders emergency
care or first aid to assist persons as aresult of emergency whether the aid is rendered in the area subject to the
declaration of emergency or elsewhere shall not be civilly liable for causing death, injury to, or any person or damage
to any property except in the event of gross negligence or willful misconduct.”

4 p.L.104-321, 110 Stat. 3877. EMAC isintended to encourage mutual assistance in “any emergency or disaster that is
duly declared by the governor of the affected state(s),” including “natural disaster, technological hazard, man-made
disaster, civil emergency aspects of resources shortages, community disorders, or enemy attack.” EMAC, Art. |. See
also CRS Report RL 34585, The Emergency Management Assistance Compact (EMAC): An Overview, by Bruce R.
Lindsay.

* For example, several states belong to or authorize forest fire compacts, including Montana, New Y ork, and
Wyoming. Other states, like New Jersey and New Y ork, have mutual aid statutes that provide for mutual aid during an
enemy attack in order to protect bridges, tunnels, and other major infrastructure components.

®EMAC, Art. V.

47 public Health Security and Bioterrorism Preparedness and Response Act § 107, 42 U.S.C. § 247d-7b.

“Integration of Medical Reserve Corp and the Emergency System for Advanced Registration of Volunteer Health
Professionals available at http://www.medicalreservecorps.gov/File/ESAR_VHP/ESAR-

(continued...)
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is based in the Office of the Assistant Secretary for Preparedness and Response in the Department
of Health and Human Services (HHS), assists state and loca authorities by developing
standardized state-based programs for registering and verifying the credentials of VHP in advance
of disasters or emergencies.” As of August 8, 2008, 40 states and territories had operational
ESAR-VHP systems and it was expected that all fifty states would have operational systems by
the end of 2008.%° It also appears that there is movement toward integrating the Medical Reserve
Corp, V\grfich is housed under the Office of the U.S. Surgeon General, and the ESAR-VHP

system.

EMAC aso provides that when officers or employees of one state render aid in another, they are
treated as agents of the requesting state for tort and immunity purposes.® Neither the officers or
employees of the state providing assistance, nor that state itself, would face liability for acts or
omissions committed in good faith while rendering aid (including providing supplies and related
equipment). While EMAC clearly offersliability protections of which VHPs could avail
themselves, these protections may be limited in that they appear to apply only to state officers and
employees. However, by entering into agreements with VHPs to extend empl oyee status, home
states can extend EMAC liability protection to VHPs.

(...continued)

VHPM RClntegrationFactSheet.pdf. As EMAC applies to other non-medically licensed professionals, States may
include non-health professional volunteersin their registries. Seeid.

9 The ESAR-VHP program was initially based in the Health Resources and Services Administration Office upon its
creation in 2002. However, Congress moved the program in 2006 when it created the Office of the Assistant Secretary
for Preparedness and Response in HHS with the passage of the Pandemic and All-Hazards Preparedness Act, P.L. 109-
417.

%0 Emergency System for Advanced Registration of Volunteer Health Professional's Presentation, MRC Region V
Conference by Steve Tise, available at

http://www.medical reservecorps.gov/filelMRC_Resources/RegionV/Regiona_Conference_Aug_2008/ESAR-
VHP_Tise.pdf.

51 See Integration, supra note 48. The Medical Reserve Corp (MRC) is anational network of community based
volunteer unitsthat assists existing local agencies with public health activities throughout the year, and with
preparedness and response activities in times of need.

52 EMAC, Art. VI.

Congressional Research Service 7



Emergency Response: Civil Liability of Volunteer Health Professionals

Author Contact Information

Vivian S. Chu
Legidative Attorney
vchu@ucrs.loc.gov, 7-4576

Acknowledgments
Thisreport was initially written by legislative attorneys Kathleen Swendiman and Nathan Brooks.

Congressional Research Service 8



