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Foreword

The Center for Governmental Studies (CGS) has spent more than a year studying
the strengths and weaknesses of campaign finance laws and practicesin New Y ork City.
The ensuing report draws on a detailed textud analysis of New Y ork City law; New York
State law; interviews with candidates, government administrators and politica experts;
relevant literature; experience from other jurisdictions; and court decisons.

ThisNew Y ork City report is the fourth in the series of CGS reports examining
loca government public financing programs. Earlier reports focused on public financing
programsin Los Angedes, San Francisco and Suffolk County (NY). Forthcoming reports
in the series will examine public financing programsin locad government jurisdictions
such as Tucson (AZ), Long Beach (CA), Oakland (CA) and Boulder (CO), aswell as
public financing programs in the sates of Maine, Massachusetts, Vermont, Arizona,
Hawaii, Minnesota, Wisconsin and others.

CGS research on state and local campaign financing issues dates to 1983. Itsfirgt
report, The New Gold Rush: Financing California’s Legidlative Campaigns (1985),
examined campaign financing problems in the Cdifornia State Legidature and offered
two model laws to remedy them. The 353-page report served as the model for
Cdifornia s statewide Proposition 68 in the June 1988 dection and New York City’s
1988 campaign finance law. CGS published an Update to the New Gold Rush in 1987.
Thethird CGS report, Money and Politics in the Golden Sate: Financing California’s
Local Elections (1989), focused on campaign financing in seventeen Cdifornia cities and
counties.

These reports provided the foundetion for the 1990 Los Angeles City campaign
finance ordinance, analyzed more than a decade later in the 2001 CGS report, Eleven
Years of Reform: Many Successes—More to be Done, Campaign Financing in the City of
Los Angeles. The CGS March 2002 report, On the Brink of Clean: Launching San
Francisco’s New Campaign Finance Reforms, and its most recent report, Dead on
Arrival? Breathing Life Into Suffolk County’ s New Campaign Finance Reforms have
dimulated reform debates in both jurisdictions. Locd campaign finance laws throughout
the nation have been based on CGS work, including the laws of Los Angeles County,
Long Beach, Oakland, San Francisco and Miami-Dade County, Florida.

CGS wishesto thank its Project Director, Paul Ryan, who prepared this report,
and its entire staff. CGS Chief Executive Officer Tracy Westen and President Bob Stern
supervised the study and provided vauable editing suggestions. Consultant Carmen
Williams assisted in legd research. The New Y ork City Campaign Finance Board and its
gaff provided vauable information for the preparation of thisreport. Richard Briffault,
Vice-Dean of Columbia Law School, provided insghtful comments on early drafts of the
report. CGS especidly thanks Carnegie Corporation of New Y ork for funding this study.
The views in the study do not necessarily reflect the opinions of Carnegie Corporation,
and it takes no responsibility for any of the statements or views in the report.

Vi



Executive Summary

New Y ork City’s public campaign financing law, enacted in 1988 by a combined
city council-approved loca law and a voter-approved charter amendment, servesasa
model for the United States. By contrast, New Y ork State' s election and campaign
finance law ranks among the nation’ sworst. Unfortunately, New Y ork City’s campaign
finance laws only gpply to candidates who voluntarily agree to comply with them; those
who do not are governed by New York State's law.

New York City provides candidates who voluntarily comply with a detailed
regime of campaign fundraising and spending restrictions with $4 in public funds for
evary $1 in private contributions of $250 or less made by New Y ork City residents. This
$4-to-$1 match has enabled candidates lacking access to wedthy campaign contributors
to wage competitive campaigns, increased the importance of smal campaign
contributions from city residents, encouraged nearly al of the city’s serious candidates to
agree to limits on fundraising and spending and dramaticaly improved campaign finance
disclosure.

New York City’s campaign finance program, combined with the city’ s term limits
law, encouraged arecord number of candidates to run for office in 2001, noticeably
increasing the racid and gender diversity of New York City’s elected leaders. New York
City’s nationdly recognized public financing program has cogt city residents only $0.57
per year over the program’s 14 year history.

New Y ork City candidates who do not voluntarily abide by New York City's
laws, however, are subject only to the much wesker New Y ork State law. They may
accept contributions up to $200,000 in a citywide office race, compared to the city’s
$4,500 limit. New York state law aso alows large independent expenditures to go
unreported. New Y ork state ballot access laws force the late distribution of public funds
to city candidates. Ambiguous tate “home rule’ laws discourage New Y ork City from
applying its campaign finance lawsto al candidates

Based on legd andyses and interviews with candidates, government
adminigtrators and political experts, CGS proposes a series of reformsto city and state
law to make New Y ork City’s public financing program operate more effectively. The
core CGS recommendation isto urge New Y ork City to extend its contribution limits and
disclosure lawsto dl candidates, regardless of a candidate’' s willingness to participate in
the public financing program. CGS aso recommends that both the city and state of New
Y ork adopt strong independent expenditure disclosure laws. Only if independent
expenditures are disclosed can New Y ork City provide assistance to candidates opposed
by large independent expenditures. CGS recommendsthat New Y ork City lift its
spending limits for candidates facing large independent expenditures and provide them
with additiond public financing as well.

Other recommendations include increasing the additiond public funds received
by candidates facing high-spending opponents; imposing time limits on when candidates
may fundraise; distributing public funds to candidates earlier; amplifying and adjusting
spending limits; and reducing the city’ s contribution limits.



I. Introduction

New York City’s public campaign financing program, enacted in 1988, provides
candidates, who voluntarily agree to contribution and spending limits and meet other
requirements, with public dollars to match private contributions raised by candidates.
The number of candidates participating in the city’s program and the amounts of public
funds distributed to them have grown throughout the last fourteen years.

New York City’s 2001 election provided the most significant administrative
chdlenges ever to the city’s Campaign Finance Board. In 1998, the city council
quadrupled the matching funds rate to $4 in public funds for every $1 in private funds
raised, up to pecified limits. This public matching funds increase coincided with the
cty’sterm limits law, inspiring the largest number of candidates to run for public office
in the public financing program’s higtory. In 2001, 355 candidates appeared on the city
balot, up from aformer high of 239 candidates in 1991.

Compounding the adminigrative difficulties created by the sheer number of
candidates were the tragic events of September 11, coincidentaly the scheduled date of
New York City’s primary election. The dection was abruptly hated by the terrorist
attacks on the World Trade Center. The Campaign Finance Board's office is located just
three blocks away from the World Trade Center. The events of September 11 forced both
the rescheduling of the primary dection and the temporary relocation of the Campaign
Finance Board's office.

The New Y ork City Campaign Finance Board and staff responded to the crisisin
exceptiond fashion. Despite losing access to office space, equipment and on-Site
records, the Campaign Finance Board effectively administered the public financing
program for the reschedued primary election on September 25, the October 11 runoff
primary eection and the November 6 genera eection. The Campaign Finance Board
received the internationa Council on Governmenta Ethics Laws (COGEL) Specid
Recognition Award for “extraordinary service rendered by the board and staff . . . during
the tragic events surrounding the 2001 primary dection.”*

Notwithstanding the events of September 11, New Y ork City’s public financing
program combined with its firgt term limits made the 2001 e ections the most competitive
inthecity’shigory. For thisreason, 2001 is an excdlent opportunity to examine the
city’s public financing program both to determine its strengths and wesknesses and to
suggest improvements for future dections.

While New York City’s public financing program involves some of the best
provisonsin the United States, they are undermined by unnecessary exemptions,
undisclosed independent spending, wedlthy candidate spending and excessive deference
to Sate law.

New Y ork City’s contribution limits, for example, only gpply to candidates who
voluntarily participate in the city’s public financing program. Candidates who choose not
to participate in the public financing program, as well as al non-candidate political
committees, are regulated only under sate law, which is among the weekest in the United
Staes. The stat€' s contribution limits are among the highest in the country, its disclosure



requirements for independent expenditure activity are virtudly nonexistent and New
Y ork State Board of Elections enforcement of law violationsis notorioudy lax.

Loopholesin New York State'sand New Y ork City’s campaign finance laws
threaten the integrity of the city’s public financing program. New Y ork City has
interpreted state law conservatively, ingging that sate law prohibits the city from
applying its campaign finance laws—including contribution limits and disclosure
requirements—to al city office candidates. Insteed, the city appliesits laws only to
candidates who voluntarily agree to participate in its public financing program.
Consequently, candidates who choose not to participate in the public financing program
must comply only with the at€ s ridiculoudy high contribution limits and lax disclosure
requirements. CGS bdievesthat New Y ork City has the authority to extend, and should
extend, its contribution limits and disclosure requirements to al candidates for city office.
Candidates who voluntarily comply with spending limits should be digible for public
financing, asin other cities.

Evidence gathered in preparation of this report reveas sgnificant independent
expenditure activity in New York City elections. Y et weak independent expenditure
disclosure laws at the sate and local level make it impossible to measure how much
money is being spent to affect city dections by labor unions and other organizations
independently of candidate campaigns. Candidates bound by spending limits but
opposed by large independent expenditures are a a Sgnificant disadvantage. New Y ork
City should amend its laws to release such candidates from spending limits and provide
these candidates with additiona public funding.

New York City’s 2001 mayora race was one of the highest profile racesin the
United States. The Demaocratic Party primary race was hotly contested between four
highly qudified frontrunners, dl of whom participated in the public financing program.
Mark Green, the Democrétic Party primary runoff winner, faced Republican nominee
Michadl Bloomberg in the generd dection. Bloomberg, a billionaire businessman with
no prior eective office experience, rgected public financing and spending limits and
spent more than $73 million of his persond fortune to defeat Green—outspending Green
by morethan 4-to-1. New Y ork City should increase the amount of public funding
available to candidates who face high-spending and often persondly wealthy opponents.

This report thoroughly explores the shortcomings of New Y ork City’s public
financing program, dong with its many srengths. The report begins with abrief history
of campaign finance reform in New Y ork City, followed by a summary of the city’s
campaign finance law. The remainder of the report is dedicated to specific
recommendations for addressing identified weaknesses.



II. New York City Campaign Finance Law

A. History of Reform

New York City isthe most populousin the United States. Itstota population of
8,008,278 includes 6,068,069 residents of voting age® and just over 4 million registered
voters.®> New York City aso has the largest municipa government in the nation. Voters
elect 51 city council members, 5 borough presidents, a comptroller, a public advocate and
amayor in partisan eections held once every four yearsin an odd-numbered year. Party
primary dections are held in September of an ection year, followed by a November
generd eection.

Unlike most city governments, which exist within asingle larger county, New
Y ork City comprises five separate but smaler counties—the borders of which coincide
with those of New Y ork City’sfive boroughs* The five counties that make up New
Y ork City have no separate county governments.®> New York City residents live only
under city, state and federal governments.

Asof April 2001, eight political parties qudified for the ballot in New York City.®
The Democratic and Republican parties hold primary eections, while the Six minor
parties frequently do not. Voter registration in New Y ork City favors Democrats five-to-
one over Republicans.” As aresult, the most intense competition takes place in the
Democratic primary dection. Winning the Democratic nomination is tantamount to
winning officein most districts® All eight parties typically nominate candidates in the
generd dection, with the mgor party candidates frequently receiving cross-nomingions
by one or more minor party. The state of New Y ork is one of very few gatesto alow
such cross-nomination balot fuson, and the only state in which such fuson isused
extensvly.®

State law entirely governed New Y ork City elections prior to 1988, when the city
adopted itsown laws. The gate's campaign finance laws are among the least restrictive
in the United States. The mgor state provisions were adopted in 1974, during aflood of
post-Watergate political reform activity that occurred throughout the country. The Sate
campaign finance law, which includes contribution limits and disclosure provisons, is
riddied with loopholes that alow near unregulated flows of money into the eectord
Pprocess.

New Y ork City activigts had for years advocated campaign finance reform. The
city’s 1988 adoption of public financing, lower contribution limits and Stricter disclosure
requirements, however, was spurred by a corruption scanda with no direct relationship to
campaign finance. In 1986, the U.S. Attorney for the Southern Didtrict of New Y ork
launched an investigetion into the operations of the city’s Parking Violations Bureau,
reveding alucrative scheme of bribesto asmal group of city officids made in exchange
for an exclusive city contract. At the center of the scanda was Queens borough president
and Democratic party leader Donald Manes—aclose palitica dly of Mayor Koch.
Shortly after the scandd broke, Manes committed suicide. Severd of his cohorts were
tried, corvicted and sentenced to prison for their participation in the bribery scheme®®



In the scandd’ s aftermath, then-Governor Mario Cuomo created the New Y ork
State Commission on Government Integrity (the Feerick Commission) to examine Sate
ethics and campaign finance laws. Cuomo and Mayor Koch jointly created a New Y ork
City equivdent, the State- City Commission on Integrity in Government (the Sovern
Commission). These commissionsissued reports caling on the state and the city to
overhaul campaign finance and ethics laws and establish public financing programs &t the
date and locd levels. The Sate legidature failed to act, forcing campaign finance
reforlrlners in New York City to desgn their own system that would co-exist with Sate
law.

With lessthan two years remaining in their terms, the mayor and many
Democratic council members were anxious to distance themsdves from the scanda s that
had dominated newspaper headlines for two years. Although the scandds were unrelated
to campaign finance, incumbents saw campaign finance reform as the mogt visible means
of demondtrating their commitment to good government. Compounding the pressure on
elected officials was the fact that a Charter Revison Commission was prepared to place a
proposd for public financing on the 1988 ballot for voter gpproval. With voters expected
to approve the public financing charter amendment, the mayor and council chose to take
credit for campaign finance reform they would be forced to live with in any event.

Koch submitted a draft public financing bill to the city council latein 1987. The
city council adopted the New Y ork City Campaign Finance Act in February 1988 by a
vote of 24 t0 9. Mayor Koch signed the public financing act into law later that month.*2
Koch referred to the public financing law as “the most fundamentd reform of the
political process ever enacted by the city.”*® The public financing program was further
strengthened in November of 1988, when the voters approved the Charter Revison
Commission’s charter amendments related to the public financing program by a 79%
majority. The charter amendments established the Campaign Finance Board as a charter
agency—which added a significant degree of security to the board’ s continued existence
and independence **

All aspects of New Y ork City's public matching funds program are administered
by the New Y ork City Campaign Finance Board. Mechanical aspects of city elections
are administered by the city’s Board of Elections™®

B. Current Law

The New Y ork Campaign Finance Act, combined with the 1988 charter
amendments, mandated the crestion of a city Campaign Finance Board to administer a
voluntary matching funds program and a comprehensive regime of campaign finance
regulations not existing under sate law. Because city officids have incorrectly
interpreted state law as prohibiting loca governments from enacting mandatory campaign
finance regulations, including contribution limits that bind al candidates for loca office,
they have only gpplied the locd Campaign Finance Act to candidates who voluntarily
agree to participate in the matching funds program.

New Y ork City’s voluntary public financing program participants must agree to
spending limits, lower contribution limits and more stringent disclosure requirements



than non-participants. By contrast, most other jurisdictions with voluntary public
financing programs require al candidates to abide by the same contribution limits and
disclosure regulations whether or not they accept public financing. The sections that
follow describe New Y ork City laws that bind voluntary program participants, aswell as
New Y ork State contribution limits and disclosure requirements that cover non
participating candidates.

1. Matching Funds Program

a. Offices Covered

Public campaign financing is avallable to candidates for the city offices of mayor,
public advocate, comptroller, borough president and city council.*® Public financing is
not available to candidates running for didrict attorney in each of the five boroughs.

b. Funding the Program

The Campaign Finance Act created the New Y ork City campaign finance fund as
the financid instrument for digtribution of matching funds to program participants. The
act requires the Campaign Finance Board to submit an estimated budget to the mayor for
induson in the city’ s executive budget. Two city charter provisons sgnificantly
strengthen the appropriations mechanism of the Campaign Finance Act. Firdt, the charter
requires that the mayor include the Campaign Finance Board' s budget estimate in the
executive budget without revision.!” This provision was the result of a charter
amendment adopted by city votersin 1998. Prior to adoption of the amendment, the
mayor could, and frequently did, reduce the board’ s estimated budget before submitting
his executive budget to the city council .8

Second, a charter amendment gpproved by voters shortly after the city council’s
passage of the Campaign Finance Act in 1988 gives the Campaign Finance Board
authority to draw program funding directly from the city’s generd fund if the mayor and
council have failed to gppropriate a sufficient amount to fulfill candidates matching
fundsdams®® Thisgenera fund “draw down” provision is unique to New York City
and is consdered alagt-resort funding mechanism. The draw down provision has never
been utilized.

c. Ballot Qualification

To recaive public financing, a candidate must firgt qudify to have his or her name
onthebalot?® A candidate must aso be opposed by a candidate who qudifies for the
ballot in order to receive public funds.?:

d. Written Certification

Candidates wishing to participate in the public financing program must file with
the Campaign Finance Board a written certification of the candidate’' s agreement to
comply with the rules and regulations of the public financing program no later than the
first day of Junein the year of aregular election, or the seventh day after the
proclamation of a specia election.*

A participating candidate must dso agree that if he or she is a candidate for such
officein any other dection held in the same cadendar year (e.g., runoff-primary dection
or generd dection), he or she will be bound in each such other eection by the rulesand



requirements of the public financing program.?®> Candidates who are contested in a
primary election and do not file this written certification are not digible for public funds
for any election to that office in the same cdendar year (e.g., runoff-primary election or
generd dection) other than aspecia dection to fill avacancy.?* New York City’s
system differsin this respect from the federd presdentia public financing system, where
a candidate can regject public financing for primary eections but opt into the public
financing program for the generd dection. (George W. Bush accepted public financing
in the 2000 genera €ection, but not in the primary.)

e. Campaign Finance Disclosure

A participating candidate must disclose campaign finance activity in detailed
periodic statements filed with the Campaign Finance Board. Candidates who choose not
to participate must submit less detailed disclosure statements to the city’ s Board of
Elections. In addition to the campaign finance information mandated by the Sate, the
Campaign Finance Board requires participating candidates to disclose the occupation and
employer of each campaign contributor and “intermediary” —meaning an individua or an
organization that collects and ddivers contributions from another person to a candidate’' s
committee®® Campaign finance information disclosed to the Campaign Finance Board is
available to the public on the board’s Web site.

This disclosure of campaign finance activity by intermediariesis intended to shed
light on the practice of “bundling,” where asingle individua or organization collectsa
large number of contributions within the contribution limits and delivers those
contributions in one bundle to a candidate.

f. Public Matching Funds

Program participants who meet dl qudifying requirements are digible for $4 in
public matching funds for every $1 in private contributions received from residents of the
city, up to $1,000 in public funds per contributor in the case of aregular eection, or up to
$500 per contributor in the case of a gpecia eection. Public funds may not exceed 55%
of the gpplicable spending limit, except in the event that the candidate qudifies for
additional public financing and the dimination of the spending limit because of a high-
spending opponent.?®

In the event of arunoff primary eection or an dection held pursuant to court
order, a participating candidate receives public funds in the amount of $0.25 for each
dollar of public funds received by the candidate for the preceding election.?’

g. Fundraising Threshold

To qudify for public matching funds, a participating candidate must rase a
specified sum of money in matchable contributions?® A matchable contribution isa
contribution to a candidate made by an individua resident of the city (as opposed to a
political committee) of up to $1,000 in aregular eection, or up to $500 in a gpecia
dection, but only the first $250 of a contribution can be matched with public funds®®

Candidate for mayor: 1,000 contributions of $10 or more for at least
$250,000 total.



Candidate for public advocate or comptroller: 500 contributions of $10 or
more for at least $125,000 total.

Candidate for borough president: 100 contributions of $10 or more from
residents of the borough for at least $.02 per borough resident, or $10,000,
whichever is gregter.

Candidate for city council: 50 contributions of $10 or more from residents
of the council digtrict for at least $5,000 totd.

Any participating candidate who meets the fundraising threshold for aprimary dectionis
deemed to have met the digihbility threshold for any other eection for the same office
held in the same calendar year (e.g., runoff-primary election or general dection).*

h. Spending Limits

New York City's public financing program requires participants to limit campaign
spending during the four years prior to the ection. The limits on non-election year
gpending are intended to reduce the ahility of officeholders to begin sgnificant
campaigning for re-election as soon as they take office, while till alowing officeholders
to raise and spend modest sums of money for work-related expenses that the city budget
will not fund (e.g., sponsoring a basebd| team in the digtrict, mailers to congtituents
regarding important community policy issues, conference travel). Other jurisdictions,
such asthe City of Los Angdes, accomplish this god through the creation of
“officeholder accounts.”

To bedigible to recaive public matching funds, a participating candidate' s
expenditures during the next citywide eection year (2005) may not exceed the following
amount per dection, which are adjusted for changesin the cost of living:3*

candidate for mayor: $5,728,000
candidate for public advocate or comptroller: $3,581,000
candidate for borough president: $1,289,000
candidate for city council: $150,000

A participating candidate's expenditures in the calendar year prior to the eection
year must not exceed the following amounts, which are not adjusted for changesin the
cogt of living:®?

candidate for mayor, public advocate or comptroller: $180,000
candidate for borough president: $120,000
candidate for city council: $40,000

A participating candidate's combined expenditures in the third and fourth calendar
years prior to the election year must not exceed the following amounts, which are not
adjusted for changes in the cost of living:>

candidate for mayor, public advocate or comptroller: $90,000
candidate for borough president: $60,000
candidate for city council: $24,000



i. High-Spending Opponent Trigger Provision

If a candidate declines to participate in the public financing program and receives
contributions or makes expenditures in excess of 50% of the applicable spending limit,
the spending limit is no longer binding on any other candidate running for the same
office, in the same dection, who is participating in the program. Furthermore, the
participating candidate receives matching funds at the increased rate of $5 in public funds
for each $1 in matchable contributions, up to $1,250 in public funds per contributor in a
regular election or up to $625 in public funds per contributor in a specid eection.
However, the participating candidate may under no circumstances receive public funds
exceading two-thirds of the applicable spending limit for the office3*

j. Mandatory Debates

To bedigible to receive public matching funds, participating candidates for
citywide office are required to appear in two public debates prior to the primary election,
at least one debate prior to the genera dection, and possibly a second debate prior to the
generd eection if the program participant is determined to be aleading contender. The
Campaign Finance Board selects sponsor organizations for the debates. Any organization
that is not affiliated with any political party, officeholder or candidate, and has not
endorsed any candidate in the pending eection, is eigible to sponsor a debate. Choosing
the date, time, location, and rules for conducting the debate is the respongbility of the
sponsoring organization. The second debate prior to a genera eection includes only
those candidates whom the sponsor has determined are the leading contenders for the
office on the basis of objective, non-partisan and non-discriminatory criteriaand may
include nonparticipants >

2. New York City and State Contribution Limits

New York State law limits contributions to all candidates running for public
officein the sate. New York City law only limits contributions to candidates
participating in its public financing program. New Y ork State law uses complicated
formulas to determine contribution limits, based on the number of registered votersin the
dectord didrict, but with statutory minimum and maximum amounts which vary
depending on the office. State contribution limitsin primary eections vary depending on
the politicd party. State law aso places different limits on contributions from a
candidate' s relatives and non-relatives.

New York City’slimits are lower than state limitsin most indances. There are
circumstances, however, when the sate’ s formula for determining the contribution limit
yidds alower limit than the city’s®® Under such circumstances, aNew Y ork City
candidate must abide by the lower state limit regardless of whether the candidate chooses
to participate in the public financing program. In races where the city’ slimit islower,
candidates choosing to participate in the public financing program must abide by the
city’s lower limit, while nonparticipants are bound only by the stat€' s higher limit.

a. City Limitson Contributionsto Participating Candidates

To receive public funds, a candidate must agree to the following limitson
contributions from al sources. The city’s limits are aggregate limits on contributions
from any sngle contributor made during the four-year eection cyclefor all elections held



in the same calendar year.3” State contribution limits apply to only a single election,
making it necessary to combine state primary and generd dection limits for an accurate
comparison to the city’ slimits. The city’s adjusted limits for the 2003 and 2005 eections

are asfollows

In the event of arunoff primary eection or specid eection, participating

Citywide Office:

$4,950

Borough President:  $3,850

City Coundil;

$2,750

candidates may accept additiona contributions up to one-hdf of the contribution limit
liged above. Where state law prescribes a contribution limit of alesser amount than the
city limit, the lower state contribution limit is binding on public financing program

participants.>®

Figure 1 provides asde by sde comparison of city and sate limitson

b. Comparing City and State Contribution Limits

contributions from non-rel atives to Democratic party candidates. State limitson
contributions from rel atives are much higher and are discussed below. Dueto the
variation in date primary eection contribution limits from party to party, only asngle
party’ s limits could be displayed in the chart below.

Figure 1

Comparison of City and State 2001 Limits on Contributions

from Non-Relatives to Democratic Party Candidates

State Limits on

State Limits on

Total State Limits

City Limits on Contributions to Contributions to for Democratic
Contributions Per Democratic . Primary and
Election Cycle Primary Election Geléeral .Electlon General Elections
. andidates .
Candidates Combined
Citywide
Office $4,500 $14,700 $30,700 $45,400
Borough $3.500 $38,345— $50,000— $88,345—
President ’ $5,143% $11,256" $16,399
City $3,597— $4,513—
Courcil $2,500 41515 $2 3772 $8,110—$3,892

State contribution limits gpplicable to al parties are detailed below. Because
Democrats outhumber Republicans five-to-one in the city and outnumber other minor
parties by an even greater margin, state contribution limits for primary e ections—based
on the number of voters registered with the party—are much higher for Democrats than
al other candidates*®




For example, the state contribution limit for candidates in the 2001 9" coundil
digtrict Democratic Party primary was $3,597, while the state contribution limit for
candidatesin al other party primariesin the 9" council district was $1,000.

Findly, for the offices of borough president and city council, the chart displays
the range of contribution limits gpplicable in the five boroughs and 51 council digtricts.

c. City Limitson Contributionsto and from Corporations, PACs and
Political Party Committees

Participating candidates may only accept contributions from political committees
that have voluntarily registered with the Campaign Finance Board** Contributions to
participating candidates from al politica committees—including PACs and politicd
party committees—are limited to the amounts noted in the previous subsection.

The city charter and campaign finance law prohibits participating candidates from
accepting campaign contributions from corporations®® A corporation may form aPAC,
whichin turn is permitted to make contributions to participating candidates so long as the
PAC agrees not to use any corporate funds for contributions. Instead, the corporate PAC
must fundraise from individuas and non-corporate entities. The PAC may, however, use
corporate funds to pay operating costs (e.g., office space, phones, sdaries, fundraisng
activities).

State law provides the only limits on the Sze of contributions that an individud
may give to PACs and political party committees. In 2001, an individua could
contribute up to $76,500 to a palitical party, and up to $150,000 to a PAC. However, the
city’s“single source’ rule prevents an individua contributor from evading the city’s
candidate contribution limit by establishing multiple PACs, contributing large sumsto
those PACs, and then directing the PACs to contribute to a participating candidate.

Under the“single source’ rule, an individua and any political committees controlled by
that individual are considered a single source*®

Likewise, the city’ s “earmarked contribution” rule prevents an individua from
evading the candidate contribution limit by making contributions to a political party that
are eearmarked to be transferred to a particular candidate. Earmarked contributions are
conddered to be from both the individua and the palitical committee and thus, when
totaed with contributions made directly to the candidate by the individua, must not
exceed the contribution limit.*’

d. City Limits on Candidate Personal Wealth Expenditures

A participating candidate’ s contributions to his or her own campaign are dso
limited. A participating candidate may not use persond funds in excess of three timesthe
contribution limit for the office sought in connection with his or her campaign. Inthe
2003 and 2005 el ections, candidate persond wealth expenditures are limited to the
following amounts:

Citywide Office $14,850
Borough President:  $11,550
City Coundil: $8,250
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e. City Loan Restrictions

City law mimics gate law with regard to loans. A loan made to a candidate not in
the regular course of the lender’ s business is deemed a contribution by the lender, to the
extent not repaid by the date of the election. A loan made to a candidate in the regular
course of the lender’ s busnessis deemed a contribution by the obligor on the loan and by
any other person endorsing, cosigning or otherwise providing security for the loan, to the
extent not repaid by the date of the dection.*®

f. State Limits on Contributionsto Candidates from Non-Relatives

State contribution limits are based on the number of registered votersin adistrict
and, consequently, vary based on the office sought by the candidate. A candidateis
permitted to receive larger contributions from relatives than from non-rlatives. The Sate
law formulas for limits on contributions to New Y ork City candidates from non-relaives
are as follows™

Party Nominating Elections (Primary and Primary Runoff Elections): the
number of active registered votersin the candidate’ s party in the digtrict

multiplied by $0.05.

Generd Elections: the totd number of active registered votersin the
district multiplied by $0.05.
However, in the case of a party primary dection for any citywide officein
New Y ork City the amount shal not be less than $4,000 nor more than

$12,000, adjusted for changesin the cost of living (2001 COLA: $4,700
and $14,700, respectively).
In the case of agenerd dection for any citywide officein New Y ork City,
the amount shall not exceed $25,000, adjusted for changes in the cost of

living (2001 COLA: $30,700).
In the case of any eection for borough president or city council, the

amount shall not be less than $1,000 nor more than $50,000, with no

adjustment for changes in the cost of living.

Figure 2
State Law Limits on Contributions from Non-Relatives (2001)

Democratic Republican Minor Party General

Primary Primary Primary Election

8}33221‘3 $14,700 $14,700 $4,900 $30,700
Borough $38,345— $6,884— $1.000 $50,000—
President®’ $5,143°2 $2,288° ! $11,256>*

City
Council®® | $3°97—%1,515 | $1,662—$1,000 $1,000 $4,513—$2,377
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This combination of statutory formulas, minimums and maximums, has created a
confusing regime of contribution limits. In many eectord digtricts the contribution
limits are determined by application of the formula, while in other didricts the limits are
determined by gtatutory minimums or maximums.  To darify this complicated scheme,
Figure 2 digplaysthe actua contribution limitsin effect for the 2001 elections. The
accompanying endnotes detail how the limits were derived.

council, aswell asin the column for minor party primaries, denote the range of
contribution limits (from highest to lowest) in the multiple races covered by these

g. State Limitson Contributionsto Candidates from Relatives

New York State law establishes higher limits on contributions from a candidate’ s
relatives as compared to other persons. The state law formulas for limits on contributions
to city candidates from any candidate' s child, parent, grandparent, brother, sister, and the
spouses of such relatives are as follows>®

Party Primary Elections: the number of active registered votersin the
candidate' s party in the digtrict multiplied by $0.25.
Generd Elections: the tota number of active registered votersin the
digrict multiplied by $0.25.
However, under no circumstance shdl the contribution limit be less than
$1,250 nor more than $100,000.

Figure 3 ligts the actud limits on contributions to candideates from releives in the 2001
New Y ork City elections. The amounts listed in the rows for borough president and city

categories.
Figure 3
State Law Limits on Contributions from Relatives (2001)
Democratic Republican Minor Party General
Primary Primary Primaries Election
Citywide $11,059—

Offices $100,000 $100,000 $1.250 $100,000
Borough $100,000— $34,424— $100,000—
President | $25,715% $11,444 | 3356481250 | gn5 g

City $17,988— $22,569—

Council $7,576 R T A $1,250 $11,888

h. State Limitson Contributionsto and from Political Party

Committees

Under New York State law, a politica party committee is excluded from the
definition of “contributor” and is therefore not bound by state contribution limits>® A

party committee may make unlimited contributions to the party’ s candidates.
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Contributions by individuads to politica parties are limited, athough these limits are very
high. In 2001, aggregate contributions to a political party by an individud were limited
to $76,500 per year.®°

State law includes a provision that purportsto limit party spending on behaf of
candidates. Asaresult of the 1976 U.S. Supreme Court decision in Buckley v. Valeo,
striking down mandatory spending limits, the provision has never been enforced.®*

i. State Limits on Contributions from Corporations

New York State law limits corporations, except corporations organized or
maintained only for political purposes, from making politica cortributions or
expenditures in excess of $5,000 in the aggregate to dl candidates running for officein
the state in any calendar year.%? Each afiliated or subsidiary corporation, if a separate
legal entity, has its own limit.53

j. State Loan Restrictions

Under New Y ork State law, aloan made to a candidate or a non-party committee
not in the regular course of the lender’ s businessis, to the extent not repaid by the date of
the dlection, deemed a contribution.®* A loan made to a candidate or a non-party
committee in the regular course of the lender’ s business is, to the extent not repaid by the
date of the eection, deemed a contribution by the obligor on the loan and by any other
person endorsing, co-signing or otherwise providing security for the loan.®®

k. State Aggregate Limit on Contributions and Loansto Candidates
and PACs

No individud, other than the candidate and the candidate' s family members, may
contribute or loan more than atota of $150,000 in connection with the nomination or
election of personsto state or loca public officein any one caendar year. This aggregate
limit only appliesto such loans as are not repaid or discharged in the cdendar year in
which they are made.®® The aggregate limit applies only to individuals®’ Consequently,
this provison limits the amount of money that an individua may contribute to a PAC, but
thereis no limit on the amount of money that one PAC may contribute to another PAC.
The $150,000 aggregete limit serves as the only limit on the Sze of contribution thet an
individua may maketo aPAC.

3. Voters Guide

The city charter charges the Campaign Finance Board with the publication of a
voters guide for every contested city election containing information about al candidates,
regardless of whether or not the candidate participates in the matching funds program.®®
Each voters guide must contain materid explaining:®®

biographica information on each candidate;

concise satements by each candidate;

concise statements explaining each balot proposa or referendum;

the date and hours during which the polls will be open for the dection;
how to register to vote;

how to vote by absentee balot; and

maps showing the boundaries of council didtricts.
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4. New York City Campaign Finance Board

The Campaign Finance Board is composed of five part-time members, with two
members (not registered in the same politica party) appointed by the mayor, two
members (not enrolled in the same political party) appointed by the speaker of the
council, and the fifth member—who serves as chairperson—appointed by the mayor after
consultation with the speaker. Each board member must be aresident of the city. The
board members serve staggered five year terms, are not subject to term limits and thus
may be regppointed.

The board is charged soldy with the implementation of the matching funds
program and does not regulate government ethics or the campaign finance activities of
non-program participants. The board's duties include: "

Investigation and auditing to ensure compliance with program rules and
regulations;

Rendering advisory opinions with repect to questions arising under the
Campaign Finance Act;

Receiving campaign finance disclosure reports from program participants,
Development and maintenance of a computer database of campaign
finance information for al program participants, which is accessble to the
public viathe internet;

Improving public awareness of the candidates, proposals or referendain
al city dections through publication of a non-partisan, impartia voters
guide.

The Campaign Finance Board has the power to investigate dl mattersrelating to
its administration of the city’s campaign finance laws. The board has the power to
subpoena persons and evidence related to an investigation, as well as examine and take
testimony under oath of such persons.”! The board may aso ingtitute civil lawsuits
againg candidates and campaigns.

In addition to collecting any public funds wrongfully obtained, the board may
as=ss a pendty on participants who violate the city’ s campaign finance law in an amount
not to exceed $10,000, except in the event that a violator has exceeded an applicable
spending limit. A participating candidate who exceeds the spending limit may be fined
up to three times the amount by which the limit was exceeded. In addition to these
pendties, the intentiond or knowing violation of the campaign finance law is punishable
asaclass A misdemeanor crime.”? Findly, the Campaign Finance Board is authorized to
publicize violations of the campaign finance law and does so regularly.”
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III. A Model For the Nation

A. $4-to-$1 Match Increases Importance of Small Contributions,
Expands Political Participation and Reduces Candidate Dependence
on Wealthy Donors

New York City’s public financing program, as origindly enacted in 1988,

matched contributions up to $1,000 per contributor on a dollar-for-dollar basis. The

Campaign Finance Board recommended in itsfirst mgor report, Dollars and Disclosure

(1990), thet city law be amended to match contributions up to $500 per contributor at the

increased rate of $2 in public funds for each $1 contributed. The law was not amended

and the board repeated this recommendation in its second report, Windows of Opportunity

(1992). The board believed that matching smaller contributions at a higher rate would

“provide added financia rewards for candidates who collect smaller contributions’”* and

“democratize’ fundraising.”

The Campaign Finance Board again recommended an increase in matching funds
initsreport A Decade of Reform (1998). Thistime, however, the board changed its
earlier recommendation and suggested that the city match contributions up to $250 at the
rate of $3-to-$1."°

The city council finaly amended the campaign finance law in 1998, making
candidates willing to forego corporate contributions digible for matching funds at the
increased rate of $4-to-$1. Candidates choosing to accept corporate contributions would
gill be digible for matching funds a the $1-to-$1 rate.

Shortly after the council increased the matching rate for candidates foregoing
corporate contributions, New Y ork City voters adopted a charter amendment banning
corporate contributions to dl candidates participating in the public financing program.
The Campaign Finance Board interpreted the charter ban on corporate contributions as
making al publidy financed candidates eligible for the $4-to-$1 match.”’

In 2001, after saverd specid eections in which matching funds were distributed
by the board at a $4-to-$1 rate, the Giuliani adminigtration challenged the board's
interpretation of the law in court, arguing that the $4-to-$1 match was intended only asan
enticement for candidates to forego corporate contributions. Before the lawsuit was
decided, the city council adopted alocal lawv—over Giuliani’s veto—supporting the
Campaign Finance Board' s position and clearly establishing the $4-to-$1 match for all
participating candidates. Giuliani’s lawsuit was dismissed as moot.”

New Y ork City’s 2001 dections were the firgt citywide eections to be held under
the $4-to-$1 match. Participating candidates were digible to receive $4 in public funds
for every $1 in private contributions of $250 or less from individua residents of the city.

By raisng the matching funds rate to $4-to-$1, the city council hoped candidates
would solicit more small contributions from New Y ork City residents who could not
afford to make large contributions. A candidate in 1997 needed to receive a $1,000
contribution from a donor to leverage the $1,000 available in public funds per
contributor. In 2001, the new matching formularewarded a candidate with $1,000 in
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public funds for a$250 contribution. In other words, a $250 contribution was worth
$500 to a candidate in 1997 but $1,250 in 2001.

Candidates forced to raise as much money as possible without the benefit of a
generous matching funds program typicaly ignore smal donors and focusingtead on
wedlthy donors capable of writing $1,000 checks. Contributing to a politica campaign is
aform of eectora participation. Broader participation means more democracy.

According to Campaign Finance Board dtatistics, the number of contributions to
candidates participating in the campaign finance program nearly doubled, from 71,600 in
1997 to 139,400 in 2001. The number of contributors increased by more than 40,000—
from approximately 60,000 in 1997 to about 102,000 in 2001.”° Asaresult of the
increased number of candidates and the $4-to-$1 match, the 2001 dections involved the
largest number of contributorsin the program’s history.

Newly eected Councilwoman Helen Foster, an African American who represents
apredominantly African American didtrict in the Bronx, noted that the $4-to-$1 match
“dlowed people from [her] digtrict, which isadidrict that isrelaively poor, to make
their donations count.” Shetedtified, “I was very encouraged. People would come and
give me $10 and happily give the $10 knowing that it could multiply.”®°

Candidates were asked if any voters criticized their use of public fundsto run
their campaigns. Candidates said they received nothing but positive feedback from the
public. Newly eected Councilman David Y assky told CGS:

| never had anyoneraiseit to mein acritical way. Atdl of my
fundraisers, when | explained the campaign finance sysem and the 4-to-1
match, people were often astonished at the generogity of it. People
undoubtedly gave more money than they otherwise would have, because
of the campaign finance system. | explained the matching system,
somebody would give me a check for $100, who | think would have given
$50, because of every dollar being matched 4-to-1. | got alot of
contributions of $250, which is the maximum amount that gets matched,
from people who I'm sure would have given $100 in the absence of the
matching program.®*

Y assky’ s weren't the only contributors to increase the size of their contributions
to maximize the $4-to-$1 match. The most popular contribution size (the mode) rose
from $100 in 1997 to $250 in 2001. The mode was $100 in 1993 and $25 in 1989.%2
Thisincrease in the moda contribution Sze might cause concern to the extent that larger
contributions increase the risk of corruption. Given that contributions above $250 are not
meaiched, however, it isunlikely that the moda contribution size will continuetorise. A
contribution of $250 islow enough to present little risk of corruption of a candidate
rasing hundreds of thousandsif not millions of dollars.

The average contribution size decreased from $412 in 1997 to $388 in 2001,
though it remained higher than the average contribution of $326 in 1989 and $303in
1993.8% |t is clear from these averages that, while the $4-to-$1 match has encouraged
more contributors to give to candidates, the city’s high contribution limits allow
candidates to receive a Sgnificant number of large contributions.
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The $4-to-$1 match is undoubtedly a significant factor in the increased
competitiveness of city council dections. New Y ork Public Interest Research Group
(NYPIRG) Senior Attorney Gene Russianoff praised the $4-to-$1 match, explaining:

Thetruth is, that the program was not doing alot for the competitiveness
of the city council overdl until now—the twelfth year of the program.
The set of incumbent advantagesin New Y ork are enormous. You can't
get on the bdlot. Challengers get knocked off before they ever even get
darted. They run the didrict lines so they perfectly suit the incumbent.
Thewholething is st up in away that redly draméticaly favors
incumbents, particularly in the locd legidature [i.e., city council], which
isprecisely why Ron Lauder came adong in 1993 and proposed term
limits. The campaign finance program wasn't changing any of the redity
on the council level. But now the 4-to-1 maich also makes abig
difference

The Campaign Finance Board administered a post-€eection survey to dl
candidates late in 2001 asking, “ Do you believe that the 4-to-1 public funds matching rate
is appropriate?’ Candidate responses were mixed, with 14 candidates supporting the $4-
to-$1 match and seven candidates advocating a reduction or dimination of public
financing. Candidate responses included:

“Yes, it encourages contributors to participate by giving.”
“Therateisfar and if anything raised not lowered.”

“I believe it istoo high. Candidates should work harder at fundraising,
epecidly at the grass-roots level.”

“Absolutely not. Optimally there should be no matching fund
program, but if the public must have it (of which | am not certain) an
even match would be more than sufficient.”

“4-1 isgredt, but it could beincreased.”

“No, | believe that any matching rate of public fundsisimmord, but
the 4-to-1 rateis particularly egregious. It amountsto seding
taxpayers money for the benefit of candidates whom the taxpayer may
not support.”

“It was agood amount. More would have been helpful "8°

Some candidates were initidly skeptica, but then changed their minds. Robert
Cermeli, a candidate in the 30™ coundil district Democratic primary, said, “At first |
thought it was too generous. | don't think the 4-to-1 rate pertains to every city but, given
the demographics and the size of the population | had to dedl with, | had alot of people to
mail to and | needed the money.” Cermeli continued, “I think whet they'retryingto do is
equdize the playing fidd, so that a person like me—who does not come out of the party
machinery, but does represent the public—can run a competitive campaign.”®®

The Campaign Finance Board also asked its survey respondents whether joining
the campaign finance program led candidates to change their fundraising strategy.
Twenty-four candidates answered “yes,” while 22 said “no.” Candidates commented:
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“More people were willing to give $100 donations to see their
contribution become $500.”

“The emphass shifted to getting smadler donations from more people.”
“Obvioudy, | focused my solicitations locdly instead of making more
universal gppeds and could not solicit from businesses | might have
otherwise targeted.”

Nonetheless, politicd pundit Fred Siegel was skeptical about the $4-to-$1 match leading
to increased grassroots fundraising, & least anong council candidates. Siegel
commented, “There are very few fa cats who contribute to council campaignsin the first
place. If I look a how people have run the city council racesthat I’ ve been involved in,
at least peripheraly, they've always involved endless house parties. City council istoo
insgnificant.”®’

A corollary to the increased importance of smal contributions in candidates
campaignsis the decreased need of candidates to rely on wealthy specid interests to fund
their campaigns. Donors who make large contributions to candidate campaigns want
something in return for their investment. Candidate reliance on alarge number of small
contributions substantialy reduces the threat of corruption posed by candidate reliance on
asmal number of large contributions. Newly eected Brooklyn Borough President Marty
Markowitz, praisng the public financing program at the Campaign Finance Board's
public hearing, put it this way:

[1]t isasystem that dlows those of us who have no accessto wedth . . . an
opportunity to be beholden to no one other than the people who dect us. .
.. The[public] campaign financing gave me the freedom of not having to
take money from the financia powerhouses in the borough of Brooklyn.

It gave me the freedom that | didn’t have to enter into any arrangements,
whether spoken or expected, in terms of payback if | become eected. It
gave me the freedom to encourage people like mysdf that work for a
living, that don’t make a great income.. . . [to give] me $25 to be able to
make that $125.%8

New York City’s $4-to-$1 match has contributed in two digtinct waysto an
increase in the number of city residents participating in the dectora process. The $4-to-
$1 match has increased the totd number of candidates running for city office. The $4-to-
$1 match has dso inspired more city residents to participate in eections by making smdl
donations to candidates. The $4-to-$1 match makes it just as worthwhile for a candidate
to campaign among voters who can write $250 checks as specid interest political action
committees that make $1,000 contributions. The $4-to-$1 match dso makesiit possible
for candidates without access to $1,000 donors to run competitive campaigns. For these
reasons, New Y ork City should retain its $4-to-$1 maich.

B. Public Financing Enables Candidacies by Individuals Who
Otherwise Would Not Have Run for Public Office

Public financing enables individual s without access to wedlthy donors to wage
competitive campaigns for public office. Public financing can increase the politicd
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representation of historicaly underrepresented communities. women, people of color and
lower-income people of every race. Inthewordsof C. Virginia Fieds, the African
American Manhattan borough president:

The underlying purpose. . . of the Campaign Finance Program is to make
our eective process more democratic and encourage people of limited
resourcesto run for office. . . . [Clandidates from communities of color
should not be constrained from seeking higher office because of not
having access to the financia resources required.®°

In 1989, one year after adoption of the public financing program, New Y ork City
voters adopted a charter amendment increasing the size of the city council from 35to 51
seets. Thetwin reforms of public financing and city council expanson were intended to
give grester representation to historically underrepresented communities®

A specid off-year election was held in 1991 to elect representatives for the 51
newly-drawn council digtricts. Twelve new people of color were eected to the city
council, ten of whom had participated in the public financing program.® Una Clarke, a
Caribbean- American city council member eected in 1991, said that the public financing
program enabled “alarger number and amore diversified group of persons, both
economicaly and racidly, to run an effective campaign and to win.” Clarke pointed to
hersdf as an example®?

The availability of public financing dovetailed with term limits in 2001 to produce
an unprecedented number of candidates running for public officein New Y ork City.
More than 350 candidates joined the public financing program in 2001, nearly 100 more
candidates than the 1991 record of 256.%° Asaresult of New Y ork State’ sdraconian
ballot access laws, however, 73 of these candidates did not qudify for the balot.
Nonethel ess, encouraged by 4-to-1 matching funds and the absence of incumbentsin
most races, more candidates than ever before threw their hats into the ring.

New Y ork City’ strend toward increased political representation of traditionally
underrepresented communities continuestoday. As aresult of the 2001 dections,
approximately half of the city’s 51 council sests, three of five borough president sests
and one citywide office are held by people of color. Asansand Asian Americans,
however, make up nearly 10% of the city’ s population and continue to be dramaticaly
underrgipresented, having just eected the firs Asan American to city government in
2001.

Nevertheless, progress has clearly been made over the past decade toward more
democratic governance. New Y ork City’s public financing program has enabled
candidates from awide variety of backgrounds—candidates who without public
financing would nat have run for office—to run competitive campaigns and win.

Mogt candidates interviewed cited both the availability of public financing and
term limits as equdly important to their decison to run for office. Didrict 1 city council
candidate Rocky Chin stated:

| chose to become a candidate in part because of the term limits, but dso
in large part because of the campaign finance program. ... One of the
highlights of our fundraisng campaign was we were able to track avery
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broad and diverse base of donors, anong the largest number of individua
donors of any City Council candidate.®®

City council candidate Steven Banks told CGS:

The confluence of term limitsin New Y ork City and the availability of
public financing is whét led to me running. Frankly, | wouldn't have run

if it wasn't for the two things occurring. Although | didn’t win, people
thought it was a good race to have a nontraditiona candidate in. And |
think, when | look around the city, the availability of matching funds made
it possible for lots of different kinds of people to run—not necessarily
win—but run.%®

When asked whether the availability of public financing influenced his decision to run for
office, first term Councilman David Y assky replied, “Unquestionably! | wouldn't have
done it without public financing. And couldn’t have doneit. 1 think there were aton of
racesin New Y ork City this year where the person who won would not have won without
the campaign finance program.”®’  City council district 22 candidate Sandra Vassos said
that “ng campaign finance program was a definitive factor in my decison to run for
office”

Public advocate candidate and former New Y ork State Assemblyman Scott
Stringer ingsted that “midadle-income New Y orkers who were not blessed with alot of
money in their families. . . were able to run competitive races because of the [public
financing] program. I'm very grateful for it”*® And Campaign Finance Board Executive
Director Nicole A. Gordon noted:

At the city coundil leve, the vaue of having public funds has changed the
face of theraces. It redly did give an opportunity to people who might
otherwise not have run. And this year we had some examples of that at
the citywide level aswell. In the mayora primary, wewould in dl
likelihood have had a different candidate coming out of that primary if
there hadn’t been a campaign finance program. | think that Freddy Ferrer
would not have had as meaningful an opportunity. [Former Comptroller
Alan] Heves would possibly have raised so much more money than the
others that the other candidates might not have even entered the race. |
know one candidate for controller who said “I’m a guy from Brooklyn, a
city council member. | never could have dreamed of running a citywide
race without the 4-to-1 match.”*%

Candidate after candidate tetified at the Campaign Finance Board's public
hearing in December 2001 that the availability of public financing mede their candidacies
possible. To be sure, some candidates would have run regardless of the availability of
public financing. First term Councilman John Liu, for example, told CGS that the
avallability of public funds did not influence his decison to run for office. But when
asked whether public financing effected his ahility to run a competitive campaign, Liu
responded, “ Absolutely. It takes the onus of fundraising largely out of the picture. It
levels the playing fidd for candidates. My campaign benefited from being able to get
meatching funds. The public benefits from the incentive for candidates to givefull
disclosure” %
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It is clear that the public financing program, particularly as amended in 1998 to
increase the matching funds rate to $4-to-$1, has met or exceeded the program’s goa of
enabling candidates with limited access to wedthy donors to mount viable campaigns.

C. Candidate Participation Is Near 100% and Has Risen Dramatically
Since 1989

Matching funds were first available to New Y ork City candidates in 1989, when
48 of 139 candidates (35%) appearing on the balot participated in the public financing
program. (“Participating” candidates agree to abide by spending limits and other
campaign finance restrictions, but may not meet dl of the requirements to receive public
funds)) 1n 1989, 37 candidates (27%) met dl program requirements and received public
matching funds. (The raw data on candidate participation can be found in Figure 6,
below. )

Figure 4 shows theincreasing trend in candidate participation between 1989 and
2001. Among dl candidates qualifying for the ballot during this period, overdl candidate
participation in the program has risen from 35% to 79%. Figure 4 dso showsthe
percentage of candidates on the ballot that received public matching funds. Candidate
receipt of public financing has more than doubled from 27% to 56% between 1989 and
2001.

Figure 4

Overall Candidate Participation

1989 1991 1993 1997 2001

B Candidates Participating in the Program

Candidates Receiving Public Funds
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Both the number of candidates recelving public funds and the totd amount of
public funds distributed to candidates has risen dramatically between 1989 and 2001. In
1989, 37 candidates received $4.5 million in public funds. In 2001, 200 candidates
received atota of more than $41 million in public funds.

An arguably more accurate estimation of the popularity of the program is
participation among serious candidates, as opposed to candidates who wish merdy to
appear onthe ballot. Figure 5 shows program participation among serious candidates,
with “serious’ defined as a candidate who has raised or spent at least $5,000. A
candidate who raises or spends only $5,000 for amayora campaign in New Y ork City
might not be deemed a serious candidate. However, alow threshold of exclusion was
chosen in order to be over-inclusve rather than under-inclusve

Figure 5 shows that program participation among “serious’ candidates who
raised or spent at least $5,000 is substantialy higher than overdl candidate participation,
risng from 77% in 1991 to 97% in 2001. New York City’s serious candidate
participation rate is among the highest in the United States, rivded only by the public
financing program in Los Angeles which aso has nearly full participation. The
percentage of New Y ork City’s serious candidates who actualy received public fundsis
the highest in the United States, surpassing even Los Angeles 122

Figure 5'°3

"Serious" Candidate Participation

1993 1997

B Serious Candidates Participating in the Program

Serious Candidates Receiving Public Funds
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Figure 6

New York City Candidate Participation

1989 1991 1993 1997 2001
Total Candidates 139 239 170 229 355
Candidates Participating in the 48 136 107 141 280
Program 35% 57% 63% 62% %
Candidates Receiving Public 37 111 66 82 200
Funds 2% 46% 3% 36% 56%
Total “Serious” Candidates'’* NA 159 113 145 256
“Serious” Candidates NA 123 93 118 248
Participating in the Program % 82% 81% 97%
“Serious” Candidates Receiving NA 111 66 82 200
Public Funds 0% 58% 5% 8%

Asisclear from Figures 4, 5, and 6, candidate participation and receipt of
matching funds has grown steadily throughout the program’s history.  The percentage of
serious candidates participating in the program, and thus agreeing to spending limits, has
exceeded 80% in the last three elections, reaching nearly 100% in 2001. Thejumpin
candidate participation from 81% in 1997 to 97% in 2001 is likely due to the increased
meatching funds rate from $1-to-$1 to $4-to-$1. In 2001, 47 of 51 city council members
elected were participants in the public financing program. Consequently, these
candidates abided by limits on the size of contributions accepted, the source of
contributions and the total amount of campaign funds spent. These candidates also
agreed to far more extengve campaign finance disclosure than nonparticipating
candidates.

New Y ork City’s high levels of candidate participation suggest gpprova by
candidates of the public financing program asawhole. This near-full participation is
solid evidence that the spending limits, contribution limits, disclosure requirements,
public funding levels and other provisions of the program are reasonable. The generd
trend of increasing candidate participation shows the vaue of the city’ swillingnessto
revist and revise the campaign finance law following each dection. This evolution of
the public financing program, resulting in increased levels of candidate participation,
bodes well for the future of New Y ork City dections.

D. Public Financing Qualification Thresholds Are Appropriately Set

Public financing programs, like any government program, must Soend taxpayer
dollarswisdly. Public financing programs must thus provide funding to qudified
candidates, not to any and every candidate that seeksit. One of the greatest challenges
facing architects of public financing programs is distinguishing between serious




candidates worthy of recelving public funds and fringe candidates with little popular
appedl.

If the qualification threshold istoo high, then few candidates will be publicly
funded and the gods of the program will be frugtrated. If the threshold is too low and
fringe candidates recaive funding, program costs will skyrocket and limited public
resources will be squandered on candidates with no redlistic chance of ection.

New Y ork City’s program requires candidates to demonstrate a broad base of
popular support by collecting a specified number of contributions that total a Specified
dollar amount, depending on the office sought, in order to qudify for matching funds. A
candidate for mayor, for example, must collect at least 1,000 contributions of $10 or
more for a least $250,000 in total. A candidate for city council must collect 50
contributions of $10 or more from residents of the council district for at least $5,000 in
total. The qudification thresholds for other city offices are listed in section 11(B)(above).

To illugrate the difficulty of candidates seeking public financing to meet dll
program requirements and actudly recelve funding, Figure 7 shows the candidates who
received public funds as a percentage of dl candidates who agreed to the campaign
finance program retrictions. If anything, these figures overdtate the difficulty of meeting
the qualification thresholds because, undoubtedly, some of the candidates who joined the
public financing program had no intention of waging serious campagns.

Figure 7

Candidates Receiving Public Funds
as a Percentage of Candidates in
Campaign Finance Program

1989 1991 1993 1997 2001
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In its 2001 post-€election survey, the Campaign Finance Board asked candidates if
the fundraising thresholds were too high, too low, or appropriate. Among the 47
candidates who responded to the questions, 17% said the thresholds are too high, 9% said
the thresholds are too low and 74% thought the thresholds appropriate. Campaign
Finance Board Executive Director Nicole A. Gordon told CGS:

One of the things that we ve found is very difficult with our local
campaignsisthat, this year, the campaigns that had a hard time meeting
the threshold in the city council races did not have a hard time mesting the
monetary amount. They had a hard time meeting the number of digtrict
resident contributions, which is 50 per city council digtrict. And that’s
troubling because you want the program to be something thet is generating
alot of locd support, and if you can’t show that you have 50 council
district resdents who are supporting you, that’s not a very good sign for
your campaign.1®®

Council candidate Ethd Chen suggested that the number of required in-digtrict
contributions be increased from 50 “to 100, or even 200.” Chen complained that the
opponent who besat her in the Democratic primary raised most of his money from outside
the district.'*®

Council candidate Steven Banks commented that the 50-resident contribution
requirement should be higher if the god isto force people to raise money in didtrict. But
Banks feds the number is appropriate if the god is smply to encourage nontraditiond
candidacies, because nontraditional candidates have a hard time raising any money.
Banks suggested that one answer might be to inditute a requirement thet a certain
percentage of total contributions must be raised from inside the district. 2%’

Political attorney Carmen Williams, who has worked as the campaign finance law
compliance officer for candidates at the federdl, state and New Y ork City levelsand
serves as a CGS consultant, *°® gpplauded the in-district contribution requirement for
council candidates. Williams asserts that:

The campaign finance program forces candidates to think about things
completely differently from the way they have in the past. Thefirgt
indinct of the typica candidate is not to prioritize fundraisng within their
digtrict. Most candidates raise money outside of district. The good that
the program does goes beyond diminating corruption. The program
brings more people into the process. 1%

Throughout the history of New Y ork City’s public financing program nearly 500
candidates have met the qualification thresholds and received public funds. The
percentage of campaign finance program participants that received public funds has
exceeded 70% in three out of five dections, and has exceeded 50% in every dection.
The data and candidate testimony show that serious candidates are able to meet the
qudification thresholds with little or no difficulty. No adjustments to the thresholds are
recommended.
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E. Electronic Disclosure Has Revolutionized Dissemination of
Campaign Finance Information

The New Y ork City Charter mandates that the Campaign Finance Board maintain
acomputer database containing candidate campaign finance information and that this
database be ble to the public.1*® The Campaign Finance board has taken this
mandate serioudy. Throughout the history of the city’ s public financing program, the
Campaign Finance Board has explored ways of using technology to improve disclosure to
the genera public.

Prior to the city’ s launch of the public financing program in 1988, campaign
finance disclosure for city dectionswas in amiserable sate. The authors of Power
Failure, adetailed history of New Y ork City poalitics published in 1993, described the
date’ s campaign finance disclosure law:

Lack of enforcement has exacerbated the law’ s weaknesses. The New
Y ork State Board of Elections delegates respongbility for enforcing

the eection lawsto loca eection boards. However, these boards are
not given resources adequate to ensure compliance and to make the
data available to the public. For the most part, these offices serve only
as storage places for the candidates' filings. Summaries of the data are
nonexistent and computerization of the satementsisrare. Thislax
enforcement essentialy negates the [dtate] law’s public disclosure
requirements. '

The Campaign Finance Board immediately changed this. In October 1989, the
board released its first computerized public disclosure reports. In January 1990, the
board made available to the public computer diskettes containing complete campaign
finance data for the leading mayora candidates.*'?

The city’ s dectronic disclosure of campaign finance information has continued to
improve throughout the years. The Campaign Finance Board developed its own
candidate campaign finance reporting software, known as C-SMART, and introduced it
during the 1993 dection cycle!™® The board launched its Web site in July 1997 which,
by the summer of 1998, contained a searcheble database of al campaign contributions*
The Web site was redesigned for the 2001 eections. Improvements included the addition
of candidate expenditure information to the searchable database!*®

Campaign Finance Board Executive Director Nicole A. Gordon noted the great
grides that have been made since the program’ s inception:

At the citywide levd, the program’ s been tremendoudy effective on
disclosure. There€' sno question now that we are light years away from
where we were before the program wasin place. And part of the
effectiveness of the disclosure is the incentive that candidates haveto do it
right, because if they don't, they won't get public funds. | think that'sa
very important component. I'm aways very skeptical of the people who
propose the “disclosure only” solution to campaign finance problems. |
don't believein that. But | think the disclosure has been a tremendous
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success, particularly in New Y ork, where we have a very poor past record
of disclosure on the state level. !

Thousands of voters, candidates, journdists and scholars utilize the Campaign
Finance Board' s eectronic campaign finance information annudly. (Much of the
andysisin this report would have been impossible without access to campaign finance
information in an electronic database format.) New Y ork City is setting the standard
nationwide for eectronic campaign finance disclosure. When asked what the grestest
drengths of the city’ s campaign finance program are, NY PIRG' s Gene Russ anoff
replied:

Disclosure! Reporters, the media and even the public really know what's
going on with the candidates. A lot of stuff came out about the candidates
during the [2001] campaign that affected how people view them. Alan
Heved, the way his consultant reported his costs, became an issue which
was aliability for him. Mark Green’s brother’ s bundling issues became a
front page Times story on him; Peter VVallone, the speaker, spending $2
million of council money to promote hisname and face. All that stuff
came out, and shaped how people viewed the candidates. Y ou know, you
are what you est—how you fundraise tells alot about the candidate and
how they’ll behave if dected. It'sal in adatabase and it'sdl accessble.
It' savery, very powerful tool.**’

Candidates voiced near-unanimous praise of the program'’s eectronic disclosure
component. Councilman David Y assky described the eectronic filing succinctly as,
“Perfect, great.” Y assky was asked if he used the Campaign Finance Board Web site to
keep track of his opponents fundraisng and he replied:

Absolutely. There are 51 council digtricts. My opponent raised more
money than the candidatesin any of the other races [except for one
candidate in district one]. He raised maybe $315,000 or $320,000,
something like that. The newspapers wrote stories about how much
money thisguy raised. And | think that put him in a bad light.*8

A few shortcomings of the C-SMART software were noted by candidates
testifying at the board's public hearings. Digtrict 22 council candidate Sandra Vassos
recommended that the eectronic filing systems be redesigned so asto dlow candidatesto
file their campaign finance reports over the Internet, rather than submitting diskettes to
the board. Vassos also recommended that the C-SMART software be modified to
interface with popular accounting software that is often used by candidates for record
k@l ng 119

Asde from these minor areas for improvement, the dectronic filing and
disclosure component of the campaign finance program is a resounding SUccess.
Candidates, voters, journdists and scholars are able to access candidate contribution and
expenditure information amost ingtantaneoudy when it isfiled with the Campaign
Finance Board. Theleve of disclosure detail required by the city is far greater than that
required by the tate of New York. Electronic disclosure has revolutionized the
dissemination of campaign finance information in New Y ork City dections.
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F. Program Funding Mechanism Serves as a Model for Other
Jurisdictions

The mogt critica factor in the success or failure of a public campaign financing
program is whether the program is sufficiently funded. At one end of the spectrum are
programs doomed to failure by alack of funding, such asthe program in Suffolk County,
New York. Suffolk County’s program isthe subject of Dead On Arrival: Breathing Life
Into Suffolk County’ s New Campaign Finance Reforms, areport published by CGSin
June 2002. Suffolk County’s public financing program relies entirely on volunteer
donations from individuals who respond favorably to the Suffolk County Campaign
Finance Board' s solicitation included with annua property tax bills. Not surprisngly, the
program is woefully underfunded.

At the other end of the spectrum are public financing programsin New Y ork City
and the City of Los Angdes. The public financing program of the City of Los Angdles
relies on a charter-mandated annua appropriation of $2 million (adjusted for changesin
the cogt of living) into a public financing trust fund. The city charter completdy insulates
public financing program gppropriations from political pressures. Asaresult, thecity’s
public financing program has been fully funded for every dection cycle.

New York City’s program funding mechanism has proven equdly well insulated
from political pressures. New Y ork City’s program relies on amodified version of the
gtandard legidative budget process. The Campaign Finance Board submits its budget
estimate to the mayor and, because of a 1998 voter-approved charter amendment, the
mayor must include this estimate without revision in the executive budget sent to the city
coundil for approva.*?° This differs from the standard legidative process used to fund
public financing programsiin jurisdictions such as San Francisco, where the mayor has
the power to submit a budget to the legidative body with no public financing program
appropriation whatsoever.

New York City's legidative appropriation process is backed up by a unique
charter provision which authorizes the Campaign Finance Board, in the event that
insufficient funds are dlocated through the legidative budget process, to draw necessary
funding directly from the city’s generd fund via written order to the city’ s commissioner
of finance!®! The Campaign Finance Act was passed by the city coundil in February
1988 without a guaranteed funding source. The council initialy promised to set asde
$28 million for the 1989 dections, but then recanted in June due to alooming fisca
criss. NYPIRG Senior Attorney Gene Russianoff 1obbied the charter revison
commission to include the draw-down provision among its charter amendments about to
go before the voters. The commission did so and the amendments passed. The draw-
down provision was codified in the charter and the Campaign Finance Board was
established as a charter commission. '

The “draw-down” provison has never been utilized because the mayor and
council have fully funded the program in every ection year. But the draw-down
provision serves as vauable insurance for the Campaign Finance Board. Itsvery
exisence in the city charter makes it unlikely that the city would refuse to appropriate the
necessary program funding, because dected officids would be publicly criticized for
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undermining the voter-approved program and the funding would be obtained by the
Campaign Finance Board from the city’s generd fund: alose-lose Stuation for officids.

New York City’s program funding mechanism has advantages and disadvantages
when compared to that of Los Angeles. The mgor advantage of New York City’s
funding mechanism isthat it dlows for greater flexibility in funding levels whereas the
funding mechanism in Los Angdles, a$2 million annua gppropriation, would reguire a
voter-approved charter amendment to increase its amount. The disadvantage of New
Y ork City’s funding mechanism is that the modified legidative budget processis Hill
subject to the approva of eected officids who often oppose campaign finance reform
because they believe it tendsto aid political chdlengers. And some have suggested that
New York City’s draw-down provison may be susceptible to legd challenge because it
empowers an un-eected adminigtrative board to circumvent the legidative process. The
legdity of the draw-down provision has never been tested.

New York City's public financing program funding mechanism has worked well,
fully meeting dl qudified candidate requests for public funds throughout the program’s
history. The city’s 2001 dections were a serious test for the funding mechanism, with
over $41 million of public funds digtributed to 199 candidates. New York City’s
program funding mechanism serves as amodd for other jurisdictions.

G. Program Costs Are a Tiny Fraction of the Total City Budget

The amount of money [distributed through the Program] is, in the budget of
New York City . . . infinitesimal. You can't find it. It'sa percentage of a
percentage of a percentage of a percentage.

--Rudolf W. Giuliani (1991)*?3

Giuliani’ s statement was true in 1991, when he was gearing up to challenge
incumbent Mayor David Dinkins, and continues to be true today. Giuliani went on to
beet Dinkinsin the 1993 generd eection. But 10 yearslater, Giuliani had changed his
tune. In January, 2001, the Giuliani adminisiration sued the Campaign Finance Board in
an atempt to prevent the board from distributing public funds to candidates at the new
$4-t0-$1 maching rate. Giuliani’s suit was dismissed and the implementation of the $4-
to-$1 match proceeded on schedule *?*

Prior to the 2001 dections, the Giuliani adminidiration estimated that the public
financing program would cost New Y ork City taxpayers more than $120 million. The
Campaign Finance Board estimated that public funding to candidates would exceed $60
million.*?® Both estimates proved to be high. The Campaign Finance Board actually
digtributed just over $41 million to candidates in the 2001 e ections—far more than had
ever before been distributed to candidatesin New Y ork City—but il atiny fraction of
the tota city budget.

Throughout the public financing program’s 14 year history, program codts have
been asmdl portion of the budget. Like other cities' programs, the burden imposed on
New York City voters and taxpayersislight. Figure 8, below, breaks down the cost of
New York City’s public financing program in relationship to the totd city budget, each
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registered voter and each city resident. (Annual budget figures are aggregated for the
entire four-year election cycle)

Figure 8
Public Financing Program Costs
Total Total City Cost P
Election Matching Budget for P: I;entl Re(;ste:gd R C.o(i“ Pte;
Cycle Funds Election of Tota Voter Per eSlYen .
Distributed'2¢ Cycle!?’ Budget Year o
1988-89 $4.5 million $51.8 billion | 0.0009% | $0.71'%% $0.311%°
1990-93 $9.4 million | $117.4 billion | 0.0008% | $0.71"%° $0.32131
1994-97 $7.2 million | $129.4 billion | 0.0006% | $0.51'3? $0.221%3
1998-2001 $42.7 million | $146.6 billion | 0.003% $2.64'% $1.33'%°
Total / R orye
Annual $63.8 ml!ll(.)ll / $445.2 bl.lll.OIl 0.001% $1.1313(, $0‘57137
Average $4.56 million / $31.8 billion

As Giuliani gated in 1991, the public financing program costs are a percentage of
a percentage of a percentage of the tota city budget. During the 1998-2001 election
cydle, the public matching funds program cost three thousandths of one percent of the

totd city budget.

The public financing program cost $2.64 per registered voter per year for the

1998-2001 eection cycle. The $4-to-$1 matching funds rate, combined with an

unprecedented number of candidates, caused an increase of $2.13 per voter from the
1994-97 election cycle. The average cost throughout the program'’s history is $1.13 per
voter. The program cost per resident per year isroughly haf of the per voter cost. Public
financing in the 2001 dection cycle cost $1.33 per resident, with an average cost of $0.57
per resident throughout the program’s history.

Figure 8 does not include program adminigtration costs. The Campaign Finance
Board' stota operations budget appropriation for fiscal year 2001-02 was approximately
$13.9 million. Thisfigureindudes $6 million for production of the voter guide, leaving
administrative cogts of the city’s campaign finance program et just under $8 million for
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the largest dection in the city’ s history. The board’ s 2002- 03 operations budget is
approximeately $1 million less.**

Program adminigtration cogs are higher in New Y ork City than in other
jurisdictions with public financing programs. Thisis due to anumber of factors. Mogt
ggnificantly, the New Y ork City Campaign Finance Board regulates the campaign
finance activities of far more candidates than any other jurisdiction with a public
financing program. The campaign finance board monitored the campaign finance
activities of 353 participating candidates. In comparison, the Los Angeles City Ethics
Commission, with an operations budget of just under $2 million per year, regulated the
campaign finance activities of only 64 candidates in the 2001 citywide eections.

In exchange for this expenditure, New Y ork City residents get a broader selection
of candidates to choose from, and elected officids with far fewer favorsto repay than
they would have, had they needed to raise hundreds of thousands more dollarsin
contributions from private donors.

H. Campaign Finance Board Does a Difficult Job Well

The Campaign Finance Board is charged with regulating the campaign finance
activities of the very eected officials who hold the board' s purse strings—not an enviable
position. On top of its respongbility to publicize any campaign finance wrongdoing by
officeholders, the board distributes public funds that enable candidates to challenge
officeholdersin their redection bids. Furthermore, the board must balance the demands
of hundreds of candidates in each dection who seek public funds, with the duty of
gpending limited public tax dollars wisdly.

Despite the difficulty of their pogition, the Campaign Finance Board is praised not
only in New Y ork City but nationwide for ajob well done. While testifying before the
Campaign Finance Board in December, 2001, Los Angeles City Ethics Commisson
Executive Director LeeAnn Pelham remarked:

| want to say for the record and very publicly, that the assistance your
Board has provided to our agency in the decade that we have been in
exigence has been extraordinary. And | think having come from the
annud [Council on Governmentd Ethics Laws|] meeting where Sate,
federal and loca agencies gather together every year, you should know
that your gaff ishdd in veg/ high regard, asis the Board, for the work you
have done over the years*®

Perhaps the most telling aspect of the public’s perception of the Campaign
Finance Board' s performance is the fact that the board is perceived asfair but tough.
Praise for the board does not stem from attempts to please everyone. The board and its
gt is respected for its competency.

When asked how he would rate the adminigtrative performance of the Campaign
Finance Board, Councilman David Y assky referred to the board as“Very good. Tough.
Vey nit-picky, which isgood. As somebody who followed dl therues, | want them to
be nit-picky, because | want everyone else to follow al the rules™**° Councilman John
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Liu caled the board, “ Superb. Very professond, dedicated individuals. They're wrong
sometimes, but | guess no one's perfect.”*4! Green Party 20™" council district candidate
Paul Graziano tedtified:

Y ou know, | have heard from other candidatesthat | ran againg,
candidates from other digtricts, how harsh the Campaign Finance Board
was on them on their audits and thet it was very unfair. | found it
extremely fair, maybe because | just followed the rules, and people should
be following the rules if they are planning to get public funding. 142

Candidate after candidate testified at the board's 2001 post-€eection public
hearings as to the competency of the board and its staff. Council district 22 candidate
Sandra Vassos tedtified, “1 would aso like to commend the gt&ff of the CFB [Campaign
Finance Board]. They were very hdpful. They were aways there when we caled and
they always followed up. So | thank them for that.”**® Councilwoman Helen Foster
commented, “Fortunately, the person that we worked with a the Campaign Finance
Board, Patrick Wehle, was excellent. | cannot give him enough praises”***

Despite thiswidespread praise for the integrity and competency of the Campaign
Finance Board, candidates and elected officials do not aways respond to the board' s
actions with candor and respect. During the 1993 dection cycle, for example, the board
assessed a pendty of $320,000 on then-Mayor Dinkins' utimately unsuccessful re-
election campaign for violation of the campaign finance law. On December 30, 1993,
after losing to Rudy Giuliani in the generd dection, and on the eve of leaving office,
Dinkins replaced Campaign Finance Board Chairman Joseph A. O’ Hare with Thomas
Schwartz. O’'Hare' s term had expired the previous March and he had continued to serve
without appointment. The New York Times, among others, viewed Dinkins' s act as
purdy retributive and cdled for the resignation of the new charman  Schwartz resigned
after eightlglléays, and Mayor Giuliani regppointed O’ Hare to his second term on January
10, 1994.

One of most difficult areas of respongbility for the Campaign Finance Board is
deterring fraud. The board does have success stories, such as the prosecution of Ron
Rede, former head of the city’ s trangit police union and 1993 candidate for public
advocate. According to Campaign Finance Board Executive Director Nicole A. Gordon:

Real€' s campaign used fraudulent money ordersto get $150,000in
matching funds. We discovered in post-dection auditing that the money
orders were seridly numbered, and in the same handwriting. We turned it
over to the US attorney’ s office and it turns out that he was facing alot of
other kinds of fraud aswell. He went to jail for seven years and the
Campaign Finance Board just got the money back last week.14

According to Gordon, however, the type of fraud detected by the board istypicdly very
difficult to prosecute. Gordon explained that the Campaign Finance Board staff
continues to see occasond fraudulent money orders, cash contributions, and forgeries.
The board turns them over to the didtrict attorney. But the amount of money involved is
so smdll, rdatively speaking, that the didtrict attorney often chooses not to prosecute.
The board denies the funds to the perpetrators of fraud, but has power to do little else
when the didtrict atorney refuses to press charges. If public money is never digtributed in
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the firgt place, then the didtrict attorney often may not be interested because of a
perception there has been no actua harm to the city.

The Campaign Finance Board' s Sirongest line of defense againg violators of the
campaign finance laws s its policy of dosdy scrutinizing candidate contribution records
before distributing public funds to candidates. The board conducts extensive auditing of
campaign finance records both before and after an eection; every participating
candidate' s campaign is audited. The most common violations of city law in the 2001
election cycle were candidate acceptance of prohibited corporate contributions, late or
missing disclosure reports and candidate acceptance of contributions from political
committees that had failed to register with the campaign finance board.**®

The board assessed civil pendties againg at least 119 campaigns totaing more
than $86,000 for violations of city laws during the 2001 eection cycle. The board
maintainsalist on its Web site of candidates who fail, after repeated notice, to pay
pendties and to repay public funds owed to the city. According to the board, thistactic
to encourage payment of fines has produced “ extraordinary” results.**°

Political attorney Carmen Williams, who served as compliance officer for severd
candidates in New Y ork City’s 2001 elections, praised the board’s program
adminigtration overdl but noted severd areas where improvements could be made.
Williams would like to see the board offer different levels of trainings. “They have the
same training over and over. They should have the basic class. But they should aso
have advanced training.”

Williams sees public funding as areward for risng to a higher leve of campaign
finance law compliance. But she ingsts that many candidates do not redlize this and,
consequently, “think many of the rules are gupid and resent the rules.”  Williams
persondly fedsthe rules are “mostly valuable and defensible,” but thinks the board
would have an eader timeiif it explained the rules better. Williams characterized the
board as“moreinclined to tel you answers than to teach you why the answer isthe
answer. They should explain the philosophy behind the rules” Williamsisa
professonad who understands the rules and easly interprets them for her clients, but she
cdams, “The people who have been hurt most by the program adminigration are the
people who have the least sophiticated campaigns. And those are the people who are
supposed to be helped by the program.”

Throughout the history of the public financing program, the Campaign Finance
Board has solicited and responded to the comments of its critics. The Campaign Finance
Act requires that the board review and evauate the effect of the Act after every city
election, and submit areport to the city council and the mayor on or before September
first of the year following the lection.™° Following the 1989 elections, the board held
two days of public hearings as part of this post-eection review process. Thirty-eght
speakers testified—including former Mayors Koch, Giulian, and many other candidates
and dected officids ™ The board has repeated this practice following every mgjor
publicly financed eection.

The Campaign Finance Board has published reports following each eection,
containing in-depth analyss of the public financing program’s implementation and
recommendations for improving the program. The board published its first



comprehensive report, Dollars and Disclosure, in September 1990. Following the 1991
elections, the board published Windows of Opportunity (1992). On the Road to Reform
(1994) was published by the board following the 1993 dections. A Decade of Reform
(1998), anayzed the board’ s adminigtration of the public financing program initsfirst 10
years. Mogt recently, the board published An Election Interrupted . . . An Election
Transformed (2002), andlyzing the 2001 citywide eections.

Candidate campaign finance practices are congtantly changing; campaign finance
law must change with them. Many of the board recommendations contained in its reports
have been made into law. This congtant evolution of the public financing program isthe
program’s greatest strength. Itisin this spirit of evolution that it is hoped the Campaign
Finance Board will support the CGS recommendations and keep New Y ork City & the
forefront of public campaign financing.

IV. Room For Improvement

A. New York City Possesses Greater Campaign Finance Legislative
Authority Than Is Currently Being Utilized

New York City’s campaign finance laws regulate only the activities of candidates
who voluntarily agree to abide by those laws in exchange for public funding. Some
candidates forego public funding and, consequently, are permitted to raise campaign
funds under much higher state contribution limits. Such candidates are dso not required
to disclose campaign finance data to the New Y ork City Campaign Finance Board. Nor
are such candidates required to disclose to the Board of Elections the same level of detall
regarding fundraising activities that is required by the Campaign Finance Board of
publicly financed candidates. To properly administer the public financing program, the
Campaign Finance Board must obtain paper copies of nonparticipants reports and enter
the information into their eectronic database by hand. Voters seeking disclosure
information for nonparticipants must go in person to the office where the report was filed
and sort through the pages by hand.

New Y ork City officids have taken a conservative gpproach to the question of
whether the city may impose campaign finance redtrictions on al candidates, regardless
of the candidate swillingness to participate in the city’s public financing program.*°2
U.S. Supreme Court rulings have held that spending limits be voluntary.>® But astrong
argument can be made that New Y ork State' s “home rule’ law does, in fact, empower
New York City to impose other regulations, specificaly contribution limits and
disclosure requirements, uniformly upon all candidates for New Y ork City office!>*

New Y ork’s state condtitution provides that “every locd government shdl have
power to adopt and amend locd laws not inconsstent with the provisions of this
congtitution or any general law reating to its property, affairs or government.”*>° The
condiitution specificaly ligts the following policy areasin which locd governments may
legidate: the powers, duties, qualifications, number, mode of seection and removd, and
terms of office of its officers and employees, the membership and composition of its



legidative body; and the governmert, é)rotecti on, order, conduct, safety, health and well-
being of persons or property therein.**®

Locd laws found to be “inconsstent” with state law are preempted by State law.
New Y ork courts recognize two distinct types of inconsstency as grounds for
preemption: “corflict” preemption and “fidd” preemption.*®’

1. Conflict Preemption

Conflict preemption andysis focuses on whether the state and loca governments
have legidated commands that clearly conflict. A clear conflict would exig, for example,
if sate law prohibited the use of public funds to finance candidate campaigns and New
York City law required candidates to accept public financing.

The approach taken by New Y ork courts to determine the presence of conflict
preemption has changed over time. Older decisions tended to find preemption and
restrict the ability of local governments to legidate in substantive aress where the Sate
had adopted laws. More recent decisions have tended to grant greater home rule
authority to local governments. The older, more redtrictive approach to home rule is best
exemplified by the state high court’ s upholding of the gppellate court’ sdecison in
Wholesale Laundry Board of Trade, Inc. v. City of New York (1963).

In Wholesale Laundry, the appellate court struck down aNew Y ork City law
Setting aminimum wage of $1.25 an hour on the ground that the city law was
inconsstent with a state law establishing a minimum wage of $1.00 an hour. Whereas
many states define “incondggtent” to mean “less redtrictive,” this older gpproach
considered aloca law to be incongstent with state law if the local law was either more
or lessrestrictivethan state law. In other words, aloca law was inconsstent with state
law if it was merely different than state law. Specificaly, the Wholesale Laundry court
ruled that alocd law isinconggtent with sate law if the locad law prohibits what Sate
law permits or alows what state law forbids**® In Wholesale Laundry, state law would
permit employersto pay $1.00 an hour, S0 the city’s higher minimum wage law was
preempted.

New York’s high court—the Court of Appeals of New Y ork—affirmed the
gppellate court’ s decision in Wholesale Laundry without publishing a mgority opinion.
Two high court dissenters, however, did write opinions foreshadowing the direction New
Y ork preemption law would take. Both dissenters argued that any loca law furthering
the public policy behind a state law should be found consstent with state law and upheld
as apermissible exercise of home rule**°

The high court, in its 1974 People v. Cook decision, rejected Wholesale Laundry’s
notion that alocal law cannot prohibit what state law permits.*®® In Cook, the court
upheld aNew York City law that required a differentia tax on cigarettes—based on the
cigarettes nicotine content—to be reflected in the retail prices of cigarettes, despite the
fact that Sate law aso imposed a differentid cigarette tax but permitted cigarette sdllers
to charge the same price for cigarettes regardless of nicotine content. Cook argued that
the city did not have the legidative authority to impose the retall price differentid. The
court reasoned that the city’ s authority was rooted in its home rule police powers.
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The court acknowledged that a city may not exercise its police power by adopting
alocal law which isinconsistent with congtitutional or other state law.*®* The court
reasoned, however, that the city’ s enforcement of amore stringent version of adate law
was a permissible exercise of the city’s home rule authority. The court dismissed Cook’s
clam thet the price differentia would need to be explicitly authorized by satelaw in
order to be permissible.*®? Instead, the court held that because the city law was consistent
with the legislative purpose of the state law, the city law was consistent with state law. 3
This decison marks a sgnificant departure from the court’s earlier position that any
difference between state and local law on the same subject was an impermissble
inconsstency.

In Town of Clifton Park v. C.P. Enterprises (1974), a Sate appellate court adopted
the high court’s Cook reasoning, upholding aloca ordinance specifying amethod of
publication for new laws that differed from the stat€'s genera law specifying a method of
publication. Interpreting state home rule law, the court stated:

We do not perceive the use of the word “inconsistent” to be the equivaent
of “different” . ... To define theword “inconsstent” narrowly as
meaning merely “different” would vitiate the flexibility of homerule as
enunciated by the legdature and the executive branch in enacting the
Municipd Home Rule Law.*%

The more recent trid court decison in Mayor of the City of New York v. Council
of the City of New York (1999) explicitly recognized the deference to be given localy
enacted laws, gating:

The home rule provision of [the] NY Condtitution . . . givesloca
governments broad police powers reating to the welfare of their citizens.
Duly enacted locd laws have the same presumption of condtitutiondity as
do State laws, and the party chdlenging alocd law has a*heavy burden”
to prove that the law isinconsstent with the New Y ork State Congtitution
or any generd law of New York State. The presumption of
congtitutionality must be rebutted beyond a reasonable doubt, and a court
should only declare alaw unconstitutional asalast resort.*®®

These decisons makeit clear that New Y ork’ s courts have moved from a
conditutiona interpretation severdy limiting the home rule authority of local
governments to an interpretation that alows loca governments much greater freedom in
legidating. When faced with the question of whether aloca law isin conflict with, and
thus preempted by state law, a New Y ork State court today would likely consider the
extent to which the loca law furthers the legidative purpose of the sate law. To the
extent that the local law furthers the legidative purpose of the state law, a court would
likely find the locd law not in conflict with sate law but, rather, a permissble exercise of
home rule authority—so long as the state legidature has not indicated an intention to
preempt dl locd legidative action in the particular subgtantive field.

2. Field Preemption

Feld preemption andyss focuses on whether extensve Sae regulationin a
particular substantive field of law indicates an intention by the state legidature to be the
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soleregulatorsin that fidld. Though clear examples of conflict preemption are easy to
find, finding clear examples of fidd preemption is more difficult. The doctrine of field
preemption requires courts to discern the intent of the legidature—not an easy task.
Courts recognize two types of field preemption, express and implied. Some dtatutes
expresdy indicate the desire of the legidature to preempt loca lawmaking in the field
using unambiguous language. Mogt Satutes, however, neither confirm nor deny
legidature’ sintent to preempt local legidation.*®°

In Jancyn Manufacturing Corp. v. County of Suffolk (1987), the state’' s high court

considered preemption of alocal law prohibiting the sale of toxic cesspool additives®’
The plaintiff, a cesspool additive manufacturer, argued that the local law was superseded
by aless restrictive state law regulating the content of cesspool additives*®® The court
began by finding that there was no direct conflict between the sate and local law, noting
that “ The fact that both the State and local laws seek to regulate the same subject matter
does not in and of itsdlf give rise to an express conflict.”¢

Instead, the court’ s decision turned on whether the state preempted the entire field
of sawage system cleaners. The court found no preemptive intent in dther the
legidature' s declaration of state policy or the statutory schemeitsdlf.2’© On the contrary,
the court found the Statute to be “entirely absent” of any expressed desire for “across-the-
board uniformity.””* The court firmly rejected the plaintiff’ s argument that any locdl
law prohibiting what state law would dlow isinvaid under Wholesale Laundry. The
court responded that the rule set forth “in Wholesale Laundry gpplies only when the
Legidature has evinced adesre that its regulations should pre-empt the possibility of
varying loca reg7ul ations or when the State specificaly permits the conduct prohibited a
thelocd levd 172

“Implied preemption” was again a issue in Incor porated Village of Nyack v.
Daytop Village, Inc. (1991), where a corporation with a state license to run adrug
rehabilitation facility cdlaimed that aloca government’ s zoning laws were preempted by
the state' s substance abuse treatment law, to the extent that the local zoning law
prevented the corporation from opening aresidential trestment center in an area zoned
non-resdentid. Again the sate’ s high court upheld aloca law, finding no preemption
where “two separate levels of regulatory oversight can coexist.”!”® The court again
regjected the reasoning of Wholesale Laundry, sting:

[T]he test is not whether the loca |law prohibits conduct which is

permitted by State law, because that test is much too broad. Rather . . . we
look to whether the State has acted upon a subject, and whether in so
acting has evinced adedire that it's regulations should pre-empt the
possibility of varying locd dections™

In amore recent case, DJL Restaurant Corp., dba Shenanigansv. City of New
York (2001), the stat€' s high court articulated the grounds on which field preemption will
be found. In upholding aNew Y ork City zoning law, the court explained:

Animplied intent to preempt may be found in a declaration of State policy
by the State Legidature . . . or from the fact that the Legidature has
enacted a comprehensive and detailed regulatory scheme in a particular
area. Inthat event, aloca government is precluded from legidating on
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the same subject matter unlessit has received clear and explicit authority
to the contrary.*"®

DJL Restaurant Corp. makesit clear that aNew Y ork State court’ s finding of implied
field preemption depends on whether the court finds that the Legidature has enacted a
“comprehensive and detailed regulatory scheme.” Where the state legidature has enacted
acomprehensive and detailed regulatory scheme, a court will likely find any loca law on
the subject which differsin any way from the state law to be preempted by state law.

3. Applying the Law to New York City’s Regulation of Campaign Financing

New Y ork’s condtitution, statutes and case law make it clear that local laws must
not be inconsstent with date laws. A locd law will be found to be inconsstent with state
law, and thus preempted, under two circumstances. (1) the locd law directly conflicts
with a state law and does not further the legidative purpose of the state law, or (2) the
locd law regulates activity in afield which the Sate legidature has ether expresdy or
impliedly indicated its intent to be the sole regulator.

When asked in 1987 whether New Y ork City’s proposed voluntary public
financing program would be preempted by state law, New Y ork State Attorney Generd
Robert Abrams opined,

| believe that the Election Law does not preempt the subject of the [public
financing] hbill. Clearly, thereisno explicit Satement by the legidature

that local legidation is preempted. Nor isthere any indication from the
nature of the regulatory scheme of the Election Law of alegidétive intent
to occupy the field of campaign financing. The mere fact that State law
dedls with a subject does not withdraw home rule power from alocdl
government.*"®

The atorney generd’ s opinion regarding to the condtitutiondity of a voluntary loca
campaign finance law might gpply with equa force to a mandatory loca campaign
finance law. The condtitutiondity of a mandatory law was not addressed.

a. Conflict Preemption

With regard to New Y ork City and New Y ork State campaign finance law, a
finding of direct conflict, without more, would likely have no bearing on the
condtitutiondity of the loca law under the congtitution’s home rule provisons. Absent
field preemption, a conflicting local law will only be struck down if it fails to advance the
legidative purpose of state campaign finance regulations. The state of New York has
enacted lawsin two areas of campaign finance regulation: disclosure and contribution
limits

Though State satutes make no mention of legidative purpose or intent, it is safe to
assume that the stat€' s purpose for enacting such restrictions on political peechisthe
only purpose accepted by the U.S. Supreme Court: avoiding corruption or the appearance
of corruption in the eectora process. More stringent local government laws regulaing
campaign finance activities—such as contribution limits lower than current sate limits—
further the legidative purpose of sate campaign finance laws.

38



One might argue that enactment of a state contribution limit (e.g., a $50,000 limit
on generd eection contributions to certain borough president candidates) evinces a Sate
determination that contributions below the limit (e.g., a $49,000 contribution) could not
creete an gppearance of corruption. According to such an argument, the legidative
purpose was to alow contributions of $49,000 to certain borough president candidates.
Lower city limits, therefore, would be inconsstent with the legidative purpose.

More likely, the legidature determined that contributions above the date limits
posed significant threat of corruption or the gppearance of corruption, judtifying the limits
as established and leaving open the question of whether lower limits might be necessary
to avoid the gppearance of corruption under certain circumstances. In fact, the legidature
has acknowledged that contributions of less than $50,000 to borough president candidates
can pose aserious threat of corruption. State law provides that candidates for Manhattan
borough president in the 2001 genera eection could accept contributions up to $50,000
under state law, while candidates for Staten Idland borough president were subject to a
date limit of $11,256. Similarly, 2001 Democratic primary candidates for Manhattan
borough president could accept contributions up to $38,345 while minor party candidates
were subject to a$1,000 limit. (See Figure 2, p. 11.)

Under Mayor of the City of New York, locd laws are presumed to be
condtitutiona. The party chalenging alocal law has a*heavy burden” to prove that the
locd law isinconsgtent with state law. The condtitutiondity of the local law must be
rebutted beyond areasonable doubt. Thereis certainly reason to doubt that the
legidature considered no contribution below $50,000 to threaten corruption. The
establishment of lower contribution limits for different boroughs and different political
party candidates belies such aclam.

Under Cook, Town of Clifton Park and Mayor of the City of New York, stringent
loca campaign finance laws, even those in direct conflict with state campaign finance
laws, should not be preempted by state law.

b. Field Preemption

Field preemption seems a possible—but unlikely—Dbarrier to stronger New Y ork
City campaign finance regulation. Feld preemption may be either express or implied.
Thereisno expressindication in New Y ork’s Election Law of any intent by the
legidature to be the sole regulators in the field. On the contrary, the Election Law section
titled “ Applicability of chapter” dates, “Where a pecific provison of law exigsin any
other law which isinconsgtent with the provisons of this chapter, such provison shal
apply unless aprovison of this chapter specifies that such provison of this chapter shal
apply notwithstanding any other provision of law.”t"’

This provison dearly indicates the legidature sintent not to be the sole regulator
inthefidd of campaign finance. Neverthdess, an opponent of New Y ork City campaign
finance law might argue that this provision gpplies only to other state law and that
preemption of loca law may be implied where the legidature has enacted a
“comprehensive and detailed regulatory scheme.” While some might argue that the New
Y ork State legidature has enacted such a campaign finance regulatory scheme, the
argument is not convincing.
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New Y ork State campaign finance laws are far from comprehensive and are
among the least redtrictive in the United States. The state does not provide public
financing to candidates—an element considered critical to comprehensive campaign
finance regulation by many political scientists. Furthermore, the state’' s campaign
finance disclosure laws fall to bring independent campaign expenditures that support or
oppose specific candidates into full public view. Labor unions and other organizations
gpend tremendous sums to influence New Y ork State and local eections without having
to fully disclose such expenditures. State disclosure laws are likewise deficient in that
they do not require campaign contributors to disclose the identity of their employer—
information essentiad to detecting illegd efforts to evade contribution limits.

One might argue that the operative question is whether the state of New York's
campaign finance law was comprehendve, and therefore indicetive of alegidative intent
to preempt the field, when enacted in 1976. The answer isno. In 1976, for example, 13
gtates and the federal government had adopted some form of public financing, but New
York falled to do so. Its contribution limits were far higher than any other campaign
finance reform jurisdiction, and its disclosure requirements were wesker. Furthermore,
though the state legidature has amended its dection law countless times since 1976, it
has repeatedly failed to close obvious loopholesin the law, thereby evidencing an
apparent lack of interest in creeting a* comprehensive and detailed regulatory scheme.”
New Y ork State' s spotty performance thus suggests no clear intent to occupy the field of
campaign finance regulation.

4. Public Policy Considerations

Public policy concerns cut strongly againg finding field preemption. Loca
elections are the very core of loca homerule principles. The sate' s dlowance of
sringent loca campaign finance laws would cregte little or no extra-locd impact. The
monetary cost of loca campaign finance laws are borne by loca taxpayers. Stricter local
campaign finance laws would impact only candidates running for loca office and
political committees participating in locd eections. The existence of differing campaign
finance lawsin loca jurisdictions would impose no additiona burdens on candidates,
who do not run for loca office in more than one jurisdiction at atime.

To be sure, some politica committees are active in both city and state eections.
Requiring such committees to comply with differing state and local campaign finance
laws might impose a burden upon them. But requiring state committees to abide by locdl
laws when engaged in local dectioneering isfair to local voters. To comply with local
contribution limits, a political committee active statewide should be required to
demondrate that it received enough contributions within the city’ s limits to fund dl
political expenditures supporting or opposing New Y ork City candidates. The burden of
complying with differing disclosure lavs would be avoided dtogether if the Sate
legidature were willing to bring its disclosure requirements up to the standards of New
York City. Both the city and the state should enact independent expenditure disclosure
requirements. The city and the state currently utilize €ectronic campaign finance
disclosure technology, which should be interfaced to further reduce potential burdens on
political committees.
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Recommendation 1: Make City Contribution Limits Mandatory on All
Candidates and Committees Participating in City Elections

New York City should make its contribution limits mandatory and binding on all
candidates and politica committees participating in city eections, not just those
participating in the public financing program. In accordance with its congtitutional power
of homerule, New Y ork City may enact and enforce campaign finance laws furthering
the legidative purpose of state campaign finance law for all city candidates, regardless of
the candidates willingness to participate in the public financing program. The U.S.
Supreme Court’ s interpretation of the federd conditutiond law prohibits the impostion
of mandatory spending limits on candidates, and aso prohibits limits on the amount of
persona funds a candidate may contribute to (i.e., spend on) hisor her campaign.}”® The
city’s public financing and spending limits should, therefore, remain voluntary. The
city’s contribution limits should not be applied to a nonparticipating candidate s use of
persona funds.

Extending the city’s contribution limits to al candidates and committees
participating in city dectionswill diminate the unfar fundraisng advantage currently
enjoyed by nonparticipants. Under current law, for example, a citywide office candidate
who chooses to participate in the public financing program is subject to a $4,500
contribution limit. A candidate for the same office who refuses to participate in the
public financing program may accept contributions ten times larger—up to $45,400. (See
Comparing City and State Contribution Limits, p. 9.) With the city’s contribution
limits extended to al candidates, candidates will be bound by the same fundraising rules.

Recommendation 2: Make City Disclosure Laws Mandatory on All
Candidates and Committees Participating in City Elections

New Y ork City should extend its disclosure laws to al candidates and politica
committees participating in city dections, not just those participating in the public
financing program. Thiswill shed light on the fundraising and spending activities of
nonparticipating candidates, politica parties and independent expenditure committees.
Mandated e ectronic disclosure by nonparticipants will, a the same time, save city tax
dollars currently spent by the Campaign Finance Board collecting paper campaign
finance reports from the Board of Elections and manuadly keying this data into the
Campaign Finance Board' s el ectronic database. Furthermore, development and
enforcement of city disclosure lawsfor dl political committees active in New York City
electionswill enable the Campaign Finance Board to address independent spending
activity that currently goes undisclosed in New York City.

Recommendation 3: Grant Local Jurisdictions Authority to Regulate
Local Campaign Finance Activities Through Legislative Action at the
State Level

The state of New Y ork should clarify the status of New Y ork City’shomerule
power by explicitly granting al loca governments in the state authority to enact and
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enforce gricter campaign finance laws for al candidates and political committees
participating in locd dections.

Theright to eect locd officidsis critical to democratic municipa governance.
New Y ork City residents should be permitted to choose their elected officids as they
deem fit, within the congtraints of the federal and state congtitutions. New Y ork City
resdents and dected officids are clearly the individuas best Stuated to determine the
most gppropriate campaign finance regulations for the conduct of fair and democrétic city
elections.

B. Weak Disclosure Requirements and Lax Enforcement Render
Independent Spending Invisible

| ndependent expenditures are playing an increasingly sgnificant role in eections
throughout the United States, as wedlthy individuas and organizations seek to exert
politica influence beyond that which is possible under aregime of contribution limits.
Ther%igs substantial evidence of undisclosed independent expendituresin New Y ork
City.

Independent expenditures are of particular concern in jurisdictions with public
financing programs, because those candidates who agree to limit their spending are faced
by independent expenditure committees without limits. Independent expenditures
undermine the spirit of contribution limits by enabling wedlthy specid intereststo exert a
level of influence exceeding that which is possible through campaign contributions.
Prohibited from giving a $50,000 contribution to amayora candidate by the Campaign
Finance Board' s $4,500 limit and the state’ s $5,000 limit on corporate contributions, a
specid interest group may instead choose to spend $50,000 on a campaign mailer
independently of the candidate’ s campaign.

To date, the U.S. Supreme Court has protected independent expenditures as a
form of free speech.’®® Y et such large independent expenditures do, in fact, pose arisk of
corruption or the appearance of corruption, arisk recognized by the Court when
judtifying limits on campaign contributions. Though candidates would prefer to control
their own message, most would accept the support of large independent expenditures or
fear such expenditures made againgt them.

One candidate told CGS in confidence, “There was an independent expenditure
made on my behalf. In retrospect, | appreciate what [the independent spender] did. |
didn’'t know he was doing it, but | redlly gppreciate what he did.” While the genera
public may not know the identities of independent spenders, candidates are typicdly well
aware of them. Big independent spenders may receive the same preferentia treatment
they would expect had they given alarge contribution directly to the candidate.

Independent expenditures pose a direct threat to publicly financed eections.
Publicly financed candidates who agree to spending limits often lack the resources to
respond to independent expenditures attacking them. New Y ork City lifts the spending
limits for publicly financed candidates facing opponents who exceed the spending limit.

It does not monitor independent expenditures or lift the spending limit for candidates who
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are attacked by independent expenditures or whose opponents benefit from large
independent expenditures. Other jurisdictionsdo. In Los Angdles, for example, a
publicly financed city council candidate s spending limit is diminated when independent
expendituresin the race exceed $50,000. No loca government jurisdiction currently
offers additiona public funds to candidates facing large independent expenditures,
though severd are consdering such apolicy.

When asked whether independent expenditures play a significant rolein New
Y ork City eections, Campaign Finance Board Executive Director Nicole A. Gordon
replied:

Thisis one of the great mysteries of New Y ork City. We keep waiting to
see the independent expenditure issue raise its ugly heed, and so far it has
not. The unions do have avery active operation which they direct to ther
members. And they certainly do get- out-the-vote [GOTV] activities and

S0 on but, o far we're not aware of any sgnificant independent spending

and have not received complaints about it.8*

The Campaign Finance Board' s latest report, An Election Interrupted . . . An Election
Transformed (September 2002), makes little mention of independent expenditure activity
in New Y ork City elections!8?

Thefact that labor unions are very activein New Y ork City dectionsis common
knowledge. Nonethdless, a survey of campaign finance reports filed with the state by the
city’smogt active unions disclose nothing about union GOTV expenditures, even though
state law requires them to do so.

1. Current Disclosure Requirements

The New York City Campaign Finance Act imposes no separate disclosure
requirements on non-candidate political committees ective in city dections. Politica
committee disclosureis regulated only by state law. New Y ork State law requires
political committees to disclose, among other things: the dollar amount of every
expenditure, the name and address of the person to whom it was made, the date of the
expenditure, and the purpose of the expenditure.!8*

State law defines “palitical committeg’ as any combination of one or more
persons operating or cooperating to aid or promote the success or defeet of a political
party or candidate, but not including such a combination of persons whose only political
activity is making contributions to a registered candidate or political committee’®* The
New Y ork State Board of Elections has advised that alabor union is deemed a politica
committee if it:

(8) solicits or accepts funds (other than regular dues no portion of which are

specificaly collected for palitica purposes) from its members. . . for politica

purposes, or (b) expends funds directly in behdf of any candidate or “politica
committeg” (e.g., posters, mailings, media advertisements, etc.).'8°

The State Board of Elections was asked to issue an opinion whether “partisan
communications (i.e., telephone calls, letters, mailings, etc.) requesting that the recipient
vote for or againgt a particular candidate or proposition, whether directed to the union’s
members and their families or to the generd public” would make the union a politica
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committee subject to state disclosure requirements.*®¢ The board opined that such
activities would bring a union within the definition of a political committee if the
activities caused an expenditure of funds, unless the activity was reported as an in-kind
contribution.*®” 1t seemsimpossible that a campaign mailer would not cause an
expenditure of funds, and the cost of asingle mailer for any city office would exceed the
Campaign Finance Board' s contribution limits

It is clear that under New Y ork State law, expenditures for GOTV activities
supporting particular candidates must be disclosed by the organization making the
expenditures as ether in-kind contributions to the beneficiary candidate (subject to
contribution limits) or asindependent expenditures. In New Y ork City, however, [abor
union GOTV activity on behaf of specific candidates is commonplace and goes
unreported.

2. Abundance of Anecdotal Evidence

When asked whether |abor union independent expenditures played a sgnificant
rolein hisrace, firg-term City Councilman John Liu replied, “Some of the larger unions
had strong get-out-the-vote operations . . . | was strongly backed by labor. 1t was
generdly awhole date, getting out the vote for the mayora candidate they backed and
the other citywides and the borough president candidates”*®® “Did thisindude SEIU
11997 he was asked. “Yeah, they did send out flyersto their members giving them a
wggeﬂlgg date and | was on that datein my digtrict. | have no ideahow much that stuff
costs.”

Steven Banks, who finished second in the Democratic Party primary for the 39"
city council district seet, told CGS, “There are |abor unions that supported me and labor
unions that supported other candidates. | received tremendous help from unions.
[Independent spending] isaconcern. It influences the outcome of certain races” When
asked whether campaign mailers were sent out by labor unions for candidates in his race,
Banks replied, “ Some of the unions that supported me certainly sent out those types of
things"*%° Banks continued:

I’m redlly proud to have al the labor support that | had. Other candidates
in the race were aso supported by labor. Would it be afairer system
overdl if independent expenditures were chargesble to acampaign? Yes,
it would be afarer system overdl. On the other hand, | think the system
is et up to ded with the fact that workers frequently don't do aswdl in
the political context as people of higher income. So to be able to
encourage labor union members to participate, that's a good thing.*%*

Jerry Skurnick, co-owner of the voter contact company Prime New York and a
man the New York Times caled “the master of lists,"*9? confirmed that his company has
sold voter contact lists to labor unions for local election activities %

John Siegd, chairman of Mark Green’s mayora campaign, testified at the
Campaign Finance Board' s December 2001 public hearings that he has “no doubt that
there was sgnificant independent campaign activity” during the weeks between
September 11 and the rescheduled mayoral primary. When asked by Nicole A. Gordon
whether it was union activity, Siegal replied, “I suspect it was, but | don't know. There



were ajtgpated phone calls going to alarge part of the City during that two-week
period.”

Candidates CGS interviewed refused to publicly disclose details of union
gpending. Privately, one candidate told CGS that an opponent of hiswas an officid ina
union and that the union “essentidly ran that campaign—dtaffed it, supplied it,
dispatched members al over thedistrict” working for the candidate. Another candidate
in the same race had support from two other unions, which “provided mailingsto a
subgtantial number of people in the digtrict, phone cdls, and dection day operation

people.”

One candidate asked, “If aunion mailer goes out and says, ‘Here' s eight races
we' re concerned about in Brooklyn,” in other jurisdictions that’ s a reportable expense?’
The candidate noted with a chuckle, “Does't happenin New Y ork City!”

Political commentator, professor and author Fred Siegel remarked that the
Campaign Finance Board' s eectronic disclosure system is the most important component
of the public financing program, but noted:

What it does't pick up isthe in-kind contribution, the public sector union
contribution. That’s where [Democratic candidate for mayor in 2001
Fernando] Ferrer had a huge advantage. Ferrer took off when he had
[SEIU 1199 President Denis| Rivera, because what Rivera brought was a
fidd operation. And once you added that field operation, things looked
very different.1%®

Strangely, candidate after candidate acknowledged union campaign activity but
commented that it was directed only at union members, sharing a common misperception
that union member communications are exempt from campaign finance disclosure
requirements. No such exemption exists under city or state law.

3. No Smoking Gun

Candidate testimony evinces substantia independent spending activity, yet
neither the Board of Elections nor the Campaign Finance Board has acknowledged this.
Determining exactly how much money labor unions and other organizetions have spent in
recent years to influence New Y ork City eectionsisimpossible given the sate's weak
disclosure laws and the lack of loca enforcement by the Board of Elections.

State law clearly requires political committeesto report dl expenditures,
including independent expenditures. State law does not, however, require political
committees to disclose whether an expenditure was intended to support or oppose a
particular candidate. State law also does not require political committees active only in
New York City to file disclosure reports in an dectronic format and, instead, requires
them to file paper copies of their reports with the New York City Board of Elections.
This makes it incredibly difficult for members of the public to review disclosure reports
of New York City committees and impossible to ascertain whom their expenditures were
intended to benefit. This difficulty is exacerbated by the fact that the City Board of
Elections will not provide members of the public with alist of committees filing paper
disclosure reports with the agency. Interested voters must guess the names of committees
that may have filed disclosure reports with the Board of Elections, then specificaly
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request to review the reports of the committees whose names have been correctly
guessed.

Campaign finance reports filed with the Board of Elections for the year 2001 by
the state and local political committees of SEIU 1199 disclose campaign contributions to
candidates running for New Y ork City office, but do not list any other expenditures.
Campaign reports of the New Y ork City Centra Labor Council PAC are a bit more
revealing. The Centra Labor Council’sreports list many politica contributionsto city
candidates. Thereportsaso list a“political contribution” of $6,212 to the New Y ork
City law firm of Menagh & Facone and a payment of $13,650 for campaign mailings to
politica consultants The Advance Group on Sept. 21. It should be noted that the
Campaign Finance Board had declared a moratorium on al campaign spending by
publicly financed candidates during the period from Sept. 11 through the rescheduled
primary on Sept. 25.

A sngle mailing for a citywide or borough president candidate typically condsts
of 100,000 pieces a a cost of approximately $0.50 per piece, for atotal of $50,000.19
According to candidate reports, unions were sending date mailers supporting candidates
for citywide office, borough president and city council on asingle mail piece. It'ssafeto
assume that asingle union mailer, even if sent only to union members, would cost at least
$50,000.%" Candidates aso reported extensive use of phone calls. Though live phone
cdls placed by union volunteers pose little threat to the integrity of the city’s public
financing program, pre-recorded automated phone cals costing between five and ten
cents per completed call may congtitute Sgnificant campaign spending.

The public has no way of knowing how many union mailers were sent out or how
many automated phone calls were placed during the 2001 New Y ork City dections. This
totd unavalability of information is most troubling. The public rdaions firm for SEIU
1199, Sunshine Consultants, denied our request for an interview with SEIU 1199
president Denis Rivera. The New Y ork City Board of Elections advised CGSthet it is
“not acomplaints department,” ingtructing CGS to raise our concerns with the State
Board of Electionsin Albany. The State Board of Elections told CGS that investigations
into dleged wrongdoing are initiated only by citizen complants—the board typicaly
does not initiate investigations on itsown. The New Y ork City Campaign Finance Board
has no mechanism in place, and no explicit jurisdiction under the Campaign Finance Act,
to monitor independent spending activity.

Recommendation 4: Require Disclosure of Independent Expenditures

Two things are certain: Substantia independent campaign spending is occurring
in New York City and the public has no means of knowing its extent. Independent
expenditures may undermine the integrity of publicly financed dections, particularly
when the expenditures go undisclosed. A candidate may agree to New York City’s
spending limit and, in exchange, recaive hundreds of thousands—or millions—aof dollars
in public financing. Though the public believesits tax dollars have been well spent,
insuring that a candidate did not rely on specid interest money to win the eection, the
candidate may in fact have been the beneficiary of hundreds of thousands of dollarsin
undisclosed independent expenditures by a specid interest group.
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The city and the state of New Y ork should adopt disclosure laws requiring all
political committees and individuas making independent expenditures supporting or
opposing candidates to provide the public with full disclosure.

Most importantly, New Y ork City should require al committees or individuas
spending money to influence New Y ork City dections to report independent expenditures
to the Campaign Finance Board in an eectronic format. Disclosure of independent
expenditures will enable the public to make better-informed voting decisons and will
enable the Campaign Finance Board to implement public financing program provisons
designed to aid candidates whose opponents benefit from substantial independent

spending.

Recommendation 5: Adopt a Trigger Provision Lifting Spending Limits

and Increasing Public Funding to Candidates Facing Large
Independent Expenditures

With an independent expenditure disclosure law, it will be possible to determine
which candidates benefit from independent spending. It islikely that one or two
candidates in a race benefit disproportionately from independent spending, to the
detriment of other candidatesin therace. In order to maintain the integrity of its public
financing program, New Y ork City should enact laws to mitigate the disproportionate
effects of large independent expenditures.

The regulation of independent expenditures in the context of publicly financed
electionsis at the cutting edge of campaign finance reform policy. Of the 13 loca
government jurisdictionsin the United States with public financing programs, only four
have provisions dedling with independent expenditures'®® The City of Los Angdles
eiminates spending limits for publicly financed candidates when independent
expenditures in the race exceed specified thresholds. Los Angdlesis currently
consdering strengthening this independent expenditure trigger provison.

New Y ork City should adopt atrigger provison that provides additiona public
funds to and lifts spending limits for candidates opposed by substantia independent
expenditures. Adopting such atrigger would require the city to:

Devise a mechanism to determine which candidate actudly benefits from an
independent expenditure;

Egtablish an independent expenditure threshold which, when exceeded,
triggers the additiond funds and lifted spending limit; and

Determine the amount of additiona funds a candidate should receive.

a. Determining Which Candidate Benefits From an I ndependent
Expenditure

The mogt sgnificant chalenge to implementing an independent expenditure
trigger involves determining whether an independent expenditure was truly to a particular
candidate’ s benefit. Thisfinding would be necessary to determine whether the spending
limit should be lifted for the other candidates and those candidates given additiona
public funds.
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Most independent expenditures will clearly benefit one or more specific
candidates. Independent spenders are typicaly attempting to exert palitica influence
beyond the congtraints of candidate contribution limits. Consequently, most independent
gpenders sincerdly attempt to assist the candidacies of their preferred candidate and their
intentions are no secret. Harming a candidate’ s attempt to get eected is no way to curry
favor.

It is possible, however, that an unpopular group might make an independent
expenditure attempting to benefit a candidate but, in fact, harming the candidate. An
gpartment owners association, for example, might make an independent expenditure
urging votersto eect council candidate“X.” Candidate X, however, might be running in
adidrict with an extremey high percentage of renters. Candidate X may cringe at this
well-intended endorsement by the apartment owners association, while candidate X’'s
opponents saize the opportunity to brand candidate X as an dly of dumlords.

How should the Campaign Finance Board determine which candidate benefited
from the apartment owners association’ s independent expenditure? Should opponents of
candidate X have their spending limits lifted and become digible for additiona public
funds?

New Y ork City should adopt alaw requiring independent spendersto disclose,
under pendty of perjury, which candidate the expenditure is intended to support or
oppose. This disclosure would creste a presumption rebuttable only by afinding of fraud
inacourt of law. The Campaign Finance Board' s determination of which candidate
benefited from an independent expenditure would, consequently, depend solely on the
intent of the spender, not on the perception of a candidate or the presumed impact of the
expenditure on voters.

In the example above, candidate X would be deemed the beneficiary of
independent spending by the apartment owners association absent a court finding of
fraud. This outcome might seem harsh at first blush. Nonetheless, the proposed method
for determining which candidate benefits from an independent expenditure is the most
objective test available. A test dependent on the perception of a candidate or the
presumed impact of an expenditure on voters would be unworkable. Instances of an
independent spender harming the campaign of its preferred candidate are rare.

b. Trigger Thresholds

In addition to developing a procedure for determining which candidate benefited
from an independent expenditure, the city would need to determine the amount a which
independent spending becomes significant enough to warrant rasng the spending limit
and providing candidates with additiona public funds.

In the City of Los Angeles, if an independent expenditure committee, or
committeesin the aggregate, spend more than $200,000 in amayoral race, $100,000 in a
race for other citywide office, or $50,000 in the case of a city council race, in support or
in opposition to a candidate, the spending limit is no longer binding on any candidate in
the race,*%°

The thresholds used in Los Angeles have worked well and provide a good starting
point for New York City. New Y ork City should consder adopting Smilar thresholds for
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mayora and citywide races, and alower threshold for city council races, given the
smaller size of New York City Coundil districts and lower council spending limits 2%
Once established by law, the thresholds can and should be amended if proven to be too
high or low. New Y ork City should begin by adopting the following independent
expenditure thresholds:.

Mayor: $200,000
Other Citywide Office: $100,000
Borough President: $50,000
City Coundil: $25,000

c. Increased Spending Limits

When totd independent expenditures benefiting a single candidate have exceeded
the specified threshold, spending limits should be raised for dl participating candidates in
the same race not benefiting from the independent expenditures. The new spending limit
should equa the standard spending limit plus the dollar vaue of the independent
expenditures.

d. Additional Public Financing

Findly, New York City must determine how much additional public financing a
candidate opposed by large independent expenditures should receive. The best gpproach
would be for candidates to receive one additiona dollar in public matching funds for
every dollar in matchable contributions raised, up to the dollar amount of the independent
expenditures. Total public funds received by a candidate, however, should not exceed
twi ce the applicable spending limit for the office. (Current law limits public funding to
two-thirds of the applicable spending limit.) Figure 9 shows the maximum amount of
public funds a 2005 primary eection candidate could receive under current law, under the
proposed trigger based on current spending limits and under the proposed trigger based
on CGS proposed adjusted spending limits. (See Recommendation 11 for proposed
gpending limits,)

Figure 9

Comparison of Maximum Public Funds Available to Candidates
Under Current and Proposed Public Funding Limits

Public Funds That Would Public Funds That Would
Maximum Public Funds Be Available to 2005 Be Available to
Available to 2005 Primary Primary Candidates Candidates Under
Candidates Under Under Proposed Trigger Proposed Trigger and
Current Law With Current Spending Proposed Primary
Limits Spending Limits
Mayor $3,818,667 $11,456,000 $12 million
Other
Citywide $2,387,333 $7,162,000 $5,000,000
Office
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Borough

pore $850,333 $2.578,000 $2.000,000
resident
Cc“y . $100,000 $300,000 $260,000
ouncil

The recommended independent expenditure trigger provison will maintain the
integrity of New Y ork City’s public financing program by requiring disclosure of
independent expenditures and enabling candidates to compete effectively despite
sgnificant independent spending on their opponents’ behalf.

C. Candidates Facing Opponents Who Exceed Spending Limits Require
Additional Assistance

Under current law, if a nonparticipating candidate receives contributions or makes
expendituresin excess of 50% of the applicable spending limit, the spending limit is
lifted for every candidate in the race and participating candidates receive matching funds
at the increased rate of $5 in public funds for each $1 in matchable contributions, up to
$1,250 in public funds per contributor. However, total public funds received by a
participating candidate may not exceed two-thirds of the spending limit. 2%

The biggest news story in New Y ork City’s 2001 € ection was the race between
sdf-funded billionaire Michad Bloomberg and his Democratic opponent Mark Green.
Bloomberg chose not to participate in the city’ s program of public financing with
voluntary spending limits. Instead, Bloomberg spent $73 million of his persond fortune
to win the Republican Party primary and the mayord generd eection. Bloomberg
outspent public financing program participant Mark Green by more than 4-to- 1.

In addition to the mayora generd dection, high-gpending candidates triggered
additiond public funds and the dimination of spending limitsin three city coundil
Democratic primary elections (council districts 1, 13 and 18).

Asareault of the high-pending opponent trigger provison, mayora candidate
Mark Green received an additiond $765,885 in public funds. Green's Campaign
Chairman John Siegd tegtified before the Campaign Finance Board that, with respect to
the mayoral genera eection, “[t]he campaign finance system failed completely.” Segd
continued:

The additiond matching funds provided to participating candidates to
counterbaance unlimited persond spending by a candidate who opts out is
wholly inadequate and had absolutely no impact in this éection. The
additional funds provided were spent on one afternoon’ stelevision
advertisng. The Republican candidate spent in direct mail alone more
than 10 times the amount of funds that we received as aresult of the
additional matching [funds].2%2
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Segal was not donein hissentiments. Many candidates and politica activigs
were troubled by the lopsided spending in the mayord race. When asked whether the
public financing program adequately dedls with high-spending non-program participants,
newly dected Councilman David Y assky replied:

No. | think that the match should be dramatically increased for people

who are being overspent by large amounts, so that, in a council race, if

somebody’ s going to spend amillion bucks, matching funds should put me

close to amillion, $700,000 or $800,000. Not dollar for dollar maybe, but
close enough that someone would see no gain to be made in raising that

kind of money.?%3

When probed as to how much the match should be increased, Y assky responded:

| don't know, 10-to-1, 15-to-1. What you need to do is require someone to
say how much they’re going to spend. | think that would be

condtitutiona. 1f you could require someone to tell, in advance, how

much they’ re going to spend, and if they’re goi n(g); to overspend by, let's

say, more than twice the amount, then it jumps.2%*

Council candidate Steven Banks expressed concern for the type of message
conveyed to future candidates by Michael Bloomberg's ability to outspend a publicly
financed candidate by such awide margin. Banks bdlieves:

For the system to be viable, we can’'t have arepeat of what just happened.
There has to be some disincentive to somebody to say, “Hey, | canrun
because | can spend my own money or | can raise enough money.” And
right now there aren’t those kinds of disincentives. And the moddl of the
last eection certainly says to people that the publicly financed candidateis
going to get swamped.?®

Political pundit Fred Siegdl inssted that Mark Green, a chief architect of the
city’s campaign finance law, was serioudy handicapped by his decison to participatein
the public financing program and abide by itslimits. According to Segd:

What redly had an impact was the fact that Green, by sticking with [the
campaign finance program], was overwheimed. Bloomberg spent morein
the last week than Green spent in the entire campaign. One effect of
campaign finance in this election was to dlow Bloomberg to buy the
election. That's not too strong. I'm skeptica of these [campaign finance]
laws. It's hard to argue that campaign finance reform didn’t backfire this
time. I'm not terribly partisan. | worked for Clinton in’92 and Giuliani in
'93. | thought Green was the better candidate thistime. | thought the way
the money game played out this time was pretty unfair.”2%

Green'sfundraigng ability was likely hindered by the Democratic Party’s
fractured state following heated primary and runoff elections between Green and
Fernando Ferrer. Bloomberg's victory should not be attributed solely to his ahility to
dramaticaly outspend Green. While stressing Bloomberg's campaign spending and
Green’sinability to keep up, Siegd attributes Bloomberg’ swin to many factors. “Part of
the case here was that no one thought that Bloomberg was going to win. The
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concatenation of the Giuliani endorsement, Bloomberg’s money, the war in Afghanistan,
and anthrax, driving city politics. . . because of these unusud circumstances, you could
buy your way.”?’

In fact, Mark Green spent more than any other mayora candidate in New Y ork
City history, except for Michael Bloomberg. Campaign Finance Board Executive
Director Nicole A. Gordon commented:

The program is not intended to be, and should not be, a guarantee of
success. All it can dois hdp to even thingsout. The only question is, did
Green have enough money to be compstitive to get his message out? |
think he g)robably did. I canimaginethat he, and maybe others, would beg
to differ.%®

Gordon summed up the dilemma. “Unless the Supreme Court is going to say some day
that there can be limits on spending, | don’t know that a public financing program can
ever fully address the resources that might be available to a nonparticipant.”*°

The current high-spending opponent trigger provison is deficient in a least two
respects. Fird, the increase of one dollar in the public funds maiching rate is insufficient
to make ameaningful difference in the publicly financed candidate’ s campaign. Second,
the tota cgp on public financing at two-thirds of the spending limit dramaticdly limits
the effectiveness of the trigger.

Recommendation 6: Require Any Candidate Who Exceeds Spending
Limit to Report the Fact Within 24 Hours

To successfully implement a high-spending opponent trigger provision, New
York City must require a nonparticipating candidate who receives contributions, makes
expenditures or has cash on hand in excess of the goplicable spending limit to report this
fact to the Campaign Finance Board within 24 hours.

The City of Los Angdes requires candidates who raise or spend funds in excess
of the applicable spending limit to report this fact to the City Ethics Commission by
telephone and ether telegram or fax the day the funds are received or the limitation is
exceeded. The provison has worked well facilitating the commisson’ s adminigtration of

the city’ s high- spending opponent trigger.

Recommendation 7: Provide Additional Public Financing To
Candidates Facing Opponents Who Exceed Spending Limit

New Y ork City should amend its campaign finance law to raise the threshold at
which participating candidates qudify for additiona public funding. Under current law,
nonparticipating candidate expenditures above 50% of the spending limit trigger
additiondl matching funds and dimingtion of the spending limit for participating
candidates. Instead, participating candidates should not become digible for additiona
meatching funds and dimination of the gpoending limit until a nonparticipating opponent
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receives contributions, makes expenditures or has cash on hand exceeding 100% of the
applicable spending limit.

Under current law, candidates facing opponents who exceed 50% of the spending
limit receive increased matching funds at the rate of $5-to-$1, rather than the standard
rate of $4-to-$1. New York City should amend its campaign finance law to provide that,
if anonparticipating candidate receives contributions, makes expenditures or has cash on
hand exceeding 100% of the gpplicable spending limit, participating candidates in the
race recaive public funds at double the norma matching funds rate ($8-to-$1 rather than
$4-t0-$1). Tota public funds received by a candidate, however, should not exceed twice
the applicable spending limit for the office. (Current law limits public funding to two-
thirds of the applicable spending limit.) Figure 9, p. 49, shows the maximum amount of
public funds a 2005 primary dection candidate could receive under current law, under the
proposed trigger based on current spending limits and under the proposed trigger based
on CGS proposed adjusted spending limits. (See Recommendation 11 for proposed

gpending limits)

D. Large Contributions Threaten Corruption or the Appearance of
Corruption

New Y ork City’s contribution limits are the highest loca government contribution
limitsin the nation among jurisdictions with public campaign financing programs21°
New Y ork City’s 2001 publicly financed candidates were limited to contributions of
$2,500 (city council), $3,500 (borough president) and $4,500 (citywide office) per
contributor per election year. Theselimits have been increased to $2,750, $3,850 and
$4,950 for 2003/2005 candidates to reflect changesin the cost of living.

In the event of aprimary runoff dection, the contribution limits are increased by
50%. 1n 2001, for example, mayora candidates Mark Green and Fernando Ferrer were
permitted to accept contributions up to $6,750 per contributor—50% higher than the
standard $4,500 limit—as a result of the Democratic primary runoff eection.

In comparison, the City of Los Angeles enforces per election contribution limits
of $500 (city council) and $1,000 (citywide office). Even if the Los Angdleslimitswere
doubled to account for the fact that some New Y ork City candidates must compete in two
eections—a party primary and agenerd dection—in an eection year, New York City’s
limits would be more than twice as high, and three times higher in the event of a runoff
dection.?!

New York City’s $6,750 contribution limit for Green and Ferrer in 2001 was
sgnificantly higher than the recently increased federd limit of $2,000 per contributor per
election. A candidate for the presidency of the United States, for example, islimited to a
total of $4,000 per contributor for the primary and general eections combined.

As mentioned earlier, New Y ork City’s contribution limits gpply only to
candidates who voluntarily participate in the public financing program. (See section
[1(B)(2).) Nonparticipants are bound only by the stat€' s excessively high loophole-ridden
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limits. According to aleading published work on New Y ork palitics, Power Failure:
New York City Politics & Policy Snce 1960:

The gat€' s contribution limits are, in effect, limitations in name only.
Individuals and organizations can legdly contribute amounts in excess
of the limits through the “housekegping” exemption and the exemption
for contributions to political party committees. ... Combined with high
limits, these provisions erode public confidence in the law and
encourage the practices the law was designed to prevent.??

New Y ork City’s $4-to-$1 matching funds rate is designed to encourage
candidates to solicit small contributions, but many candidates took advantage of the city’s
high contribution limits by accepting large contributions. Our research shows that 146
New York City Council candidates who participated in the public financing program
received contributions exceeding $1,000 from more than 1,200 contributors. At least 11
council candidates received contributions in excess of $1,000 from 20 or more
contributors.

Councilwoman Eva Maskowitz, for example, accepted contributions exceeding
$1,000 from more than 40 contributors for atotal of $89,000. Councilman Martin
Golden received contributions exceeding $1,000 from 39 contributors for atotal of more
than $78,000. Councilman Bill DeBlasio received contributions exceeding $1,000 from
more than 30 contributors for atota of more than $72,000. Councilwoman Mdinda Katz
accepted contributions exceeding $1,000 from 31 contributors for atota of more than
$58,000. And Steven Cohn, who lost the 33" counil district Democratic Party primary
to David Y asky, received contributions exceeding $1,000 from nearly 50 contributors,
totaing more than $100,000.

Citywide office candidates have even greater access to wedthy contributors and
have received far more large contributions than city council candidates. Mayord
candidate Mark Green, for example, accepted contributions exceeding $2,000 from more
than 1,800 contributors for atota of more than $7.5 million. Mayora candidate
Fernando Ferrer accepted contributions exceeding $2,000 from more than 750
contributors for atotal of more than $3 million.

Many New Y ork City candidates and experienced observers dike fed the city’s
contribution limits should be lower, particularly in the case of city council candidates.
Gene Russanoff, Senior Attorney for the New Y ork Public Interest Research Group, told
CGS that the contribution limits:

Were and are too high. Of al the city groups [fighting in the late 1980s
for public financing in New Y ork City], we objected from the get go that
they were too high. They’re particularly too high in the case of the
council. We advocated alimit of about $1,000 in council races. The
tenson is, you have to get the government and elected officids to redtrict
the advantages they have. So, the compromises we struck are very
defensible®*?

When asked to comment on the city’ s contribution limits, Councilman John Liu
told CGS, “I think the key to leveling the playing field and making a candidate and future



elected officid accountable to people and less to donors is the contribution limit. And
maybe we should decrease the contribution limits even more.” When asked how low the
contribution limit should be, Liu responded, “1 don't know how low they should go. | st
apersond limit mysdf. | did not accept any contribution over $1,000, with one
exception, that’s my direct blood family. | accepted $1,100 from them, because | wanted
them to be my biggest supporters.”

Councilman Oliver Koppell testified at the Campaign Finance Board' s public
hearings that he voluntarily limited his campaign contributions to $1,000 because he
believes that the city’slimit “may be alittle bit high.” Koppell testified that, because of
the matching funds system, it wasn't necessary for him to accept larger contributions and
now he's an officeholder with “no substantia obligations to any specid interests”1

Councilman David Y assky, whose opponent Steven Cohn raised more than
$100,000 in contributions exceeding $1,000, was asked whether the city’s contribution
limit for council candidatesis reasonable. Y assky replied, “If | was designing it I'd
probably make it lower, maybe $1,000."%°

While perhaps not being low enough, the city’ s contribution limits for citywide
office candidates have had amore discernible impact. Before implementation of the
city’ s public financing program, mayord candidates commonly received contributions
ten times the size of the current $4,500 limit. Gene Russianoff told CGS, “You had dl
these red estate devel opers giving $50,000, $100,000, $150,000 contributions to Koch.
He ran in 1985 againg another citywide officia, the city council president, and outspent
her 11-to-1, $11 million to $1 million—largely with these $50,000 and $100,000
contributions from developers”?'® Campaign Finance Board Executive Director Nicole
A. Gordon likewise commented:

At the mayord leve, there’'s no question that the contribution limit has
changed the face of dectionsin avery bigway. Our contribution limits
before the program was enacted enabled candidates to get as much as
$100,000 from a single contributor. They’ ve been lowered somewhat at
the state level, not nearly enough.?’

While noting that the mayord contribution limits even under the program may not be low
enough, Gordon continued to emphasize the positive impacts of the current $4,500 limit:

To the extent that you can say that contributions might influence dected
officids, that'sbeen diminished. And the playing field leveling at the
mayora level has been pectacular because before the program wasin
place you had situations where candidates were outspent by vast
differentials and didn’t have the resources to compete. And now, you saw
aDemocratic primary in New York City thisyear that had four campaigns
that were dl able to spend the same amount of money. They dl got about
the same in public funds. And there’ s no question that it was a
competitive race.*

Some are not concerned about the $2,500 city council contribution limit,
contending that council candidates are Smply unable to raise large contributions. Nicole
A. Gordon told CGS that “If anything, at the city council leve, the contribution limit is
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artificidly high because the bottom line about city council racesisthat they don’t raise
contributions at the $2,000 level. They just don't get large contributions”*° Some
candidates echoed Gordon’s sentiments. Councilman Y assky told CGS, “I would have
been happy to have alot of $2,500 contributions, but | couldn’t. | didn’t have people
who were willing to give me that much money.”?*°

Recommendation 8: Lower New York City Contribution Limits

New Y ork City’s contribution limits are too high. Candidates solicit and accept
the largest contributions alowed under the legd limits. Such large contributions create
the potentid for corruption or, a the very least, the gppearance of corruption. The fact
that both citywide and city council candidates accepted thousands of contributions
exceeding $1,000 in 2001 should be cause for concern. New Y ork City’s $4,500 limit on
contributions to candidates for citywide office is more than twice the size of the recently-
increased $2,000 federa limit on contributions to candidates for U.S. President, Congress
and Senate.

Only atiny percentage of New Y ork City’s population can afford to make
contributions exceeding $1,000. While candidates unanimoudy report thet they are not
influenced by large contributions, most readily acknowledge that their colleagues could
be and have been corrupted by large contributions.

Some have suggested that the contribution limits should be increased when a
candidate faces an opponent who has exceeded the voluntary spending limit. When
asked whether the city’ s spending limits were reasonable, for example, council candidate
Steven Banks dtated, “| think in a council race they could be lower. | think what we saw
in the mayord race recently was that perhaps they should be higher when someone is not
going to opt into the public financing system.”

New Y ork City’s generous public financing program makes it possible for most
candidates to wage competitive campaigns without relying on large contributions from
wedthy specid interests. Raising the contribution limits when awedlthy, sef-financed
candidate enters the race would defeat a primary purpose of the city’s public financing
program—Kkilling the patient with the medicine, so to peak. Where candidates are
unable to wage competitive campaigns relying only on smal contributions and public
funds—candidates facing a wedthy opponent such as Mayor Michael Bloomberg—the
gppropriate remedy is more public funding, not larger contributions from the handful of
wesdlthy donors who can afford to give more.

New Y ork City's contribution limits for every office are too high, threatening
corruption or, & the very least, an gppearance of corruption. Many candidates running in
2001 voluntarily limited their contributions to amounts smdler than the city’ s limits,
finding the city’ s limits unnecessarily high. New Y ork City should reduce its per dection
cycle contribution limits to the following amounts:

Citywide Office: $2,000
Borough President:  $1,500
City Coundil: $1,000
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The city should enforce these limits for dl candidates running for city office, regardiess
of acandidate swillingnessto participate in the public financing program. The ity
should retain its provison that increases the contribution limits by 50% in the event of a
runoff eection.

Lower contribution limits will substantially reduce the threet of corruption or the
appearance of corruptionin New York City politics. Furthermore, these recommended
contribution limits, when combined with the city’ s generous public financing program,
will dlow candidates to raise sufficient funds to wage competitive campaigns. These
lower contribution limits will also reduce the unfair fundraising advantage enjoyed by
candidates with greater access to wealthy donors.

E. Time Spent Fundraising Varies

Proponents of public campaign financing have long argued that awell funded
public financing program will reduce the amount of time candidates spend fundraising.
Lesstime fundraising, the argument goes, means more time for candidates to discuss
issues with voters. Lesstime fundraising by incumbents means more time to perform
officid duties.

In redlity, the amount of time candidates spend fundraising depends on many
factors beyond the availability of public financing. Public financing certainly playsan
important role in reducing the amount of time candidates spend fundraisng. Other
sgnificant factors include whether the jurisdiction has a fundraising blackout period, the
gzeof ajurisdiction’s contribution limits and the amount of ajurisdiction’s voluntary
spending limits.

In jurisdictions combining public financing with voluntary spending limits, the
gpending limit becomes the de facto fundraising god for serious candidates. New Y ork
City Councilman John Liu told CGS, “My stated god from the outset was thet | would
gpend the maximum dlowed under law. I’'m very happy that there was a spending limit,
because that was my fundraisng god. Getting into this unlimited fundraigng, it just gets
to beridiculous”*?* Thisattitude is by no means unique to New York City candidates.
CGS found this to be true among candidates in the City of Los Angeles, as well. 2?2

1. Pre-Election Year Fundraising

Unlike most jurisdictions with public campaign financing programs, New Y ork
City places no redtrictions on when candidates may begin fundraising for an eection.
Consequently, a city officeholder may start fundraising for aredection campaign on the
day he or she takes office and continue fundraising throughout his or her tenure as a city
officid. Contributorswilling to make donations to an officeholder three years before an
eection are likely seeking palitica access or influence rather than merely demongtrating

support.

Though dl candidates are legally permitted to raise campaign funds as early as
they want, year-round fundraisng is typicaly engaged in by incumbents, to the
disadvantage of chdlengers. Incumbents have no difficulty raisng funds from specid
interests with business before the city and sometimes use this incumbency advantage to
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build awar chest substantial enough to deter chdlengers. Campaign contributions to an
officeholder years before an election may at the very least create an appearance of undue
contributor influence.

Term limits have little impact on this practice. Officeholders who are termed out
of office commonly seek dection to a different public office, playing politicd musicd
chairs. In 2001, for example, dl of the mgor candidates competing for the Democratic
Party’s mayord nomination were * quas-incumbents’—officehol ders termed out of their
office and seeking dection to a different office. Mark Green had been the city’ s public
advocate. Fernando Ferrer had been borough president of the Bronx. Alan Heves had
been the city’s comptroller. Peter Valone had been the speaker of the city council. All
four of these candidates began fundraising more than two years before the 2001 primary
election.

The public advocate race likewise involved three quas-incumbent candidates who
began fundraising as public officeholders more than two years before the 2001 primary
eection: former City Councilman Steven DiBrienza, former City Councilwoman Kathryn
Freed and State Assemblyman Scott Stringer. All three candidates lost in the Democratic
primary dection to Betsy Gotbaum, who had never before held public office. Gotbaum
went on to win the generd dection with 86% of the vote.

In the comptroller’ s race, the only quas-incumbent in the race was dso the only
candidate to begin fundraisng more than two years before the primary dection—former
City Councilman Herbert Berman.

In the Queens borough president race, three of the four major candidates were
quasi-incumbents: former Councilman Sheldon Leffler, former Councilman Alfonso
Stabile and former Councilwoman Helen Marshdl, who won the race. Two of these
three quasi-incumbents, Sheldon L effler and Alfonso Stabile, began fundraisng more
than two years before the primary eection. Leffler is under investigation by the
Manhattan digtrict attorney’s office for illega fundraising activities rlated to $10,000 in
contributions from a Queens red estate executive 223

In the Manhattan borough president race, incumbent Borough President C.
Virginia Fields began fundraising more than two years before the dection and faced no
serious opposition, winning the race with 72% of the vote.

The race for Brooklyn borough president involved two quas-incumbents, former
Councilman Ken Fisher and former State Senator Marty Markowitz. They were also the
only two candidates to begin fundraisng more than two years before the 2001 primary
election. After aclose Democratic primary contest, Markowitz went on to win the
genera eection with 76% of the vote.

Three quasi-incumbents ran for Bronx borough president, former Councilman
Adolfo Carrion, former Councilwoman June Eidand and State Senator Pedro Espada.
Both Carrion and Eidand began fundraising more than two years before the election,
while Espada did not begin fundraising until 2001. Carrion went on to win the office.

Two quasi-incumbents ran for Staten Idand borough president in 2001, State
Assemblyman Robert Straniere and Councilman O’ Donovan. O’ Donovan began
fundraisng more than two years before the eection, while Straniere did not begin
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fundraising until 2001. Both were defeated by Staten Idand Deputy Borough President
James Moalinaro in the generd eection.

Early fundraisng was not as prevaent among city council candidates, most of
whom had never before held eective city office. Out of 298 city council candidates on
the ballot, 29 began fundraisng more than two years before the 2001 primary election.
Four of these early fundraisers were city council incumbents. Only one city councll
incumbent who began fundraising early ran in a competitive race®**

2. Fundraising on a Daily Basis

The amount of time spent fundraisng by New Y ork City candidates on adaily
bassvarieswidely. Candidates for citywide office and borough president tend to
fundraise nearly full-time during the eection year. Candidates for city council spend
ggnificantly lesstime fundraising. Methods of fundraising aso vary. Candidates for
citywide office, borough president and some council candidates rey heavily on phone
cdls. Many council candidates, however, rdied primarily on house parties.

Didtrict 20 council opponents Ethd Chen and John Liu both relied on phone cdls
to raise funds. Council candidate Steven Banks relied on house parties, and council
candidate David Y assky used a variety of fundraising tools. Liu said he spent:

Every day, on average, an hour. But | spaced it out over along period of
time. | sarted fundraising at the beginning of 1998. My god was to have
it finished by the end of the year 2000, so that | could actudly have dl of
2001 taking about the issues and getting the vote out. | did finish my
fundraising by the end of 2000. The average of one hour aday amounts to
over 1,000 over three years.??°

Chen began her fundraising about two years before the € ection and, taking the advice of
her consultant, spent approximately two hours per day diding for dollars. Chen said:

The worg thing about raisng money isto ask people to give you money.
We were told by our campaign consultants to keep asking for donations.
That's the most painful part of dections, to ask people for money, but it's
aso the most important part. So we needed to ask every day, instead of
spending time out in the community.?%°

Y assky began fundraising in January 2000, about 20 months before the primary
election. Yassky gave a detalled description of his fundraising:

| did thismysdf. For George Bush, fundraising is cdling people on the
phone and attending events. For me, alot of the time was spent arranging
the fundraising events themsalves, which were house parties. | did it
through awhole series of house parties. I'd ask somebody to host a party
at their house for me. And to makeit easy for people to do that, | said “I'll
do thework.” They would give meaguest lig, I'd do the invitations, and
often mail the invitations out, dl the production work. | had 30 house
parties, with maybe five hours of production work, so 150 hours, plus
phone cdlls. And | did acouple of mass mailings to my friends and
asociates. 1'dlog it dl into a database, S0 there was data entry time. So
five hours per party, plus another 30 hours of computer time total, for 180
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hourstota. Plusanother 200 phone cdls, times five minutes per cdl,
that’s 1,000 minutes. About 200 hourstotd, for 20 months. That makes
10 hours amonth. Plus the house parties themsdlves were two hours each,
so that' s another 60 hours to be added. So 260 hours.?%’

Banks began fundraising two years before the eection and held 50 house parties.
Banks chose house parties as his mgor fundraising mechanism because the parties dso
served as acommunity organizing strategy. But Banks commented, “1 think far too much
of my time was spent focusing on how to raise money, to the detriment of the time that
could have been spent doing door to door work, for example.”2?8

Recommendation 9: Impose Fundraising Blackout Period

In contrast to New Y ork City, the City of Los Angeles prohibits candidates for
citywide office from fundraising more than 24 months before an dection, while
candidates for the Los Angeles City Council may not fundraise more than 18 months
before an ection.

New Y ork City Campaign Finance Board Executive Director Nicole A. Gordon
acknowledged that so-called “ off year” fundraising advantages incumbents, who can
easly raise funds years before an eection.??° NYPIRG's Gene Russianoff likewise noted
this incumbency advantage and told CGS that there has been political resistance to
proposals that would limit the fundraising time period. Z*°

Candidates had mixed fedlings about limits on pre-eection year fundraisng and
gpending. Numerous candidates, including city council candidates Ethel Chen and
Steven Banks, told CGS that early fundraising should be alowed in order to provide
dark- horse candidates the opportunity to build credibility, but that pre-eection year
campaign spending should be drictly limited. City council candidates running for office
in 2001 and participating in the public financing program were permitted to spend up to
$64,000 in the three years preceding an election year.?3! Spending by candidates not
participating in the public financing is unlimited. Banks bdlieves pre-election year
campaign spending should be prohibited for participating candidates, while Chen
advocates alimit of $10,000-$15,000 per pre-election year.>*?

Nonetheless, it is clear that among candidates for borough president and citywide
office, incumbents and quas-incumbents typicaly begin fundraisng more than two years
before the eection while their opponents do not. This practice is cause for at least two
digtinct concerns. Firgt, officeholder solicitation of contributions three or four years
before an eection poses arisk of undue contributor influence. Second, the grester ability
of officeholdersto raise funds years before an eection, in comparison to a chalenger,
alows incumbents to amass warchests and deter chalengers. The second concernis
mitigated, to some extent, by the city’ s voluntary spending limits. But thismitigation
disappears if the officeholder chooses not to abide by the spending limits.

New York City should prohibit candidates from raising campaign funds more
than 24 months before the primary dection. Officeholders should be permitted to raise
limited funds, to be used exclusvely for expenditures related to officia duties and not for
campaign purposes. These funds should be maintained in a segregated officehol der
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account. Officeholders should be permitted to raise up to $50,000 per year in
contributions of $1,000 or less per contributor per year. The officeholder account
balance should never exceed $50,000.

F. Spending Limits Are Too Complex and Need Adjustment

The New Y ork City Campaign Finance Board administers afairly complex
regime of spending limits, with separate limits regulating campaign spending:

between the primary eection and the generd dection;

between January 1 of the dection year and the primary eection;
during the year preceding the dection year; and

during the third and fourth years preceding the eection yesr,
combined.

The specific spending limits that gpplied during these periods for the 2001 dections are
detailed in section [1(B), Current Law (above). Candidates who exceed the limits
applicable to the three pre-dection years are not penalized by the Campaign Finance
Board. Instead, the amounts exceeding the pre-eection year limits are charged againgt
the first limit applicable in the election year. Candidates who are not on the balot in a
primary eection mug abide by the generd dection spending limit for al expendituresin
the election yesar.

Theided spending limit is high enough to dlow candidates to communicate their
messages to voters, but low enough to alow most serious candidates to reach the limit, so
as to reduce the advantage of candidates with greater access to wedlthy donors. Because
New York City's provison of public fundsis based on its spending limits, with
candidates receiving up to 67% of the spending limit in public funds, a spending limit set
too high will needlesdy increase program cods.

1. City Council

New York City’s 2001 primary eections, the most compstitive in the city’s
history, serve as the perfect case sudy for determining the appropriateness of the current
goending limits. The 2001 primary eection year spending limit for city council
candidates was $137,000. The combined primary limit for the eection year and the three
years preceding the election year was $201,000.

Among the 184 council candidates running in Democratic or Republican party
primaries for whom campaign finance data was available, the median campaign
expenditure was $94,597.%*% The average campaign expenditure among this group was
$95,842. How much does it take to win acity council primary? The average mgor party
primary winner spent $126,799. The median amount spent by major party primary
winners was $123,643. Both of these figures are well below the statutory maximum
$201,000 that primary candidates were authorized to spend.

Only three percent (6 out of 192) of the council candidates on amgor party
primary election balot reached or exceeded the $201,000 limit. Four of these candidates
ran in the digtrict 1 Democratic Party primary, where Elana Posner chose not to
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participate in the public financing program and spent $582,529. Posner’ s high-spending
caused the spending limit to be lifted in the race for publicly financed candidates.
Consequently, three publicly financed candidates lavfully exceeded the $201,000
program limit. Posner’s spending did her little good. She finished fifth out of S
candidates.

The other two candidates to reach the $201,000 limit were district 4 incumbent
EvaMoskowitz and digtrict 20 candidate John Liu. Moskowitz won her primary with
80% of the vote, while Liu edged out his nearest opponent by only two percentage points.

Lessthan 7% (12 out of 192) of the council candidates on amgjor party primary
election ballot reached the two-year primary spending limit of $177,000. Thefact that so
few council candidates reached the maximum four-year $201,000 spending limit or the
two-year $177,000 limit is strong evidence that the city council spending limit istoo
high. This evidenceis further supported by the fact that median expenditures by winners,
aswdl as median expenditures by dl candidates are both below the eection year primary
limit of $137,000. The city council spending limits are in need of downward adjustment.

2. Borough President

The 2001 dection year primary spending limit for the office of borough president
was $1,177,000. The maximum primary spending limit, including dlowable
expenditures in the three years preceding the election year, was $1,357,000. Highly
competitive open seat primaries were held in four of the five boroughs. Democratic
incumbent C. Virginia Fields was running for redection as Manhattan borough president
and faced no primary chdlengers. The 11 candidates running in the city’ s four borough
presdent primary eections were dl participants in the public financing program. The
average candidate spent $770,783, while the median spent by candidates was $774,378.
The average spent by winners was $930,593, while the median spent by winners was
$936, 403. The average spent by losing candidates was $679,463, while the median spent
by losing candidates was $641,024. Despite the 2001 primary eections being highly
competitive, dl of these figures are well below both the ection year primary limit and
the totd primary limit. The borough president spending limits should be adjusted
downward.

3. Public Advocate

The 2001 dection year primary spending limit for the offices of public advocate
and comptroller was $3,270,000. The maximum primary spending limit, including
alowable expenditures in the three years preceding the ection year, was $3,540,000.
Compstitive Democratic Party primary dections were held for both offices, with dl nine
candidates participating in the public financing program. The average candidate spent
$1,579,781, while the median expenditure was $1,900,904. The average and median
expenditure of winning candidates was $2,423,177. The average losing candidate spent
$1,338,811, while the median expenditure of alosing candidate was $1,117,656. Aswas
the case among candidates for borough president, candidates for public advocate and
comptroller spent well below the primary spending limit. The spending limit should be
adjusted downward.

62



4. Mayor

The 2001 dection year primary spending limit for the office of mayor was
$5,231,000. The maximum primary spending limit, including alowable expendituresin
the three years preceding the eection year, was $5,501,000. The Democratic Party held a
highly competitive mayord primary involving five candidates who were al participants
in the public financing program. The Republican Party and the Green Party also held
primaries, though they were considerably less competitive, each of which involved one
candidate participating in the program and one candidate foregoing the opportunity to
recaive public financing—most notably Michadl Bloomberg, who spent $30 million of
his own money to win the Republican primary.

The average amount spent by a Democratic Party mayora primary candidate was
$5,161,990, while the median was $6,070,886. The highest spending Democrat was
Mark Green. Green spent $7,223,026 (including exempt expenditures) and placed second
to Fernando Ferrer, who spent $6,441,587 (including exempt expenditures). Green
defeated Ferrer in a primary runoff and went on to face Bloomberg in the generd
election. Four out of five Democratic candidates reached the spending limit. Three of
the four candidates in the less competitive Republican Party and Green Party primaries
goent far less than the limit, while Bloomberg spent far more than the limit.

Candidates in the Democratic primary were able to wage competitive campaigns
and communicate effectively with voters. Unlike the spending limits for other New Y ork
City offices, there is no evidence to suggest that the mayord primary spending limit
should be lower. Thereisaso no evidence that the limits were too low, preventing
candidates from getting their message out. On the contrary, the mayora limits seem
perfectly set, dlowing serious candidates to compete effectively on alevd playing fidd.

Close examination of generd eection gpending limitsis unnecessary. Spending
limits gppropriate for competitive primary dections will likewise accommodate
competitive generd dections. Given the overwheming voter enrollment advantage of
the Democratic Party in New Y ork City, competitive primary eections are far more
common than competitive generd dections. In most instances, the winner of the
Democratic Party primary is considered the preordained winner of the genera eection.
Exceptions certainly exig, particularly in mayord eections where the winners of the past
three generd dections have been Republicans. Nonetheless, maintaining the same
gpending limit for primary and generd dectionsis gppropriate.

Recommendation 10: Simplify Spending Limits

New York City’s multiple spending limits—different limits applicable to eection
year and pre-dection year soending—combined with the Campaign Finance Board' s list
of expenditures exempt from the spending limits, results in a system that confuses
candidates and voters dike. Mogt jurisdictions with public financing programs, like the
City of Los Angeles, impose much Smpler sysems with a primary eection limit, a
generd dection limit and few or no exemptions. Simple spending limits make it eeser
for candidates to comply with the law and for voters to track campaign spending.




In an effort to smplify campaign accounting for candidates, and to smplify the
public financing program generdly, New Y ork City should diminate the two pre-election
year spending limits. Insteed, the city should enforce two identical spending limits—one
for the primary eection and one for the genera eection—at the amounts recommended
in Figure 10 (below). The city should maintain its current provison establishing a runoff
election spending limit of one-hdf the gandard spending limit.

Furthermore, New Y ork City should diminate al spending limit exemptions with
one exception. Candidate expenditures to defend againg balot access chalenges should
be exempt from the spending limits. (See Recommendation 12.)

Recommendation 11: Lower Spending Limits for Public Advocate,
Comptroller, Borough President and City Council

New York City’s spending limitsfor city council, borough president, comptroller
and public advocate are too high and should be reduced. The mayord spending limit is
appropriately set.

Figure 10 lists the median amounts spent by the winners of the mgor party
primariesin 2001, the total amount of money candidates will be permitted to spend on
their 2005 primary election campaigns, and our recommended spending limits for the
2005 primary eections.

New York City’s 2005 primary eection spending limits are clearly higher than
necessary for every office but mayor. CGS recommends that spending limits be reduced
for dl offices except mayor to the amounts listed in Figure 10. The recommended limits
will dlow candidates to spend amounts adequate for communicating with voters while, a
the same time, leveling the campaign playing fidd and reducing the amount of time
candidates spend fundraisng.

Figure 10
2001 Candidate Spending
11\\/[/[e(!ianPSpen;’b?r 2001 Total 2005 Primary Recommended 2005
ajor 2.lrty rimary Election Spending Limits Spending Limits
Winners
Mayor $18,469,711 $5,998,000 $5,998,000
Public
Advocate / $2,423,177 $3,851,000 $2.5 million
Comptroller
Borough $936,403 $1,469,000 $1 million
President
City . $123,643 $190,000 $130,000
Council




G. Draconian State Ballot Access Laws and City Spending Limit
Exemptions, Enable Well-Financed Candidates to Keep Challengers
on Sidelines

The New Y ork City Campaign Finance Act provides that candidate expenditures
mede for the purpose of complying with the state' s eection law, including legal coststo
chdlenge or defend the vdidity of candidate nominating petitions, are not limited by the
public financing program spending limits®3

The gtate of New Y ork’ s ballot quaification requirements are among the most
onerous in the United States and the subject of countless lawsuits in every dection year.
Perhaps the mogt visible of these lawsuits was the one filed by 2000 presidentia
candidate John McCain. A 1999 Salon.com news article reporting the lawsuit began,
“John McCain may have been able to outlagt his tormentorsin a Vietnam prisoner of war
camp, but that doesn’t mean he's equipped to outsmart New Y ork’ s tortuous ballot access
laws” McCain'slawsuit claimed that New Y ork’ s ballot access laws place an “undue
and overwhelming burden” on candidates >*°

McCain won his lawsuit and did gppear on the New Y ork State Republican Party
presidentid primary eection balot, but the scope of hislega victory was limited to
dtering the ballot access laws for presidentid primary dections. The laws that regulate
ballot access for New Y ork City offices remain byzantine.

New York State law contains page after page of specific detail regarding ballot
qudification petition requirements. The period for filing petitions with the Board of
Elections begins ten Mondays before the primary dection and ends four days later.
Signatures on the petitions must be collected within 37 days of the filing deadline®®” The
number of signatures required is established by state law. A candidate must obtain
ggnatures from the lesser of 5% of the registered voters of the party in the jurisdiction or:

7,500 party members for citywide office;
4,000 party members for borough president; or
900 party members for city council. %8

Any tiny misstep serves as grounds for alegd chalenge. For example, petition
sggners must note their county of resdence. Though the geographic boundaries of New
York City’s five boroughs—Brooklyn, the Bronx, Manhattan, Queens and Staten
Idand—are coincident with the boundaries of the city’ s five counties, the forma names
of three of the counties differ from the corresponding borough’s name. The borough of
Brooklyn is named Kings County. The borough of Manhattan is named New Y ork
County. The borough of Staten Idand is named Richmond County. A signatory’s
confusion of the borough name for the county nameislegd grounds for invdidating the
sgnaure.

Of the 443 candidates who filed balot qudification petitions with the Board of
Elections for offices covered by the public financing program, 88 (20%) failed to quaify
for the balot. Of the 353 candidates who filed certification papers with the Campaign
Finance Board to participate in the public financing program by the June 1, 2001
deadline, 73 (21%) failed to qudify for the balot.
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Candidates enjoying the support of the Democratic Party machine have little
difficulty quaifying for the balat, with limitless numbers of party foot soldierswilling
and able to collect the requisite number of petition sSignaturesin the requisite petition
format. The party’s favored candidates likewise have no difficulty raising funds
necessary to sustain legd challenges to the vdidity of opponents petitions. The fact that
expenditures to challenge opponents petitions are exempt from the campaign finance
program spending limits only encourages the practice.

SandraVassos ran for city council in didtrict 22 againgt Democrat Peter Valone
Jr., son of term-limited speaker of the city council and 2001 mayora candidate Peter
Valone. Vassos attempted to qudify for the Democratic Party primary ballot but had her
petitions chalenged. Vassos tedtified at the Campaign Finance Board' s public hearing
that:

The petition challenge process.. . . enables awell-funded candidate to use
political tacticsto tie up another candidate in court for weeks and force
another candidate to spend alot of money in defending those petitions
regardless of merit. It isthe processthat is adifficult hurdle here for
candidates who are not as well-funded as others.

For example, my Demoacratic petitions were chalenged, brought to trid,
and then brought to appedal, costing well over $13,000. |, dong with many
other candidates for City Council, were forced to drop our appeals or to
curtail them. 1, in particular, was very fortunate, given that | had aso
secured the Republican party endorsement for City Council, which
enabled me to survive the challenge process and go on to the generd
eection. Itisaso my undersanding that many less-funded candidates just
gave up and went home and closed down their races.?3°

Candidates are currently prohibited from using public funds to pay for any expenditures
exempt from the spending limits. Vassos recommended that the Campaign Finance
Board dlow candidates to use public funds to pay for their legd defense againg petition
chdlenges.

When asked what the public financing program’ s greatest weakness is, council
candidate Steven Banks said, “ There isn’t afinite amount that can be spent because of the
use of exemptions” Banks elaborated, “It'savery effective law, but | think it would be a
more effective law if al expenditures were countable, but the celling for expenditures
was higher, because the existence of exemptions creates the ability for candidates who
raise more money to spend money differently. Many of the exempt expenditures were
related to getting on the balot, petitioning-related expenditures.” Banks noted that
candidates with greater access to wedthy donors often pay for ballot access petition
dgnature gatherers. Thisisaform of campaign fidd work, building candidate name
recognition, which is exempt from the spending limits. Banks emphasized, however, that
expenses related to defending balot qudification petitions should be exempt from the
spending limits, because the candidate playing defense has no way to avoid these
expenditures?4°

Ethel Chen, 22001 council candidate in district 20, had her petitions chalenged
by the Democratic Party’ s endorsed candidate John Liu. Chen had been knocked off the
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ballot in 1997 and, consequently, anticipated a balot access chalengein 2001. Chen
took precautions, collecting five times more signatures than the 900 required, and
survived the chalenge. Chen told CGS that the Democratic Party’ s influence in the
balot qudification process extends beyond financia and pro bono lega support for the
party’s chosen candidate. The county Democratic Party organizations aso choose the
judges appointed to the bench in overwhelmingly Democratic New Y ork City. These
judges, according to Chen, have “no sympathy” for candidates defending petitions
against legd chalenges®!

The use of bdlot petition chalenges as apaliticd tactic by wdl financed
candidates not only keeps opponents off the balot, but also delays the receipt of public
financing by those opponents who eventudly survive the petition chalenges. New Y ork
City law requires that a candidate qudify for the balot before recaiving public funds.
Under current Sate law, candidates may not submit petitions to qualify for aprimary
election more than 10 weeks before the election.?*> Candidates wishing to appear on the
September 11, 2001 New Y ork City primary eection balot could not submit
qualification petitions before the first week of July 2001. This telescoped time frame
makes petition challenges al the more effective. Candidates are often tied up in lega
battleswdl into Augudt, leaving only afew weeks, a best, to campaign for office using
public funds

Candidates participating in the public financing program who chdlenge the
petitions of their opponents receive multiple benefits. Not only can a publicly financed
candidate wage a high-cost legd battle to knock an opponent off the balot, but the
candidate can do so without reducing the amount of money the candidate can spend on
his or her campaign because the legd expenses are exempt from the spending limits. The
candidate may dso severdly dday their opponents receipt of public funds using this
tactic.

The process of chalenging petitions gives and unfair advantage to party machine
candidates and reduces electoral competitivenessin New York City. The current
Structure of the campaign finance program only encourages this practice.

Recommendation 12: Eliminate All But One Spending Limit Exemption

The New York City Campaign Finance Act exempts expenditures for compliance
with gtate dection laws and the city’ s campaign finance law from the city’ s spending
limits. These exemptions further complicate an dready complex system of spending
limits. The exemptions give candidates with grester access to wedlthy donors numerous
advantages over other candidates. Candidates with the ability to raise funds in excess of
the spending limits may use paid sgnature getherersto fill their balot quaification
petitions, while opponents rely on campaign volunteersto collect sgnatures. Well-
funded candidates may aso challenge balot petitions of their opponentsin court. Such
petition challenges whittle away opponents’ limited financid resources, sometimes knock
opponents off the balot, and aways delay opponents access to public funds.

New Y ork City should diminate these advantages enjoyed by candidates with
greater access to wealthy campaign contributors by diminating al spending limit

67



exemptions, with one exception. Candidate expenditures to defend againgt balot petition
chalenges should be exempt from the spending limits. Lega defense expenditures are
unavoidable and in no way grant an unfair advantage to the candidate making the
expenditure.

Elimination of dl but one gpending limit exemption will amplify the aty’s
spending limit regime and leve the legd playing fidd between candidates with varying
access to campaign contributors—with only one possible drawback. Politica attorney
and CGS consultant Carmen Williams warned that, if compliance exemptions are
eliminated, candidates will choose to spend limited resources on campaign mailers or
other forms of advertisng rather than on a campaign compliance officer. Williams said:

A candidate has $10,000 left to spend.  She can spend $9,000 on amall
piece and $1,000 on compliance. Or she can spend $8,000 on amail piece
and $2,000 on compliance. They're going to spend $9,000 on the mail
piece and $1,000 on compliance. The only reason I’'m hired to do
compliance work is because my sdlary is exempt.?*®

Whileit is possble that candidates would spend less on compliance if the
exemption were diminated, a candidate s desire to receive the maximum amount of
available public funding might offset this tendency. A campaign’s employment of a
compliance atorney would likely pay for itsdf through the attorney’ s ability to maximize
available public funding. The City of Los Angees amended its public financing law
prior to its 1997 eections to diminate spending limit exemptions for compliance. The
city saw no discernable deterioration in candidate compliance as a result of the
amendment.

The benefits of diminating dl but one spending limit exemption would outweigh
the risk that candidate compliance would deteriorate. The Campaign Finance Board hasa
proven record of vigorous enforcement of the city’s campaign finance law. The only one
hurt by a candidate' s failure to comply with the campaign finance law would be the
candidate. In short, if acandidate doesn’t comply, the candidate doesn't get paid.

H. Officeholders Convert City Funds to Personal Political Use

The New Y ork City Charter prohibits any city officid running for public office
from:

Appearing or participating in any teevison, radio, Internet or printed
advertisement paid for in whole or part with city funds during the
election year;

Using government funds or resources for any mass mailing placed in
the mail lessthan 30 days prior to an eection in which the officid isa
candidate; or

Using government funds or resources for any communication
supporting or opposing a candidate, political party or ballot issue 2

The law does not apply to city funds disbursed through the public financing program.
The law was intended by its primary sponsor, then Speaker of the City Council Peter
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Vadlone, to prevent dected officids from abusing ther office through unregulated
expenditure of public tax dollars for campaign purposes. But the law contains huge
loophoales, including an exception for “ordinary communications between eected
officas and their condituents.”

Despite this charter amendment being passed in 1998, public tax dollars were
again spent for campaign purposes in 2001—thistime by the charter amendment’s
sponsor, Peter Valone. When asked to pinpoint wesknesses in the campaign finance
program, NY PIRG’ s Gene Russianoff retorted:

The Vdlone problem—a powerful city officd spending millions of
dollarsin newdetters, flags, buttons and tote bags promoting his name al
through the dection cyde. Thisis essentidly the Dinkins-Giliani-

Vadlone problem. Dinkins spent amillion dollarsin 1993 on TV ads
promoting municipa bonds that looked and smdled like campaign
commercids. Hedid it in July of the campaign year. Giuliani denounced
him for it, but then did it in 1997. He ran amillion dollars worth of ads
with the Y ankees manager promoting recycling. He ran them dl the way
through September. We got alaw passed in 1998 which prohibits TV and
radio commercias with candidates names and faces. But then this year
Vallone spent it on mailings. So we need to fix that loophole in the law.?4°

Valone, a2001 mayora candidate, spent more than $100,000 in city funds on
canvas tote bags, with the New Y ork City inggnia surrounded by the words
“Compliments of New Y ork City Council, Peter F. Valone, Speaker” dlk-screened on
thesde. Vdlone's spokesman defended the bags as an environmentd “initigtive to
encourage waste prevention.”?*® One week later, Newsday reported Valone spending
$94,000 on flags containing the same message distributed at parades and other events.
The article likewise mentioned the expenditure of public funds for mailings by Vdlone
earlier in the year.?*’

In its most recent report, An Election Interrupted . . . An Election Transformed,
the Campaign Finance Board reported these events and encouraged the city council to
strengthen the charter provision cited above?*®

Recommendation 13: Strengthen Law Prohibiting Elected Officials
From Using Public Dollars to Promote Their Candidacies

One obvious weaknessin New York City’s current law isthat it only prohibits
mailings within 30 days of an dection, instead of alonger period of time. City officids
should be prohibited from using government funds or resources for any mass mailing
placed in the mail during the calendar year of an dection in which the officid isa
candidate.

Another substantial wesknessiis that the law makes no mention of officeholder
expenditures on gifts, such as the tote bags and flags distributed by Valone, for the
promotion of an officeholder’s candidacy. City officias should be prohibited from using
government funds or resources for the production of any gifts, such as tote bags and



flags, bearing the officid’ s name during the caendar of an dection in which the officid
isacandidate.

Ladtly, the law failsto define its exception for “ordinary communications between
elected officids and their condtituents,” aloophole that could be exploited in future
eections. Theterm “ordinary communications between dected officids and their
congdtituents’ should be defined as communication in response to letters or inquiries from
condtituents.

I. Substantial Public Funds Are Distributed to Candidates With No
Serious Opposition

Critics and supporters of the public financing program dike have noted that the
program sometimes distributes public money to candidates who arguably do not need it—
candidates who are not engaged in comptitive races. In the words of Campaign Finance
Board member Dde Chrigtensen:

[O]ne of the things we are confronted with in an era of competing needs
for scarce resources is the distribution of public moniesto candidatesin
[generd dection] races. . . where, because of the registration advantage of
one party over the other, . . . thereis no real contest.?*°

In order to receive public financing, New Y ork City’s program does require a
candidate to qudify for the ballot, to be opposed by a candidate who qudifies for the
balot, and to meet the program’s fundraising thresholds. Thereis no program provision,
however, to ensure that public funding is distributed only to candidates who face serious
opponents. Though some would argue that New Y ork’ s balot qualification process done
isasufficient test of a candidate’ s seriousness, most would agree that truly serious
candidates engage in amodicum of campaign fundraising and spending.

Some local government jurisdictions with public financing programs do require
that candidates face serious opposition in order to receive public funds. In the City of
Los Angdles, for example, in order to receive public financing, a candidate must be
opposed by a candidate who has either qudified for public financing or who has raised,
spent, or has cash on hand of at least:

$200,000 in the case of a candidate for mayor;
$100,000 for other citywide office; and
$50,000 for city council.?>°

The City of Los Angeles requires extensve campaign finance disclosure by dl candidates
running in city elections. Each candidate, regardless of whether the candidate
participatesin the public financing program, must notify the City Ethics Commisson on

the day such candidate raises, spends or has cash on hand exceeding these threshol ds 2>

New Y ork City Campaign Finance Board member Christensen wasn't the only
one expressing concern a the board’ s December 2001 public hearings. Didtrict 1 city
council candidate Rocky Chin tetified:
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[1]n Digtrict 1, the candidate who received the least number of votes, just
under 1,000, or less than 10 percent of the total, being able to then go on
and get more campaign financing raises a question of maybe there should
be alimit, saying if you don’t get a percentage, whether it is 10 percent or
15 or whatever it is, maybe public funds should not be forthcoming. It
doesn’'t seem to me to be avery good use of public funds 22

Chin continued, in reference to candidates in other races, “1 happened to see some
televison ads for candidates who | don’t think had serious opposition. | don’t think that
is really appropriate and possibly not agood use of public funds”>>® Councilman Oliver
Koppdl echoed Chin's sentiments, stating:

It turned out in my race, to be perfectly frank about it, my opponent, who |
thought would campaign actively, did not do so. We are giving money
back, because we did not spend it all. That is an indication that there was
perhaps too much money available in my case where we didn’t face any
ggnificant opposition. | know there were other races of that sort.

| think what you should explore is the possibility of limiting public money
where there has been virtually no money spent in opposition. | redize
there are dangersin that, because even without spending money,
somebody might be a reasonably strong candidate, and you do not want to
eliminate the possihility of a candidate being able to put their message
forward. But thereisaposshility of abuse there where there is very weak
or no opposition where you are putting public money in the campaign.?>*

Examination of campaign finance data from the 2001 dections reved's grounds
for concern. At least 35 truly noncompetitive generd dection contests were held in
2001, with winnersreceiving at least 70% of the vote. There were 21 contestsin which
the winners received more than 80% of the vote. Among the winners of the 35
noncompetitive genera eection contests, 33 recaived atota of nearly $3 millionin
public funds after the primary eection. Most of these publicly financed candidates
outspent their highest spending opponents by at least 2-to-1 in the generd dection.?®®

In the race for Brooklyn borough president, for example, Marty Markowitz won
the Democrétic Party primary by less than Sx percentage points. In doing so, Markowitz
raised $579,347 in contributions and received $647,350 in public funds to cover
$1,157,495 in primary expenditures. Markowitz went on to win the generd election with
more than 76% of the vote, receiving an additional $519,618 in public funds.

Markowitz' s highest spending opponent in the generd dection was Kenneth Fisher, who
had aso run and lost in the Democratic Party primary but appeared on the genera
election ballot asthe Libera Party’s candidate. Fisher spent only $48,616 on his genera
election campaign—Iess than one-tenth of the public funds received by Markowitz for
the generd dection. The Republican candidate on the genera eection balot, Lori Sue
Madow, did no sgnificant campaign fundraising or spending and was not required by
date law to file disclosure reports.

Some candidates have demonstrated the capacity to police themselves, refusing to
accept public funds in noncompetitive races or returning public funds to the campaign



finance board when a race proves not to be competitive. Many candidates, however,
agpireto careersin politics and will use every opportunity to build name recognition,
regardless of the opponent they face in the race & hand. The purpose of the public
financing programis to foster comptitive eections—not political careers.

Recommendation 14: Distribute Public Funds Only to Candidates with
Serious Opponents

New Y ork City should distribute public funds only to candidates who face serious
opponents. A primary dection candidate should be igible to recaive public funds only
if another candidate running for the same office (regardiess of whether the candidateisin
the same party primary) has ether qudified to receive public financing or who has raised,
spent, or has cash on hand of at least:

$250,000 in the case of a candidate for mayor;
$120,000 for other citywide office;

$75,000 for borough president; and

$20,000 for city council.

A generd dection candidate should be digible to receive public funds only if an
opponent on the generd eection balot has met the above thresholds in genera eection
funding.

This recommendation would require the Campaign Finance Board to monitor the
campaign finance activity of nonparticipating candidates. Without extending the city’s
electronic disclosure requirements to nonparticipating candidates, this will be a difficult
task. (See Recommendation 2, p. 41.)

Limiting public funding to candidates who face serious opposition could save the
city millions of dollarsin each ection This money could be redirected to more pressing
needs, such as the provision of additiona public funding to candidates facing large
independent expenditures (see Recommendation 5, p. 47) or to candidates facing high-
spending opponents (see Recommendation 7, p. 52).

V. Conclusion

Public campaign financing has undoubtedly enhanced democracy in New Y ork
City. Thecity’s $4-to-$1 match has increased the importance of smal campaign
contributions which, in turn, has expanded political participation and reduced candidate
dependence on wedlthy donors. Public financing, combined with term limits, encouraged
arecord number of candidates to run for office in 2001. Candidates without accessto
wesdlthy donors, including many women and people of color, have run for office under
the public financing program and won—ingsting they could not have done so without the
city’s $4-to-$1 match. Nearly every serious candidate in 2001 participated in the
program, dramaticaly increasing public disclosure of campaign finance information in
comparison to years before the program’ s adoption. All of this has been achieved for a
tiny fraction of the city’s budget.
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New York City’s public financing program isamodd for the nation. Evolving
campaign finance practices and weak New Y ork State campaign finance laws, however,
have created loopholes in the city’ s program that must be closed if New York City isto
remain among the nation’s leadersin campaign finance reform. New York City should
make its campaign finance laws mandatory for dl candidates running in city eections.
New Y ork City should join the City of Los Angeles, another national |eader in campaign
finance reform, in its effort to address the deleterious impacts of independent
expenditures and wedthy sdf-financed candidates. New Y ork City should require
disclosure by independent spenders and provide additional public financing to candidates
facing large independent expenditures or high-spending candidates who reject public
financing and spending limits.

New York City's demondrated willingness to improve its public financing
program has produced nearly fifteen years of successes. The recommendationsin this
report provide New Y ork City with the roadmap to continue its success storieswell into
the future.
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Notes

! Council on Governmental Ethics Laws (COGEL) 24™ Annual Conference Program, 29 (2002).

2 For population statistics, see United States Census Bureau 2000 General Population and Housing
Characteristics for New Y ork City (visited Aug. 10, 2002)

<http://factfinder.census.qgov/servlet/Basi cFactsServiet>.

3 According to N.Y . State Board of Elections statistics, the city had 4,043,278 registered voters as of April
1,2001. See New Y ork State Board of Elections (visited April 25, 2001)

<http://www.el ections.state.ny.us/report-output/11072473.htrr.

4 New Y ork City boroughs are Brooklyn, the Bronx, Manhattan, Queens and Staten Island. Thefive
counties that correspond exactly with the boroughs are named Kings County, Bronx County, New Y ork
County, Queens County and Richmond County, respectively.

® The borough president, the chief elected official of the borough, is an officer of the city government, not a
separate borough government. The borough president participatesin the budgeting process by developing
an annual budget statement and lobbying the city council for inclusion of projected budgetary needsin the
city budget. The New Y ork City Charter assigns the borough president direct control over a portion of the
city budget (approximately $10-$15 million per year) for implementation of various projects and programs

in the borough. The borough president also reviews all major public and private land use proposals for the
borough, recommending approval or rejection of proposals to the city planning commission and city
council. The borough president appoints a member of the city board of education, a member of the city
glanni ng commission, and members of many other city boards.

The eight political partieswith ballot status in the state of New Y ork’s 2001 el ections were: Republican,
Democratic, Independence, Conservative, Liberal, Right to Life, Green and Working Families. See New
York State Board of Elections (visited April 25, 2001) <http://www.elections.state.ny.us/report-
output/11072473.htn>. The Liberd, Right to Life and Green parties have lost ballot status for the 2003
elections.

7 See New York State Board of Elections (visited April 25, 2001) <http://www.el ections.state.ny.us/report-
output/11072473.htn.
8 NEW YORK CITY CAMPAIGN FINANCE BOARD, DOLLARS AND DISCLOSURE 29 (1990).
® Under fusion voting, asingle candidate may appear on the general election ballot multiple times asthe
nominee of multiple parties. The votes a candidate receives from different ballot lines are “fused” (or
added) together to determine the candidate’ s votetotal. Fusion voting systems facilitate the growth of
minor parties by allowing minor parties to endorse major party candidates and demonstrate the importance
of the minor party to the major party candidate’ svotetotal. A progressive minor party’s (e.g., Green
Party’ s) ability to endorse a Democrat, for example, allows more voters to vote on the minor party’s ballot
line without fear of “spoiling” an election. Furthermore, the potential for such a cross-party endorsement
may lead the Democratic Party to nominate a more progressive candidate with hopes of gaining the minor
party’s endorsement. Asaminor party grows, it may also choose to run its own candidates.
19 For amore detailed account of the numerous K och administration scandals, see URBAN POLITICS NEW
YORK STYLE 283-86 (Jewel Bellush & Dick Netzer eds., 1990).
M CHARLES BRECHER & RAYMOND D. HORTON, POWER FAILURE 125 (1993).
iz NEW YORK CITY CAMPAIGN FINANCE BOARD, DOLLARS AND DISCLOSURE 10 (1990).

Id.
1d. a 11.
15 For more information on the New Y ork City Board of Elections, see (visited March 10, 2000)
<http://vote.nyc.ny.us/index.htn.
16 New York, N.Y., Administrative Code § 3-703(1)(b) (2001).
" New York, N.Y ., Charter Ch. 46 § 1052(12)(c) (2001).
18 See Campaign Finance Board Press Release, “Campaign Finance Board Submits First-Ever CFB Budget
Under New Protection Provided By Charter Revision,” March 10, 1999.
19 New York, N.Y ., Charter Ch. 46 § 1052(10) (2001).
20 New York, N.Y ., Administrative Code § 3-703(1)(a) (2001).
2L |d. at § 3-703(5).
22|d, at § 3-703(1)(C).
2 d. at § 3-703(3).
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24 |d. at § 3-703(4).

%5 |d. at § 3-703(6).

2814, at § 3-705.

27|d. at § 3-705(5).

28 |d, at § 3-703(2)(a).

29d, at § 3-702(3).

301d. at § 3-702(2)(b).

31 1d. at § 3-706(1). See also New Y ork City Campaign Finance Board, 2005 Limits, Requirements, and
Public Funds (visited Oct. 15, 2002) <http://www.cfb.nyc.ny.us/program/program_2005_info.htn™>. The
original limits enacted in 1988, which are adjusted periodically for changesin the cost of living, were $4
million for mayor, $2.5 million for other citywide office, $1.177 million for borough president and

$105,000 for city council.

32 New York, N.Y., Administrative Code § 3-706(2) (2001).

33 1d. at § 3-706(5). Seealso New Y ork City Campaign Finance Board Rule 1-08(j) (2001). Spendingin
excess of the limits applicable to the three years prior to an election year will be charged against the first
applicable limit in the election year. The candidate does not become ineligible to receive public funds and
isnot in violation of the program rules unless the amount by which such expenditures exceed the limitation
isin excess of the expenditure limitation which applies to the candidate in the election year. Asaresult of
post-census redistricting, New Y ork City is conducting city council electionsin 2003 and again in 2005.
These limits do not apply to the 2003 and 2005 city council elections.

34 New York, N.Y., Administrative Code § 3-706(3) (2001).

% d. at § 3-7095.

3% 1n 2001, the state contribution limit formula produced a limit lower than the city’ s $2,500 limit in
numerous races. Republican and minor party city council primary election candidates were required to
abide by the state’ s $1,000 limit in nearly every council district.

In the general election, however, the state’ s city council contribution limit was lower than the
city’s $2,500 election year limit in only one race—the 21* council district general election—where the state
limit was $2,377 per election.

Nonetheless, considering that the city limit is an aggregate limit on contributions for the primary
and general elections combined, the city limit of $2,500 istypically amore stringent limit than the
combined primary and general election state limits. Consequently, Republican and minor party city council
candidates typically must raise funds for the primary election under the state contribution limits, with the
city’ s $2,500 election year limit restricting their fundraising activity for the general election.

37 New York, N.Y., Administrative Code § 3-703(1)(f) (2001).
38
Id

39 The contribution limits are linked to the registered voter population of the borough. Consequently, there
iswide variation in the size of the contribution limitsin the City’ sfive boroughs. 1n 2001, the primary
election limits were as follows (from highest to lowest): Brooklyn $38,345, Manhattan $29,048, Queens
$28,342, the Bronx $21,078 and Staten Island $5,134. See New Y ork City Board of Elections

Memorandum, “Information Relative to 2001 Contribution Limitations’ (May 1, 2001).

0 The general election limits were as follows (from highest to lowest): Brooklyn $50,000; Manhattan
$42,909; Queens $44,726; the Bronx $28,100; Staten Island $11,256. See New Y ork City Board of

Elections Memorandum, “Information Relative to 2001 Contribution Limitations’ (May 1, 2001).

1 Asisthe case with borough president candidates, the contribution limits binding city council candidates
vary widely from district to district depending on the registered voter population. Given the 51 council
districts, there are far too many limitsto list them all here. In order to show the range, both the lowest and
the highest are given in the chart. Thelowest limit of $1,515.20 wasin effect in the 25" council district,
while the highest limit of $3,597.65 wasin effect in the 9" council district. See New York City Board of
Elections Memorandum, “Information Relative to 2001 Contribution Limitations’ (May 1, 2001).

“2 The lowest general election limit of $2,377.70 wasin effect in the 21% council district, while the highest
limit of $4,513.90 wasin effect in the 9" council district. See New York City Board of Elections
Memorandum “Information Relative to 2001 Contribution Limitations” (May 1, 2001).

3 See New York State Board of Elections (visited April 25, 2001) <http://www.el ections.state.ny.us/report-
output/11072473.htn.

4 New York, N.Y., Administrative Code § 3-707 (2001).
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“> The city charter prohibits participating candidates from accepting corporate contributions. See New
York, N.Y., Charter Ch. 46 § 1052(12) (2001). Technically, nearly dl political committees, including
candidate committees and political party committees, areincorporated for legal liability purposes. While
the letter of the charter prohibits participating candidates from accepting contributions from any
corporation, the Campaign Finance Act makes an exception for contributions from incorporated political
committees. See New York, N.Y., Administrative Code § 3-703(1)(I) (2001).

“6 New York, N.Y., Campaign Finance Board Rule 1-04(h) (2001).

71d. at 1-04().

“8 New York, N.Y., Administrative Code § 3-702(8) (2001).

“9N.Y. Elec. Law § 14-114(1)(b) (2001). Thefull text of the state of New Y ork’s elections laws can be
found at the Board of Elections website (visited July 10, 2002)

<http://www.el ections.state.ny.us/downl oad/| aw/el aw2001. pdf>.

°0 None of the contribution limits listed here for citywide office are the product of the statutory formula
Instead, the limits are the results of the statutory minimum (for the minor parties) and maximums (for both
major party primaries and the general election), as adjusted for changes in the cost of living.

®1 The contribution limits listed for the major party primaries are the result of the statutory formula. The
contribution limit for minor party primariesis the statutory minimum adjusted for changesin the cost of
living. The contribution limitslisted for the general elections are the result of both the statutory maximum
(in Brooklyn) and the statutory formula (in the other four boroughs).

2 The contribution limit formulais based on the registered voter population of the borough.
Consequently, there iswide variation in the size of the contribution limitsin the city’ s five boroughs. In
2001, the Demoacratic Party primary election limits were as follows (from highest to lowest): Brooklyn
$38,345, Manhattan $29,048, Queens $28,342, the Bronx $21,078 and Staten Island $5,134. See New

York City Board of Elections Memorandum, “Information Relative to 2001 Contribution Limitations”

(May 1, 2001).

%3 1n 2001, the Republican Party primary election limits were as follows (from highest to lowest): Queens
$$6,884, Brooklyn $5,508, Manhattan $4,969, Staten |sland $3,496 and the Bronx $2,288. See New York
City Board of Elections Memorandum, “Information Relative to 2001 Contribution Limitations’ (May 1,
2001).

>4 1n 2001, the general election limits were as follows (from highest to lowest): Brooklyn $50,000,
Manhattan $42,909, Queens $44,726, the Bronx $28,100 and Staten Island $11,256. See New Y ork City
Board of Elections Memorandum, “Information Relative to 2001 Contribution Limitations” (May 1, 2001).
%> Asisthe case with borough president candidates, the contribution limits binding city council candidates
vary widely from district to district depending on the registered voter population. Given the 51 council
districts, there are far too many limitsto list them all here. In order to show the range, both the highest and
the lowest are given in the chart. In nearly every Republican Party city council primary, and in every single
minor party city council primary, the contribution limit is the statutory minimum, adjusted for changesin
the cost of living, and is not based on the statutory formula

5 NY. Elec. Law § 14-114(1)(b) (2001).

> The statutory maximum contribution limit applied in every borough but Staten Island, where the statutory
formula produced alower contribution limit.

*8 The statutory maximum contribution limit applied in every borough but Staten Island, where the statutory
formula produced alower contribution limit.

9 N.Y. Elec. Law § 14-114(3) (2001).

€0 The statutory limit is $62,500, plus an adjustment for changesin the cost of living. Id. at § 14-114(10).
%1 The language of the statute states that during the 12 month period prior to ageneral election, a party
committee may not spend more than the greater of $500 or $0.01 per registered voter in the district in
which the committeeis organized in support of candidates running for office. 1d. at § 14-114(5).

%214, at § 14-116.

63 See N.Y. State Board of Elections Memorandum, “ Contributions and Receipt Limitations” (visited Dec.
20, 2001) <http://www.elections.state.ny.us/finance/climit.htne.

4 N.Y. Elec. Law § 14-114(6)(a) (2001).

65 1d. at § 14-114(6)(b).

% 1d. at § 14-114(8).
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67 See N.Y . State Board of Elections Memorandum, “Contributions and Receipt Limitations’ (visited Dec.
20, 2001) <http://www.elections.state.ny.us/finance/climit.htne.

%8 New York, N.Y., Charter Ch. 46 § 1052(12)(b) (2001).

%91d. at § 1053.

01d. at § 1052.

" New York, N.Y., Administrative Code § 3-708(5) (2001).

21d. at § 3-711.

31d. at § 3-708(6).

" NEW YORK CITY CAMPAIGN FINANCE BOARD, DOLLARS AND DISCLOSURE 138 (1990).

"> NEW YORK CITY CAMPAIGN FINANCE BOARD, WINDOWS OF OPPORTUNITY 91 (1992).

" NEW YORK CITY CAMPAIGN FINANCE BOARD, A DECADE OF REFORM 131 (1998).

" NEW YORK CITY CAMPAIGN FINANCE BOARD, AN ELECTION INTERRUPTED . .. AN ELECTION
TRANSFORMED 7 (2002).

B1d.

1d. at 46.

80 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of Helen Foster, New Y ork City councilwoman district 16).

81 | nterview with David Y assky, New Y ork City councilman district 33, Dec. 6, 2001.

82 NEW YORK CITY CAMPAIGN FINANCE BOARD, AN ELECTION INTERRUPTED . .. AN ELECTION
TRANSFORMED 438 (2002).

8 1d. a 47.

84 Interview with Gene Russianoff, Senior Attorney for the New Y ork Public Interest Research Group, Dec.
7,2001.

8 NEW YORK CITY CAMPAIGN FINANCE BOARD, 2001 Candidate Survey Results.

8 | nterview with Robert Cermeli, New Y ork City Council candidate district 30, Jan. 16, 2002.

87 |nterview with Fred Siegel, Professor of History at the Cooper Union for Science and Art and Senior
Fellow at the Progressive Policy Institutein Washington, D.C., Dec. 7, 2001.

8 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of Brooklyn Borough President Marty Markowitz).

89 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of Manhattan Borough President C. VirginiaFields).

% NEW YORK CITY CAMPAIGN FINANCE BOARD, WINDOWS OF OPPORTUNITY 23 (1992).

d. a 3L

21d.

93 See Campaign Finance Board Press Rel ease, “Record Number of Candidates Join The Campaign Finance
Program,” June 20, 2001.

9 City Councilman John Liu isthe first Asian American to ever be elected to New Y ork City office. For
population demographic statistics see United States Census Bureau 2000 General Population and Housing
Characteristicsfor New Y ork City (visited Aug. 10, 2002)

<http://factfinder.census.gov/servlet/Basi cFactsServiet>.

% New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 10, 2001 (statement of Rocky Chin, New Y ork City Council candidate district 1).

% |nterview with Steven Banks, New Y ork City Council candidate district 39, Jan. 30, 2002.

97 Interview with David Y assky, supra note 31. Y assky went on to give specific examples: “For one, the
mayoral primary. Alan Hevesi would have won the primary without the campaign finance system. Herein
Brooklyn, the borough president race was won by a guy named Marty Markowitz. There was someonein
the race named Ken Fischer, who was able to raise and did raise at |east twice what Markowitz raised and
would have beaten him for sure. Other council races, in the district that adjoins mine, afellow named
James Davis beat awoman Tish James. And | think Tish would have raised alot more money and that
might or might not have been enough to beat him.”

%8 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of Sandra Vassos, New Y ork City Council candidate district 22).

9 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of Scott Stringer, New Y ork City public advocate candidate).
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100 | nterview with Nicole A. Gordon, executive director of the New Y ork City Campaign Finance Board,
Dec. 4, 2001.

101 | nterview with John Liu, New Y ork City councilman district 20, Jan. 28, 2002.

1921 the Los Angeles 2001 city elections, 96% of serious candidates participated in the public financing
program and 70% received public funds. For detailed information on the City of Los Angeles' public
campaign financing program, including candidate participation statistics, see Center for Governmental
Studies, Eleven Years of Reform: Campaign Financing in the City of Los Angeles (2001)
<http://www.cgs.org>.

103 Campaign finance data is not readily available for nonparticipating candidates in the 1989 elections, so
the 1989 el ections have been excluded from our “serious’ candidate analysis.

104« Serious” is defined as a candidate who raised or spent at least $5,000.

105 | nterview with Nicole A. Gordon, supra note 100.

108 | nterview with Ethel Chen, New Y ork City Council candidate district 20, Jan. 16, 2002.

197 Interview with Steven Banks, supra note 96.

108 A pproximately six months after Carmen Williams granted CGS the interview cited in this report, Ms.
Williams was hired by CGS as a part-time consultant to research independent campaign spending in New
Y ork City elections.

109 1 nterview with Carmen Williams, Political Attorney and CGS Consultant, Dec. 7, 2001.

10 New York, N.Y., Charter Ch. 46 § 1052 (2001).

M1 CHARLES BRECHER & RAYMOND D. HORTON, POWER FAILURE 124-25 (1993).

M2 NEw YORK CITY CAMPAIGN FINANCE BOARD, DOLLARS AND DISCLOSURE 113 (1990).

M3 NEw YORK CITY CAMPAIGN FINANCE BOARD, ON THE ROAD TO REFORM, VOL. 1 61 (1994). C-
SMART stands for Candidate Software for Managing and Reporting Transactions.

14 NEW YORK CITY CAMPAIGN FINANCE BOARD, A DECADE OF REFORM 1988-1998, VOL . 1 71 (1998).
M5 NEW YORK CITY CAMPAIGN FINANCE BOARD, AN ELECTION INTERRUPTED ... AN ELECTION
TRANSFORMED 111 (2002).

118 nterview with Nicole A. Gordon, supra note 100.

17 Interview with Gene Russianoff, supra note 34.

118 | nterview with David Y assky, supra note 31.

119 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of Sandra Vassos, New Y ork City Council candidate district 22).

o New York, N.Y., Charter Ch. 46 § 1052 (2001).
Id

122 | nterview with Gene Russianoff, supra note 34.
123 NEw YORK CITY CAMPAIGN FINANCE BOARD, A DECADE OF REFORM 1988-1998, VOL . 1 61 (1998).
124 City of New York v. New Y ork City Campaign Finance Board, No. 400550/01 (Sup. Ct., N.Y . County
May 8, 2001).
125 New Y ork City Campaign Finance Board Press Release, Campaign Finance Board’s Cost Projection
for Public Fundsin 2001 is $63.3 Million, March 7, 2001.
126 Based on “Public Funds Disbursed per Election” figures presented in Fact Sheet 6.3 inNEW YORK CITY
CAMPAIGN FINANCE BOARD, AN ELECTION INTERRUPTED ... AN ELECTION TRANSFORMED 105-06 (2002).
127 Based on budget data obtained from Carole Campolo, deputy executive director of the New Y ork City
Campaign Finance Board (Dec. 9, 2002). Because the Campaign Finance Board was not created until
1988, only the budgets for fiscal years 1989 and 1990 were used to calculate thisfigure.
128 Based on 1989 voter enrollment: 3,183,739. See Voter Enrollment, New Y ork City Board of Elections
(visited May 8, 2001) <http://www.vote.nyc.ny.us>.
129 Based on Census Bureau population statistics for 1990: 7,322,564. See United States Census Bureau
1990 General Population and Housing Characteristics for New Y ork City (visited Aug. 10, 2002)
<http://factfinder.census.qov/servlet/Basi cFactsServiet>.
130 Based on 1993 voter enrollment: 3,301,683. See Voter Enrollment, New Y ork City Board of Elections
§visited May 8, 2001) <http://www.vote.nyc.ny.us>.

31 Based on Census Bureau population statistics for 1990: 7,322,564. See United States Census Bureau
1990 Genera Population and Housing Characteristics for New Y ork City (visited Aug. 10, 2002)
<http://factfinder.census.gov/servlet/Basi cFactsServiet>.
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132 Based on 1997 voter enrollment: 3,514,974 . See Voter Enrollment, New Y ork City Board of Elections
§visjted May 8, 2001) <http://www.vote.nyc.ny.us>.

33 Based on Census Bureau popul ation statistics for 2000: 8,008,278. See United States Census Bureau
2000 General Population and Housing Characteristics for New Y ork City (visited Aug. 10, 2002)
<http://factfinder.census.gov/servlet/Basi cFactsServiet>.

134 Based on April, 2001 voter enrollment: 4,043,278. See Voter Enroliment, New Y ork State Board of
Elections (visited May 8, 2001) <http://www.elections.state.ny.us/enrollment/enroll.htne.

135 Based on Census Bureau population statistics for 2000: 8,008,278. See United States Census Bureau
2000 General Population and Housing Characteristics for New Y ork City (visited Aug. 10, 2002)
<http://factfinder.census.qov/servlet/Basi cFactsServiet>.

136 Based on April, 2001 voter enrollment: 4,043,278. See Voter Enrollment, New Y ork State Board of
Elections (visited May 8, 2001) <http://www.elections.state.ny.us/enrollment/enroll.htne.

137 Based on Census Bureau popul ation statistics for 2000: 8,008,278. See United States Census Bureau
2000 General Population and Housing Characteristics for New Y ork City (visited Aug. 10, 2002)
<http://factfinder.census.qgov/servl et/Basi cFactsServiet>.

138 Based on chart entitled, Campaign Finance Board Adopted Budget History, obtained from Carole
Campolo, deputy executive director of the New Y ork City Campaign Finance Board (Dec. 13, 2002).

139 New York City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of LeeAnn Pelham, executive director of the Los Angeles City Ethics
Commission).

140 1 nterview with David Y assky, supra note 31.

141 | nterview with John Liu, supra note 101.

142 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of Paul Graziano, New Y ork City Council candidate district 20).

143 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of SandraVassos, New Y ork City Council candidate district 22).

144 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of Helen Foster, New Y ork City councilwoman district 16).

145 NEw YORK CITY CAMPAIGN FINANCE BOARD, A DECADE OF REFORM 1988-1998, VOL . 1 114 (1998).

i;“; Interview with Nicole A. Gordon, supra note 100.
Id.

148 NEw YORK CITY CAMPAIGN FINANCE BOARD, AN ELECT ION INTERRUPTED . .. AN ELECTION
TRANSFORMED 132-33 (2002).

19914, at 132.

150 NY C Administrative Code § 3-713.

151 NEW YORK CITY CAMPAIGN FINANCE BOARD, DOLLARS AND DISCLOSURE 11 (1990).

152 cGS research has uncovered no published documents analyzing the authority of the city to adopt
mandatory campaign finance laws. Prior to adopting its public financing program, however, New Y ork
City sought and received an opinion from the New Y ork State attorney general on the constitutionality of
the proposed voluntary public financing program. The attorney general opined that the proposed public
financing law was within the scope of the city’ s home rule authority. See Letter from Robert Abrams, New
Y ork State attorney general, to New Y ork City Mayor Edward Koch 2 (October 21, 1987).

For athorough exploration of the city’ s authority to enact voluntary campaign finance lawsin the
context of state law preemption, see Jeffrey D. Friedlander et a., A Symposium On Ethics In Government:
The New York City Campaign Finance Act, 16 Hofstra L. Rev. 345 (1988). See also Richard Briffault,
Taking Home Rule Seriously: The Case of Campaign Finance Reform, in RESTRUCTURING THE NEW YORK
CITY GOVERNMENT: THE REEMERGENCE OF MUNICIPAL REFORM 35 (Frank J. Mauro & Gerald Benjamin
eds., 1989).

153 The U.S. Supreme Court has interpreted the First Amendment of the federal constitution to prohibit
mandatory spending limits. See Buckley v. Vaeo, 424 U.S. 1, 49 (1976) (per curiam). The Buckley Court
did rule, however, that Congress may “condition acceptance of public funds on an agreement by the
candidate to abide by specified expenditure limitations.” 1d. at 57 n. 65.

154 For acomprehensive review of both the theory and application of local government home rule law, see
Richard Briffault, Our Localism: Part [—The Structure of Local Government Law, 90 Colum. L. Rev. 1
(1990). Thelegislative authority of local governments throughout the United States is determined by state
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law. According to traditional legal theory, alocal government exists only as aresult of state action. The
state, asalocal government’s creator, has absol ute power to alter alocal government’sjurisdictional
boundaries, or to abolish the local government all together. During the first century of thisnation’s
existence, local governments were empowered to do only that which states authorized them to do. Id. at 8.

The relationship between state and local governments began changing in the second half of the
nineteenth century. Missouri wasthefirst state to grant significant legislative authority to alocal
government in 1875, when it adopted a constitutional amendment granting the City of St. Louis the power
of “homerule.” Californiafollowed suit, granting San Francisco home rule authority in 1879 and then
extending home rule to cities throughout the state eight years later. The home rule movement spread
throughout the country during the Progressive Era, giving local government’ s broad lawmaking authority.
Id. at 10.

At least 41 states have some form of homerule for local governmentstoday. Home rule
provisions generally fall into two categories. The home rule constitutional amendments adopted from the
late 1800sinto the early 1900s treated the local government as a“ state within a state,” possessing full
police power with respect to municipal affairs and immunity from state interference with respect to
municipal affairs. Most states adopting home rule provisions since World War 11 haverelied on amore
modest “legislative” model, which grantslocal governments all legislative authority except that whichis
expressly prohibited by state law. Id. at 10.

The home rule authority invested in local jurisdictions by the state of New Y ork would most
accurately be characterized as following the “legislative” model. Theinvestment of “legislative” model
home rule authority inlocal governmentsisfoundin N.Y. CONST. art. 1X, § 2(c). New York State law does
contain atrace of the “ state within a state” model, prohibiting the state from passing alaw targeted at a
specific local jurisdiction without the local jurisdiction’s permission. See N.Y. CONST . art. IX, 8 2(b)(2).
See also N.Y. CONST. art. IX, § 3(d)(1) (definition of the term “general law”). Seealso N.Y. Municipa
Home RuleLaw 88 2(5), 10(1).

155 NY. CoNnsT. art. IX, § 2(c). Seealso N.Y. Municipal Home RuleLaw § 10(1).
156 N.Y. CoNsT. art. IX, § 2(c). Seealso N.Y. Municipal Home Rule Law § 10(2).
157 For adetailed analysis of the intersection between New Y ork State law, municipal home rule authority
and campaign finance reform, see Richard Briffault, Taking Home Rule Seriously: The Case of Campaign
Finance Reform, in RESTRUCTURING THE NEW YORK CITY GOVERNMENT: THE REEMERGENCE OF
MUNICIPAL REFORM 35 (Frank J. Mauro & Gerald Benjamin eds., 1989). See also Jeffrey D. Friedlander et
a., A Symposiumon Ethicsin Government: The New York City Campaign Finance Act, 16 Hofstra L. Rev.
345 (1988). Briffault, Friedlander and Friedlander’ s co-authors all convincingly argue that New Y ork City
acted fully within it’s home rule powers in adopting its public campaign financing program. None of the
authors, however, explicitly address the question of whether New Y ork City may go beyond the public
financing program with regulations binding all candidates for city office.
158 \Wholesale Laundry Bd. of Trade, Inc. v. City of New York, 234 N.Y.S.2d 862, 864-65 (1st Dep't 1962),
aff'd, 239 N.Y.S.2d 128 (1963).
159 Wholesale Laundry Bd. of Trade, Inc. v. City of New York, 239 N.Y.S.2d 128, 129-30 (1963).
160 people v. Cook, 34 N.Y.2d 100 (1974).
1614, at 105-06.
1624, at 110.
183 4. at 111.
164 Town of Clifton Park v. C.P. Enterprises, 356 N.Y.S.2d 122, 124 (N.Y . App. Div. 1974).
185 Mayor of the City of New York v. Council of the City of New Y ork, 696 N.Y.S.2d 761, 765 (N.Y.. Sup.
Ct. 1999) (internal citations omitted) (upholding New Y ork City Council’s creation of an independent
board to oversee police department despite mayor’s claim that oversight board violated the state
constitution).
166 See Richard Briffault, Taking Home Rule Seriously: The Case of Campaign Finance Reform, in
RESTRUCTURING THE NEW YORK CITY GOVERNMENT: THE REEMERGENCE OF MUNICIPAL REFORM 35, 39
§Frank J. Mauro & Gerald Benjamin eds., 1989).

67 Jancyn Mfg. Corp. v. County of Suffolk, 71 N.Y.2d 91 (1987).
16814, at 95.
169 1d. at 97.
1791d. at 98.
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171 Id.

1721d. at 100 (internal citations omitted).
173 1ncorporated Village of Nyack v. Daytop Village, Inc., 78 N.Y .2d 500, 507 (1991).
174 \d. a 508.
175 DJL Restaurant Corp., Doing Business As Shenanigansv. City of New York, 96 N.Y .2d 91, 95 (2001)
gi nternal quotation marks and citations omitted).

76 etter from Robert Abrams, New Y ork State attorney general, to New Y ork City Mayor Edward Koch 2
gOctober 21, 1987).

""N.Y. Elec. Law § 1-102 (2001).
178 Buckley v. Valeo, 424 U.S. 1, 49 (1976) (per curiam).
179 An “independent expenditure” is an expenditure by a person or organization directly advocating the
election or defeat of a candidate which isin no way coordinated with a candidate’s campaign. An example
of an independent expenditure might be aglossy 5” x 8 %" mail piece sent by alabor union to all of its
members urging votersto elect a particular candidate or group of candidates endorsed by the union. In
some jurisdictions, expenditures by an organization to communicate with its members fal into a“member
communication expenditure” exception and are not subject to the same fundraising limitations and
disclosure regquirements as “independent expenditures.” New Y ork State law contains no such exception.
See Cal. Gov't Code § 85312, which removes member communication expenditures from California's
definition of “independent expenditure.” Seealso Center for Governmental Studies, On the Brink of Clean:
Launching San Francisco’s New Campaign Finance Reforms, 16 (2002).
180 Byckley v. Valeo, 424 U.S. 1, 45 (1976) (per curiam).
181 | nterview with Nicole A. Gordon, supra note 100.
182 The 170 page report contains two paragraphs explaining the meaning of the terms “independent
expenditure” and “soft money.” The second paragraph concludes: “ No allegations were made of
significant ‘independent’ activity during the 2001 elections.” See NEW YORK CITY CAMPAIGN FINANCE
BOARD, AN ELECTION INTERRUPTED ... AN ELECTION TRANSFORMED 87 (2002).
183 N.Y. Elec. Law § 14-102(1) (2001).
1841d. at § 14-100(1). See also New York State Board of Elections 1975 Opinion #2.
185 New Y ork State Board of Elections 1975 Opinion #2.
igj New York State Board of Elections 1978 Opinion #16.

Id.

188 | nterview with John Liu, supra note 101.
189
Id

199 | nterview with Steven Banks, supra note 96.
191 Id.
192 Dan Barry, A Diviner of Meaning in Political Names and Lists, New York Times, July 31, 2001.
193 | nterview with Jerry Skurnick, co-owner Prime New Y ork, Jan. 17, 2002.
194 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 10, 2001 (statement of John Siegal, chairman of mayoral candidate Mark Green's
campaign).
195 Interview with Fred Siegel, supra note 37.
19| nterview with Jerry Skurnick, supra note 192.
197 SE1U 1199 has more than 150,000 membersin New Y ork City.
198 The cities of Austin, Los Angeles, Oakland and San Francisco currently enforce trigger provisions that
eliminate spending limits in arace when independent expenditures exceed specified thresholds. See Center
for Governmental Studies, Public Financing Lawsin Local Jurisdictions(Chart) (2002) (visited Nov. 1,
2002) <http://www.cgs.org>.
199 os Angeles, Cal., Municipal Code at § 49.7.14.
200 One of New Y ork City’s 51 council members represents approximately 157,000 residents and has a
primary election spending limit of $137,000. One of Los Angeles’ 15 council members represents

1proxi mately 246,000 residents and has a primary €l ection spending limit of $330,000.
201 New York, N.Y ., Administrative Code § 3-706(3) (2001).
202 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 10, 2001 (statement of John Siegal, chairman of mayoral candidate Mark Green's
campaign).
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203 |nterview with David Y assky, supra note 31.
204

Id.
205 | nterview with Steven Banks, supra note 96.
208 | nterview with Fred Siegel, supra note 37.
207

Id

zgz Interview with Nicole A. Gordon, supra note 100.

Id.
210 5ee Center for Governmental Studies, Public Financing Laws in Local Jurisdictions (Chart) (2002)
(visited Nov. 1, 2002) <http://www.cgs.org>. Theonly local jurisdiction with a public financing program
and higher contribution limitsisthe Town of Cary, NC, with a $4,000 contribution limit established by
state, not local law.
211 New York City candidates are subject to the same “ per election year” contribution limit whether they
run in both a party primary and ageneral election, or runin only one of thetwo. Given the
overwhelmingly Democratic party registrationin the city, open seat racestypically result in highly
competitive Democratic Party primaries with little competition from Republican or other minor party
candidatesin the general election. Racesinvolving a Democratic incumbent typically produce no
conpetition. Republican and other minor party primaries are rare. Consequently, though the contribution
appliesto the entire election year, it often appliesto only asingle election.

The City of Los Angeles holds nonpartisan elections. If asingle candidate failsto garner more
than 50% of the vote in the general election, then arunoff election is held between the top two vote-getters.
Open-seat races often lead to runoff elections, whereas incumbents typically win the general election
outright. Consequently, many candidates compete in only a single election and thus are subject to the per
election contribution limit for an entire election year.

Therefore, whileit istempting simply to double Los Angeles’ per election contribution limit for
the sake of comparing it to New Y ork City’s per election year limit, this approach has its shortcomings.

212 CHARLES BRECHER & RAYMOND D. HORTON, POWER FAILURE 125 (1993).

213 | nterview with Gene Russianoff, supra note 34.

214 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of Oliver Koppell, New Y ork City councilman district 11).

213 Interview with David Y assky, supra note 31.

21 | nterview with Gene Russianoff, supra note 34.

i; Interview with Nicole A. Gordon, supra note 100.
Id

219 Id.

229 | nterview with David Y assky, supra note 31.

221 | nterview with John Liu, supra note 101.

222 5pe Center for Governmental Studies, Eleven Years of Reform: Campaign Financing in the City of Los
Angeles, 28 (2001) (visited Nov. 1, 2002) <http://www.cgs.org>.

223 Jonathan P. Hicks, Ex-Councilman Changes His Mind And Awaits His Day in Court, New York Times,
Sept. 27, 2002.

224 | ncumbent Councilman Phillip Reed won his primary race with less than 52% of the vote. The other
three incumbents who began fundraising more than two years before the 2001 primary election, Martin
Golden, Bill Perkins and Madeline Provenzano, won their races by at least 15 percentage points.

225 I nterview with John Liu, supra note 101.

228 | nterview with Ethel Chen, supra note 106.

227 | nterview with David Y assky, supra note 31.

228 | nterview with Steven Banks, supra note 96.

229 | nterview with Nicole A. Gordon, supra note 100.

20 | nterview with Gene Russianoff, supra note 34.

231 City council candidates may spend up to $40,000 in the year prior to the election year and up to $24,000
in each of the third and fourth year preceding an election year.

232 Interview with Steven Banks, supra note 96. See also Interview with Ethel Chen, supra note 106.

233 Campaign finance data was not available for 10 major party council candidates who registered with
either the Campaign Finance Board or the Board of Elections as small campaigns and, consequently, were
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not required to file disclosure reports. Likewise, data was unavailable for seven candidates who chose not
to participate in the campaign finance program and failed to file timely reports with the Board of Elections.
2% New York, N.Y., Administrative Code § 3-706(4) (2001).

235 Andrea Bernstein, McCain vs. New York, SALON.COM, DEC. 9, 1999 (visited Aug. 15, 2002)
<http://www.sal on.com/news/feature/1999/12/09/mccain/print.html >.

236 NLY. Elec. Law § 6-158(1) (2001).

237 1d. at § 6-134(4).

238 1. at § 6-136(2).

239 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of SandraVassos, New Y ork City Council candidate district 22).
240 | nterview with Steven Banks, supra note 96.

241 | nterview with Ethel Chen, supra note 106.

242 \Y. Elec. Law § 6-158(1) (2001).

243 | nterview with Carmen Williams, supra note 109.

244 New York, N.Y., Charter § 1136.1 (2001).

2% | nterview with Gene Russianoff, supra note 34.

246 Dan Janison, Vallone Has Baggage, Newsday, Aug. 3, 2001.

247 Dan Janison, From Flags to Bags, Newsday, Aug. 9, 2001.

248 NEw YORK CITY CAMPAIGN FINANCE BOARD, AN ELECTION INTERRUPTED . . . AN ELECTION
TRANSFORMED 137-40 (2002).

249 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 10, 2001 (statement of Dale Christensen, New Y ork City Campaign Finance Board
member).

250 os Angeles, Cal., Municipal Codeat § 49.7.19(A)(2) (2002).

511, at §49.7.18.

252 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance

ZPSrsogram, Dec. 10, 2001 (statement of Rocky Chin, New Y ork City Council candidate district 1).
Id.

254 New Y ork City Campaign Finance Board, Public Hearings on Performance of Campaign Finance
Program, Dec. 11, 2001 (statement of Oliver Koppell, New Y ork City councilman district 11).

2% 1t is clear from data published by the Campaign Finance Board that the highest spending opponents of at
least 17 of the 33 publicly financed candidates were outspent 2-to-1 in the general election. Campaign
finance datais not available for the opponents of 10 publicly financed candidates, as aresult of the
opponents’ failureto file disclosure reports with the NY C Board of Elections. These opponents were not
participants in the public financing program and thus were not required to file disclosure reports with the
Campaign Finance Board. The Campaign Finance Board staff did attempt to obtain disclosure reports for

all nonparticipants from the Board of Elections but were unable to do so for candidates who failed to file.
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New York City's public campaign financing law, enacted in 1988, serves as a
model for the United States. It has enabled candidates lacking access to
wealthy campaign contributors to wage competitive campaigns. The program
has also increased the importance of small campaign contributions from city
residents, encouraged nearly all of the city's serious candidates to agree to
fundraising and spending limits and dramatically improved campaign finance
disclosure. This CGS report, A Statute of Liberty, explores the successes of
New York City's law, but also recommends reforms to make the program operate
even more effectively, urging lawmakers to:

Make City Contribution Limits and Disclosure Requirements
Mandatory on All Candidates and Committees Participating in City
Elections

Require Disclosure of Independent Expenditures

Provide Additional Public Funding to Candidates Facing Large
Independent Expenditures or High-Spending, Wealthy Opponents

Reduce New York City's Contribution Limits

Impose a Fundraising Blackout Period

Simplify and Adjust Spending Limits
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