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Stalled Lobby Reform Bills to be Resolved Before August
Recess

The House and Senate have now overwhelmingly passed their respective pieces of
lobbying and ethics reform legislation, but a partisan impasse in the Senate has stalled
progress. Before the Independence Day recess, Senate Majority Leader Harry Reid (D-
NV) was unable to reach an agreement with Republicans to go to conference. The House


http://www.ombwatch.org/
http://www.ombwatch.org/article/archive/65
http://www.ombwatch.org/article/archive/341
http://www.ombwatch.org/article/archive/251
http://www.ombwatch.org/article/archive/9
http://www.ombwatch.org/article/articleview/3894/1/491
http://www.ombwatch.org/article/articleview/3902/1/491
http://www.ombwatch.org/article/articleview/3902/1/491
http://www.ombwatch.org/article/articleview/3893/1/491
http://www.ombwatch.org/article/articleview/3893/1/491
http://www.ombwatch.org/article/articleview/3903/1/491
http://www.ombwatch.org/article/articleview/3896/1/491
http://www.ombwatch.org/article/articleview/3897/1/491
http://www.ombwatch.org/article/articleview/3899/1/491
http://www.ombwatch.org/article/articleview/3895/1/491
http://www.ombwatch.org/article/articleview/3905/1/491
http://www.ombwatch.org/article/articleview/3906/1/491
http://www.ombwatch.org/article/articleview/3907/1/491
http://www.ombwatch.org/article/articleview/3908/1/491
http://www.ombwatch.org/article/articleview/3904/1/491
http://www.ombwatch.org/article/articleview/3901/1/491
http://www.ombwatch.org/article/articleview/3898/1/491
http://www.ombwatch.org/article/articleview/3900/1/491

and Senate bills both increase current disclosure requirements for paid lobbying
activities under the Lobbying Disclosure Act, but a few discrepancies between the two
have to be worked out in conference. Reid promised to complete work on the lobbying
and ethics bill before the August recess.

On May 24, the House adopted H.R. 2316, the Honest Leadership and Open Government
Act of 2007, on a 396-22 vote, and the Senate passed its own version, S. 1, on Jan. 18, 96-
2. For weeks, aides from both chambers have been negotiating a final bill in pre-
conference meetings.

On June 26, Reid tried to name conferees on the lobbying bill, but Senate Minority
Leader Mitch McConnell (R-KY) blocked the appointment of any Senate conferees. Reid
tried again, and Republicans objected at McConnell's request, saying they would allow
action on the measure only if promised a vote on a separate bill that would require
electronic filing of campaign finance reports, S. 223, as well as an unnamed amendment.
Republicans did not disclose the details of their amendment, but Sen. Bob Bennett (R-
UT) said it relates to election transparency. BNA reported that it likely deals with
eliminating the caps on the amount parties can spend in coordination with candidates.
Because Democrats had not seen the amendment, they would not agree to vote on it.
According to Congressional Quarterly ($), McConnell's first objection was given because
Reid moved to go to conference before the GOP was ready to sign off on the motion;
McConnell actually has no objections to beginning negotiations with the House.

Two days later, McConnell was getting ready to sign off on the creation of a conference
committee without any conditions about the electronic filing bill, when Sen. Jim DeMint
(R-SC) told McConnell he objected to S.1 moving forward until he secures a guarantee
that new earmark disclosure rules will remain in the legislation; DeMint renewed his
objection July 9. DeMint's action delayed any progress to move to conference. Unlike in
the House, which passed a House rule that required disclosure of earmarks, the Senate
put its earmark disclosure measures in S.1. Until the bill becomes law, the Senate has no
disclosure rules on earmarks.

In the meantime, work is going forward to resolve differences between the two bills. One
major obstacle is the "revolving door" provision aimed at preventing members of
Congress and senior staff from quickly moving into lobbying jobs after they leave Capitol
Hill. Under the Senate bill, senators would be prohibited from engaging in lobbying for
two years and senior aides for one year, but the House bill made no changes to the law's
current one-year rule. Another contentious issue is a House-passed provision that would
extend gift and travel rules to lobbyists for state and local institutions such as
universities.

According to Congressional Quarterly ($), a provision that would prohibit law firms that
have contracted out services to congressional offices from doing any lobbying will also be
controversial. The provision would prohibit the attorney's firm from lobbying Congress
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while the lawyer is also working for a congressional office.

Both the House and Senate bills would require lobbyists to reveal whether they bundled
political contributions, and it would create a new electronic disclosure system for
lobbying expenditures and activities. The Senate bill would prohibit lobbyists from
sponsoring parties at national conventions, but the House legislation removed that
measure. For a more in-depth breakdown of the differences between the chambers' bills,
see this comparison chart prepared by the Campaign Legal Center.

With so much deliberation occurring behind the scenes in pre-conference meetings,
advocates of reform worry that strong provisions could be weakened. The Campaign
Legal Center, Common Cause, Demaocracy 21, the League of Women Voters, Public
Citizen and U.S. PIRG sent a letter to House Speaker Nancy Pelosi (D-CA) and Reid
calling on them to keep the strong provisions in each of the bills intact. The groups
expressed special support for the bundling provision and maintaining lobbyist disclosure
of their fundraising events. The letters stated, "Our organizations urge you to ensure that
the final conference report on lobbying reform legislation includes strong and effective
provisions to provide for the disclosure by lobbyists of the fundraising events they hold
and the contributions they 'bundle’ for Members. We also urge you to ensure that the
strong Senate ethics reforms and earmark reforms passed by the Senate are included in
the final conference report.”

The lack of action on lobby reform is quite striking. The House and Senate bills passed
decisively. The public, in the aftermath of the Jack Abramoff and other scandals, sent a
strong message in the last election that reform is necessary. Yet final action has been
slow — and it is beginning to take its toll. Just as the president's popularity has
plummeted, congressional approval ratings have also decreased significantly. The
Democrats are beginning to feel the heat for not getting laws like lobby reform sent to
the president for his signature.

Acknowledging the situation, Reid has threatened to take time away from the August
recess to force final action. Reid said he was not going to offer any more motions to go to
conference on the lobbying bill. Instead, he intends to wait for Republicans to say they
want a deal. On the Senate floor June 29, Reid warned, "Everyone should understand
that prior to the August recess, we are going to complete ethics and lobbying reform. We
are going to do it if we have to spend nights, weekends, take days out of our August
recess.” If that is true, the promise of acting on lobby and ethics reform will have only
taken seven months to complete.

Aftermath of Supreme Court's Ruling Exempting
Grassroots Lobbying from Campaign Finance Restrictions

Reactions to the U.S. Supreme Court's ruling in Federal Election Commission v.
Wisconsin Right to Life (WRTL) include dire predictions of massive amounts of soft
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money spent on sham issue ads before the 2008 elections, and even the end of the entire
campaign finance regulatory regime. But the actual impact of the decision, which
exempts grassroots lobbying broadcasts from the "electioneering communications" ban
on corporate funded broadcasts that refer to federal candidates within 60 days of a
general election or 30 days of a primary, is likely to be much more limited. The Federal
Election Commission (FEC) must decide whether or not it will establish a rule
implementing the decision, while a similar case has been sent back to a lower court for a
ruling consistent with the Supreme Court's opinion.

FEC Rule or Case-by-Case Enforcement?

At its June 28 meeting, the FEC made no decision about how it will respond to the ruling
in the WRTL case. The day before, FEC spokesperson Bob Biersack told Roll Call ($) that
the FEC's options are to:

e conduct a full rulemaking process, taking about one month to draft a proposed
rule, allowing 30 days for public comment, and possibly holding a public hearing.
The final rule, including any revisions, would then be published. Biersack said the
process could be a "special interest slugfest."”

e use the emergency rulemaking process to put a rule in place quickly, without
public comment. Such a move would likely draw strong criticism from
stakeholders that want input on the rule.

e proceed with no rule, implementing the exemption on a case-by-case basis. This
approach would leave the public with no clear standards and could have a chilling
effect on nonprofits unwilling to risk enforcement action by the FEC.

Former FEC Commissioner Michael Toner suggested that the Supreme Court's opinion
in WRTL provides a useful framework for a rule. As a commissioner, Toner supported a
2006 proposal from Commissioner Hans von Spakovsky and supported by OMB Watch
and other nonprofits that would have exempted grassroots lobbying broadcasts similar
to the test set by the Court. The Democrats on the FEC blocked the rule, saying they
preferred to wait for guidance from the courts.

The Supreme Court's Definition of a Genuine Issue Ad Should Guide FEC

The WRTL case makes a significant contribution to the evolving definition of what
constitutes issue advocacy as opposed to partisan electoral messages. These factors
suggest that a case-by-case approach to future enforcement of the electioneering
communications rule would not provide a sufficiently objective standard. Chief Justice
John Roberts' majority opinion said the standard "must be objective, focusing on the
substance of the communication rather than amorphous considerations of intent and
effect." In other words, the rule must be limited to content of the broadcast, and the
context, including the subjective intent of the speaker, is irrelevant. By removing these
vague and contentious factors from consideration, the Court has made the job of drafting
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a rule much easier.

The FEC can look to pages 16 and 21 (footnote 7) of the Court's opinion for the major
factors in any proposed rule. These identify a genuine issue ad as follows:

e The focus of the broadcast is on a legislative issue, takes a position on the issue,
urges a federal officeholder to support that position, and calls on the public to
contact the officeholder. This is essentially the same as the IRS regulation
defining grassroots lobbying.

e There is no reference to the "election, candidacy, political party, or challenger”

e Takes no position on a candidate's character, fitness for office or qualifications

The Court also made it clear that the fact that issue advocacy occurs close to the time of
the election does not weaken constitutional protections. Similarly, the relevance of the
issue to election debates cannot be considered. The bottom line is that any FEC rule or
other action must give the benefit of the doubt to the speaker.

In addition, enforcement of the electioneering communications rule cannot unduly
burden nonprofit or corporate speakers, since the Court said it must "entail minimal if
any discovery to allow the parties to resolve disputes quickly without chilling speech...”

Maine Case Revived

Within days of its decision in WRTL, the Supreme Court sent a similar case, the
Christian Civic League of Maine, Inc. v. Federal Election Commission back to a lower
court for a new ruling consistent with its decision in WRTL. The Christian Civic League
(CCL) appealed to the Supreme Court after the lower court ruling dismissed its challenge
to the electioneering communications rule.

The facts in the CCL case are similar to those in WRTL. CCL wished to broadcast ads
referring to Sen. Olympia Snow (R-ME) during her re-election campaign last year. A
three-judge panel dismissed the CCL lawsuit in September 2006 because the ads were
about legislation that had already been voted on by the time the case came before the
court, making it moot. In its WRTL decision, the Supreme Court held that this situation
fits an exception to the general rule against judicial consideration of moot cases, since it
is a dispute capable of repetition, and the timing of the event is so short, it cannot be
litigated prior to the conclusion of an event, in this case a legislative vote. Without the
exception, the issue would evade judicial review.

U.S. Attorney Firings Expose Political Nature of Attack on
ACORN's Voter Mobilization Efforts

Current congressional investigations into the Bush administration's 2006 firing of nine
U.S. attorneys have revealed that one motivation behind the firings may have been the
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attorneys' refusal to pursue allegations of voter fraud as aggressively as the
administration would have liked. Unfortunately, the attorneys were not the only casualty
of the hunt for voter fraud. ACORN — an organization dedicated to empowering low-
income communities across the country — also became a victim in what appears to be a
politically motivated assault on its voter registration efforts.

One of ACORN's central strategies in working for social justice for low-income people
and families is increasing civic participation among these citizens. According to a report
by the U.S. Census Bureau, the voting rate in the 2002 elections among citizens living in
families with annual incomes of $50,000 or more was 57 percent, compared with 25
percent for citizens living in families with incomes under $10,000. To address this
imbalance, in 2004, ACORN registered more than 1.1 million voters across the country.
During the 2006 election cycle, ACORN reported that it ran the largest voter registration
drive in the country, registering over 540,000 citizens. ACORN workers in fifteen states
contacted 1.5 million households to encourage citizens to vote.

One of the places ACORN conducted voter registration and get-out-the vote campaigns
in 2006 was the Kansas City, MO, metro area, where the electoral stakes were high. A
tight race for Senate was heating up between Republican incumbent Jim Talent and
Democrat Claire McCaskill, with the outcome potentially deciding the balance of power
in the Senate.

According to a May 2007 press release, ACORN notified law enforcement authorities
after its quality control program discovered that four of their temporary workers had
submitted registration cards with falsified information. The faulty registrations were
invalidated by state authorities prior to Election Day, so there was no potential impact on
the election results.

However, just five days before the election, the interim U.S. Attorney for western
Missouri — Bradley J. Schlozman — filed indictments against four employees of ACORN,
accusing them of voter fraud. Schlozman further asserted that "this national
investigation is very much ongoing." He pressed charges despite Justice Department
regulations which discourage "overt" pre-election action established to protect against
the appearance or the effect of electoral intervention.

In reaction to the indictments, conservative leaders and some media asserted ACORN
purposefully committed voter fraud. An example of the attacks that followed included
the words of Paul Sloca, who was then serving as the communications director for the
Missouri Republican Party. Sloca criticized ACORN, saying, "It is very disturbing that
members of this left leaning group have been indicted for engaging in serious voter fraud
designed to cause chaos and controversy at the polls in order to help Democrats try to
steal next week's elections.” Sloca and many commentators failed to mention the fact
that ACORN had aided the investigation and that ACORN itself was the primary victim
of fraud, not voters.
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As it turns out, Schlozman only came to the interim U.S. Attorney position after his
predecessor — Todd Graves — was asked to step down, possibly for the same reasons the
other nine U.S. attorneys were dismissed. According to the Boston Globe, Graves was
asked to leave in March 2006 after refusing to pursue voter fraud prosecutions as
aggressively as the Bush administration wanted. Graves was then replaced by
Schlozman, despite the fact that Schlozman had no prosecutorial experience. Prior to
stepping down, National Public Radio reported that Graves acknowledged he and
Schlozman had disagreements about a lawsuit Schlozman wanted to pursue involving
allegations of falsified voter registrations.

The court cases against the four former ACORN employees are mostly resolved, with
ACORN's cooperation. Charges against one defendant were dropped. After pleading
guilty in February to filing false registration forms, a second defendant recently received
probation. Another of the four also pleaded guilty to similar charges and is awaiting
sentencing. The final person who was indicted is scheduled to go on trial in July.

In testament to their dedication to social justice, ACORN is continuing to press ahead
with its voter engagement activities, actively preparing for the 2008 elections, despite
the unwarranted criticism its organization received for its registration activities in the
fall of 2006.

States Failing to Implement National Voter Registration Act

In its biennial report to Congress on the status of the National Voter Registration Act
(NVRA), the Election Assistance Commission (EAC) provided data showing that states
have failed to fully implement the 1993 law.

The primary goal of the NVRA was to increase the number of people who vote in federal
elections. To do so, the law required that public agencies — such as those which
distribute welfare benefits — take steps to increase voter registration among low-income
Americans. A coalition of nonprofits — Project Vote, DEMOS and the Lawyers'
Committee for Civil Rights Under the Law — released a joint statement July 3 calling
attention to the failure of the states to enforce Section 7 of the NVRA and called for the
Department of Justice (DOJ) to take action to force states to do so.

The EAC report to Congress was based significantly on data from the 2006 Election
Administration and Voting Survey, which was completed by states in accordance with
the requirements of the NVRA. Forty-four states completed the survey. Some of the key
results:

e From the 2004 to 2006 elections, most states have experienced a decrease in the
absolute number of registered voters and the percentage of voting age citizens
registered to vote

e Among the registration applications received by states in the last two years,
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motor vehicle agencies were the most frequent recipient — collecting 45.7 percent
of all applications

e Registrations by public agencies have decreased by 80 percent from 1995-1996
(when the NVRA went into effect) to 2005-2006

e Only 59 percent of citizens in households making less than $15,000 registered to
vote in 2005-2006 — compared to 85 percent in households making $75,000 or
more

e Only six states provide training at least every two years to public agencies on
conducting voter registrations, indicating that untrained individuals may be
conducting voter registration efforts, where they are occurring

With the lack of apparent voter registration training, the EAC recommended that all
states conduct in-person trainings with all agencies conducting voter registration
activities. Other recommendations in the report included 1) modernization of electronic
reporting and list maintenance systems, 2) development of statewide voter registration
databases to enable states to track citizens' voting patterns over time, and 3)
establishment of data collection systems within each state to track the data required by
the NVRA. In commenting on this third recommendation, the EAC report states that the
value of the biennial Election Administration and Voting Survey is "limited when States
and jurisdictions report data in an inconsistent and noncomparable fashion or do not
collect relevant data, even when required to do so by the NVRA."

In their press release, Project Vote, DEMOS and the Lawyers' Committee highlighted the
fact that the DOJ has only brought one lawsuit to enforce the NVRA, despite solid
evidence that there is widespread under-compliance. The nonprofits argue that DOJ
intervention is important because when the DOJ has taken action, the impact has been
significant. The one lawsuit DOJ filed was against the state of Tennessee. After taking
steps to rectify their poor record of voter registration, Tennessee has seen a dramatic
increase in the number of voter registrations completed by public agencies. In 20086,
almost a quarter of all registrations filed by public agencies were in Tennessee.

This is not the first time that this coalition of nonprofits has pressed the DOJ to enforce
the NVRA. In 2004 and 2005, in an effort to assess the state of implementation of the
NVRA, Project Vote, DEMOS and ACORN conducted site visits with public agencies
across several states, reviewed available evidence from the EAC and the Federal Election
Commission and interviewed state officials. Through this investigation, they confirmed
that in nearly all fifty states, the NVRA had not been implemented. The groups
subsequently published a report documenting their findings.

In its report, the coalition called for state agencies to incorporate voter registration more
comprehensively into their daily activities. To ensure that agencies do so, the coalition
made a similar demand as the EAC report does, recommending that states maintain
more comprehensive and efficient databases on voter registration records. Without this
type of accountability, the nonprofit coalition argued, state agencies will be unlikely to
fulfill their tremendous potential as channels of voter engagement for low-income
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Americans as was envisioned by the NVRA legislation.

House Votes to Stop Funding for Bush's Regulatory
Changes

The House passed an appropriations bill June 28 that prevents parts of the executive
branch from spending Fiscal Year 2008 funds on the implementation of President
George W. Bush's controversial executive order amending the regulatory process. The
Financial Services and General Government Appropriations Act, FY 2008, (H.R. 2829)
was amended by voice vote late on the night of June 27 and was passed the next day. The
bill provides funding for everything from the Treasury Department and the Executive
Office of the President to the Federal Election Commission and the U.S. Tax Court.
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Among a series of amendments to the appropriations bill offered on the House floor was
an amendment sponsored by Reps. Brad Miller (D-NC) and Linda Sanchez (D-CA). The
amendment prohibits the Office of Management and Budget (OMB) from spending
money to implement any part of Executive Order 13422, which was signed Jan. 18. The
Miller-Sanchez amendment reads:

Sec. 901. None of the funds made available by this Act may be used to implement
Executive Order 13422.

The Senate is expected to take up its general government appropriations legislation in
July. It is not clear whether the Senate will address this issue, and, if it does, whether it
will use the same language as the House. If the language is the same as the House, then
the item will not be debated during a House-Senate conference. If the Senate language is
different than the House or is absent, then it will the subject of a conference. Even before
the defunding language was inserted in the House appropriations bill, Bush's senior
advisors indicated in a Statement of Administration Policy they will recommend a veto of
the legislation because of other provisions in the bill.

Miller, the chair of the Science Committee's Subcommittee on Investigations and
Oversight, and Sanchez, the chair of the Judiciary Committee's Subcommittee on
Commercial and Administrative Law, through their respective subcommittees, held
hearings on the E.O. to investigate the potential impacts of Bush's amendments. Hearing
witnesses and other critics of the E.O., including OMB Watch, argued the changes will
further centralize regulatory power in the White House and shift power away from
agencies to which Congress gives the power to enact public health and safety protections.

E.O. 13422 amended a Clinton-era executive order governing how the regulatory process
works within federal agencies and OMB's Office of Information and Regulatory Affairs
(OIRA). E.O. 13422:

¢ shifts the criterion for promulgating regulations from the identification of a
problem like public health or environmental protection to the identification of a
"specific market failure™;

e makes the agencies' Regulatory Policy Officer a presidential appointee and gives
that person the authority to commence an agency rulemaking and to decide what
is included in the Regulatory Plan, unless specifically otherwise authorized by the
agency head,;

e requires each agency to estimate the "combined aggregate costs and benefits of
all its regulations planned for that calendar year to assist with the identification
of priorities"; and

e requires "significant” and "economically significant" (those that are estimated to
have at least a $100 million effect on the economy, among other criteria)
guidance documents to go through the same OMB review process as proposed
regulations before agencies can issue them.
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On the same day that E.O. 13422 was issued, OMB issued its Final Bulletin for Agency
Good Guidance Practices which further explains how agencies are to comply with the
new requirements governing guidance documents. Agencies issue guidance documents
to clarify regulatory obligations of regulated industries and to explain complicated
technical issues to those agency employees overseeing regulatory issues and to regulated
industries. The E.O. and the Guidance Bulletin take effect July 24. The appropriations
bill covers government spending for the fiscal year beginning Oct. 1, 2007.

U.S. Ability to Regulate Chinese Imports in Question

The United States government is struggling to ensure the safety of consumer products
and food imported from China, as evidenced by a recent spate of controversies involving
dangerous Chinese-made products. While America's consumer product safety net is
relatively strong, China's young market economy is largely unchecked by government
regulators. Subsequently, dangerous Chinese products are finding their way to American
shores where federal agency officials are unable to monitor the volume of imports.

In March and April, contaminated pet food sickened and killed pets across the country.
The pet food contained ingredients, imported from China, tainted by the chemical
melamine. A pet food recall was organized, but the melamine was detected in animal
feed which led to human exposure. Federal scientists concluded the human risk to be
low.

In May, the U.S. Food and Drug Administration (FDA) began to warn of Chinese-made
toothpaste contaminated with diethylene glycol, which is commonly found in antifreeze.
FDA is still not fully certain of the details and has been forced to warn consumers to
avoid using any dental products made in China.

An even more recent surge of incidents has kept the issue in the national spotlight. On
June 13, the Consumer Product Safety Commission (CPSC) announced a recall of 1.5
million Thomas & Friends toy trains. The toys, imported from China, had been coated
with lead-based paint.

On June 26, the National Highway and Traffic Safety Administration (NHTSA) ordered a
New Jersey tire importer to recall 450,000 defective Chinese-made tires. The importer,
Foreign Tire Sales, complained of potential bankruptcy, but NHTSA threatened to levy
millions of dollars in fines if the importer did not comply. Foreign Tire Sales has initiated
the recall and will continue until it is forced to declare bankruptcy, according to CNN.

On June 28, FDA announced an import ban on five different types of Chinese farm-
raised seafood products. While no ilinesses have been reported, the agency "repeatedly
found that farm-raised seafood imported from China were contaminated with
antimicrobial agents that are not approved for this use in the United States."
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A lack of transparency and accountability within China has complicated the matter.
Chinese manufacturers have repeatedly denied product flaws. The response of Chinese
government officials has been slow and at times peculiar. In June, Chinese officials
closed 180 manufacturers after finding rampant food safety violations.

However, China has not taken full responsibility for its regulatory failings. Government
officials have attempted to downplay Chinese culpability by accusing the American
media of exaggerating coverage of dangerous imports. More importantly, officials are not
aggressively addressing problems.

China's most widely publicized move to take responsibility for product safety came in
May when a court sentenced to death former head of the State Food and Drug
Administration Zheng Xiaoyu. Zheng was convicted of taking bribes that ultimately led
to the approval of pharmaceuticals with deadly side effects. He was executed July 10.
Another former senior official from the agency, Cao Wenzhuang, was also sentenced to
death for corruption. Cao's sentence comes with a two-year reprieve.

On the American side, a patchwork of federal regulations is partially to blame. A number
of federal agencies monitor imports with little coordination between them. In addition to
FDA, NHTSA, and CPSC, the United States Department of Agriculture, U.S. Customs
and Border Patrol and others are responsible for a variety of imported products.

Vigilance by American importers is also necessary. Recognizing the need for a safe
product, American fireworks importers created the American Fireworks Standards
Laboratory. The laboratory is able to monitor and inspect approximately 75 percent of
the Chinese fireworks imported into the United States, according to The Washington
Post.

The issue has drawn the attention of lawmakers on Capitol Hill. Sen. Charles Schumer £t
(D-NY) has unveiled a plan that would address the safety of Chinese imports. Schumer's
plan would create a federal office to oversee and coordinate the efforts of the numerous
entities currently monitoring imports. It would also toughen federal inspection measures
by requiring FDA to conduct more surprise inspections of foreign manufacturing
facilities and requiring other agencies to initiate foreign inspection programs.

Schumer's plan has not yet taken the form of a legislative proposal. According to a
statement, Schumer hopes to clear up the "maze of federal oversight." Schumer claims
the current system "prevents the government from effectively stopping dangerous goods
from getting through to American consumers."

EPA Suspends Fish Kill Rule

The U.S. Environmental Protection Agency (EPA) has suspended a fish protection rule in
response to a January court decision. The decision vacated parts of the rule, which White
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House officials had edited and weakened. EPA will now have to begin a new round of
rulemaking in order to address the ecological problem.

Electric power plants withdraw water from natural sources in order to cool their
equipment. Larger fish and shellfish are often trapped on a plant's intake screen and die
there from lack of oxygen and movement. A single plant may kill millions of fish in a
year.

Closed-cycle cooling systems operate differently. Plants using a closed-cycle system
recirculate or reuse water, withdrawing only 2 percent to 28 percent of the water used by
the other systems. Closed-cycle systems can save a substantial number of fish and other
organismes.

The Clean Water Act requires EPA to set standards protecting fish from power plants by
requiring those plants to use the "best technology available.” The closed-cycle system,
used by 69 facilities in 2002, is widely believed to be the best technology available.

EPA sent a draft rule, which would have complied with the Clean Water Act, to the White
House Office of Information and Regulatory Affairs (OIRA) in January 2002. As
originally prepared, EPA's proposed rule sought to require the 59 largest plants in the
most ecologically sensitive areas of the country to meet the performance achievable by a
closed-cycle cooling system. EPA sought less stringent requirements for the roughly 500
remaining plants subject to the rule.

Under Executive Order 12866, Regulatory Planning and Review, EPA's draft rule was
subject to review by OIRA. After the OIRA review, the rule appeared markedly different.
OIRA stripped EPA's proposal to require any plant to use a closed-cycle system and
instead required only minor upgrades. Plants would be able to avoid even these minor
changes if costs were found to exceed benefits. This version of the rule was finalized in
2004.

In January 2007, the U.S. Court of Appeals for the Second Circuit decided large portions
of EPA's rule did not comply with the Clean Water Act. The court ruled EPA's
determination of minor upgrades as the best technology available was not adequate. The
court also ruled EPA could not use cost-benefit analysis in developing the rule or in
defining exceptions as it had done at OIRA's behest.

The decision in the case, Riverkeeper v. EPA, effectively nullified the rule. Since then,
EPA has been weighing its options about how to proceed.

On July 9, EPA published a notice in the Federal Register suspending most of the
requirements of the rule. "This suspension responds to the Second Circuit's decision,
while the Agency considers how to address the remanded issues," EPA stated in the
notice.
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With the suspension in effect, the fish protection issue has effectively made no progress
since EPA proposed its rule in 2002. EPA will initiate a new round of rulemaking in
October, according to BNA news service ($).

Two questions remain. First, in light of the Second Circuit's decision, what definition of
best available technology will EPA pursue? In the Riverkeeper decision, the court found
the definition in the published rule to be inadequate. EPA may pursue the same
definition it originally proposed before OIRA's interference. However, the current EPA
administrator, Stephen Johnson, was not the head of EPA at that time and has not
publicly indicated how he would like to see the agency move forward.

Second, how will OIRA revise or edit the next draft rule when it is once again submitted
for review? Even after the Riverkeeper decision, OIRA may attempt to weaken the rule.
Because the review process lacks full transparency, it will be difficult for the public to
determine OIRA's exact impact. In the end, though, the courts will hold EPA
accountable, not OIRA's hidden hand.

Coal Miners Experience Unusual Occurrences of Black Lung
Disease

The Centers for Disease Control and Prevention (CDC) released July 6 the results of
studies prompted by reports that underground coal miners are still experiencing unusual
occurrences of black lung disease despite federal regulations to prevent exposure to coal
dust. The "clusters of rapidly progressing and potentially disabling pneumoconiosis," or
black lung disease, were found in 2005 and 2006 in some eastern Kentucky and
southern Virginia miners, according to CDC's Morbidity and Mortality Weekly Report
(MMWR).

In response to the 2005 and 2006 reports, the CDC's National Institute for Occupational
Health and Safety (NIOSH) conducted surveys of miners in three Kentucky counties and
in four Virginia counties. The results of the NIOSH testing of 975 miners indicated that
four percent (37 miners) of those tested had advanced cases of black lung disease.

According to MMWR, the 37 miners with advanced cases of pneumoconiosis were
categorized into two groups of workers — those who worked in jobs exposing them to
silica dust (roofbolters) and those who were exposed to coal dust (coal-face workers).
Both groups of miners had worked in these jobs an average of nearly 30 years.

The results, according to NIOSH, were unusual. Sixty-four percent of the coal dust
workers and 42 percent of the roofbolters developed black lung. What was unexpected
was the rapid advancement, in less than 10 years, of the disease among the workers
exposed to coal dust. There were more cases of advanced black lung disease among these
workers than among the roofbolters who were exposed to silica dust. Silica is more toxic
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to the lungs, and silicosis, one type of black lung disease, develops more quickly.

NIOSH proposed several possible explanations for the unexpected results. There might
be inadequacies in the dust exposure standards, failures to comply with existing
regulations and missed opportunities for miners to be screened for early disease
detection through voluntary chest radiographs (a type of x-ray). The NIOSH study,
however, made no attempt to determine why these unusual disease results occurred.

Ellen Smith, Owner and Managing Editor of Mine Safety and Health News, wondered
why the NIOSH team that conducted the surveys did not include an examination of the
working conditions in the mines they visited. "Did anyone look at the history in these
mines of ventilation, dust control, and water spray violations?" she asked in a telephone
interview.

Federal laws have regulated exposure to coal mine dust since 1969, with amendments in
1977, and are credited with a reduction of black lung among underground coal miners.
According to MMWR, the "prevalence of all pneumoconiosis...among underground
miners with [at least 25] years on the job dropped from approximately 30% in the early
1970s to [less than] 5% in the late 1990s."

Legislation introduced in the House (H.R. 2769) in June would revise the 1977 standards
for respirable coal dust to those NIOSH recommended in 1995. (See the Watcher article
on the legislation.) In addition, according to MMWR, NIOSH is examining mining
environments to evaluate current exposure levels and conducting investigations to
gather more data on disease clusters.

GAO Issues Report on EPA Mishandling of Katrina

On the heels of a congressional hearing blasting the handling of public information about
air quality after 9/11, a June 25 Government Accountability Office (GAQ) report
indicates the U.S. Environment Protection Agency (EPA) similarly failed the public post-
Katrina.

The GAO report, Hurricane Katrina: EPA's Current and Future Environmental
Protection Efforts Could Be Enhanced by Addressing Issues and Challenges Faced on
the Gulf Coast, found inadequate monitoring for asbestos around demolition and
renovation sites. Additionally, the GAO investigation uncovered that "key" information
released to the public about environmental contamination was neither timely nor
adequate, and in some cases, easily misinterpreted to the public's detriment.

Hurricane Katrina was the first implementation of the National Response Plan (NRP),
created in 2004 as result of the difficulties responding to the 9/11 disaster. Under the
NRP, EPA is the federal emergency support coordinator for collecting, monitoring and
effectively dealing with hazardous materials, specifically authorized to regulate asbestos
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emissions and maintain the National Priorities List of Superfund sites. By the time
Katrina made landfall on August 29, 2005, EPA had already put air monitoring stations
in those prioritized sites and coordinated state efforts to double their air quality
sampling elsewhere.

However, according to the report, EPA failed to effectively monitor the air quality around
New Orleans neighborhoods as they engaged in demolition and renovation, most notably
the Ninth Ward. Merely conceiving of the agency's role to assist state and local officials
to do the actual work, EPA only maintained the expanded air monitoring program for the
first few months, shrinking back to its pre-Katrina scope by July 2006.

EPA also used its authority to suspend certain air quality laws via "no action assurance
letters"” to allow a faster building demolition process without requiring asbestos testing
and removal. Though the regulation relaxation to speed demolition may have been
reasonable, the failure to aggressively test for asbestos with known heightened risks was
not. More worrisome, the July 2006 program reduction was due, in part, to not having
found asbestos sampling concerns, but these lack of findings may have been due to the
lack of aggressive testing.

While EPA made a significant effort to inform the public about environmental health
risks, the report showed that it failed to do enough in this area. The first environmental
assessment took three months to complete and contained information with confusing
and sometimes contradictory messages. The GAO report details one instance in which
the most common flyer stated that only buildings built prior to 1970 were an asbestos
risk, while EPA's website used 1975 as the cutoff year, with the disclaimer that more
recent buildings could also contain asbestos.

Echoing the 9/11 situation, EPA subtly manipulated information to portray New Orleans’
air quality more positively than people might have concluded from the complete facts.
For example, EPA's December 2005 assessment stated the "majority" of sediment
exposure was safe. But eight months later, the agency revealed that this measure was for
"short-term" visits, such as to assess immediate exposure damage, not to live near or in
the area. Additionally, the 2005 assessment used data from outside sediment to
generalize the safety of both outdoor and indoor areas, a dangerous assumption as
buildings can act as traps collecting contaminants.

In the aftermath of Hurricane Katrina, EPA was presented with an enormous task, and
limitations imposed upon it by the National Response Plan made its job even more
difficult. Disturbing parallels with 9/11, however, are apparent: misleading the public
through over-generalized and insufficient information and avoiding responsibility by
blaming other agencies or local governments. In her response to the president about
lessons learned from Katrina, Homeland Security Advisor Frances Townsend wrote,
"The response to Hurricane Katrina fell far short of the seamless, coordinated effort that
had been envisioned by President Bush when he ordered the creation of a National
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Response Plan."”

Lawsuit Frees OSHA Toxic Exposure Data

A June 29 U.S. District Court decision ordered the Department of Labor (DOL) to
disclose its Worker Exposure to Toxic Substances Database, the largest known
compilation of workplace toxic chemical sampling data.

Adam Finkel, former Occupational Health and Safety Administration (OSHA) chief
regulator and regional administrator, filed two Freedom of Information Act (FOIA)
requests with OSHA for the exposure data in June 2005. After failing to receive any
response to his requests or administrative appeals, Finkel filed a lawsuit against OSHA
for the data in November 2005. The database contains worker exposure data critical to
Finkel's research to evaluate the outdated beryllium standards and current industry and
OSHA practices.

Beryllium is a naturally occurring metal mined mostly for its use in electronic parts,
nuclear and medical technology. Potentially carcinogenic, beryllium is directly linked to
pulmonary conditions called Acute and Chronic Beryllium Disease. General scientific
consensus is that the sixty-year-old OSHA exposure limit (2 micrograms per cubic
meter) is unsafe. EPA, for instance, estimates that a lifetime exposure of 0.00004
micrograms per cubic meter can result in a one-in-one thousand chance of cancer.

In court, OSHA claimed that the database should be withheld because disclosure of the
information would reveal trade secrets and compromise inspector privacy. However, the
agency received no support from industry to support the claims of trade secret threats.
After OSHA appealed to companies for examples, not a single company claimed it asked
for sample result protection. Finkel explained, "Industry knows it has nothing to fear
from a scholarly analysis of trends in workplace exposure." Judge Mary Cooper found
DOL's claims of trade secrecy and privacy insubstantial and ordered the agency to
release the database.

Finkel's work on beryllium exposure began in 2002. As regional administrator in the
Rocky Mountain states, he revealed OSHA's refusal to provide basic follow-up and
screening for workers likely exposed to beryllium in their inspections. After being fired
for trying to protect active and retired inspectors at risk from beryllium exposure, Finkel
sued OSHA for whistleblower retaliation and successfully negotiated a settlement. He
then returned to academia, where he has continued research about beryllium hazards in
the workplace.

Results from OSHA's own medical monitoring program, initiated primarily due to
Finkel's whistleblowing, support the need for expanded research. Four percent of the
inspectors tested positive for sensitization, an unexpectedly high incidence.
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It may be that OSHA sought to withhold the data for self-serving purposes. If the data
reveals a vastly flawed system for analyzing and appropriately responding to
occupational toxic exposure, as researchers suspect it will, then OSHA would be held
accountable.

Federal Appeals Court Dismisses NSA Spying Case

On July 6, a divided Sixth Circuit Court of Appeals vacated a 2006 federal district court
finding that the National Security Agency's (NSA) Terrorist Surveillance Program (TSP)
violated the Foreign Intelligence Surveillance Act (FISA), the Fourth Amendment's
protection against unreasonable searches and seizures and the First Amendment's
protection of free speech. Without ruling on the constitutionality of the TSP, the judges
dismissed the case based on the plaintiffs' lack of standing.

The TSP was first revealed by the New York Times in December 2005. The Times
reported that President Bush authorized NSA to eavesdrop on domestic phone calls and
e-mails without a wiretapping warrant.

The American Civil Liberties Union (ACLU) brought a suit on behalf of several
journalists, lawyers and academics who stated they were unable to continue freely
communicating with people in the Middle East due to the chilling effect caused by the
TSP. In August 2006, Judge Anna Diggs Taylor of the U.S. Court for the Eastern District
of Michigan ruled that the TSP violated the First Amendment because of the program’s
restricting effect on communications between U.S. citizens and people in Middle Eastern
countries. Taylor also found the program to be in violation of the Fourth Amendment
because Internet and telephone communications were seized without a warrant or court
approval. This was also in violation of FISA.

The government immediately appealed the decision and received a stay from the Sixth
Circuit on Judge Taylor's decision to shut down the program. The White House,
however, shut the program down in January 2007 after repeated calls from Congress for
additional oversight and amidst multiple lawsuits making headway in the courts.

The Sixth Circuit decided 2-1 that the plaintiffs could not demonstrate that they were
harmed by the program. Because the government invoked state secrets privilege, the
court and the plaintiffs were unable to access details about the program, which may have
more clearly demonstrated harm to the plaintiffs in the form of monitored
communications.

Judge Alice Batchelder wrote in the majority opinion, "None of the plaintiffs in the
present case is able to establish standing for any of the asserted claims. ... But even to the
extent that additional evidence may exist, which might establish standing for one or
more of the plaintiffs claims, discovery of such evidence would, under the circumstances
of this case, be prevented by the State Secrets Doctrine.”" Hence, the court ruled that
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since the plaintiffs could not demonstrate harm from the program, the lower court's
decision had to be dismissed.

In a dissenting opinion, Judge Ronald Lee Gilman argued that the attorney-plaintiffs had
satisfied the requirements for standing in that the TSP interfered with the relations with
their clients in the Middle East. "The closest question, in my opinion, is whether the
plaintiffs have the standing to sue. Once past that hurdle, however, the rest gets
progressively easier." Gilman stated that he would have upheld the conclusions of the
federal district court on the constitutionality of the TSP.

In response, ACLU Legal Director Steven Shapiro stated, "We are deeply disappointed by
today's decision that insulates the Bush administration's warrantless surveillance
program from judicial review."” Shapiro went on to note, "It is important to emphasize
that the court today did not uphold the legality of the government's warrantless
surveillance activity."”

Shapiro stated the plaintiffs are considering appealing the case to the U.S. Supreme
Court but that no final decision has been made. There are several other cases making
their way through the legal system. In particular, the Sixth Circuit decision is expected to
have little impact on a consolidated Ninth Circuit case, in part because specific evidence
of surveillance in that case may buttress the plaintiffs' claims.

Federal Government Kept Nuclear Accident Secret

Details on an accidental release of highly-enriched uranium at a nuclear fuel processing
plant in Tennessee were kept secret from the public and Congress by the Nuclear
Regulatory Commission (NRC) for thirteen months.

On March 6, 2006, Nuclear Fuel Services (NFS) in Erwin, TN, spilled approximately
nine gallons of highly-enriched uranium. The yellow solution was noticed escaping under
a doorway and into a hallway within the plant. Initially, the highly-enriched uranium
accidentally spilled into a glove box, which had a well-functioning drain, and came
within four feet of falling down an elevator shaft. If the solution had pooled and achieved
a depth of a few inches, a self-sustaining chain reaction would have resulted,
endangering the lives of those in the vicinity.

After NRC became aware of the NFS event, the agency changed the terms of its license
and concealed all information regarding the event from Congress and the public. The
agency marked information regarding the incident as Official Use Only (OUO), a
sensitive but unclassified (SBU) category intended to keep truly sensitive information
secret. Federal agencies have dramatically increased use of SBU categories since 9/11,
but the rise of SBU has been accompanied by the unnecessary restriction of important
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health and safety information.

The OUO policy was developed in August 2004 in response to a request from the
Department of Energy's Office of Naval Research to restrict public access to sensitive
security information. In addition to the highly-enriched uranium spill, the OUQO policy
motivated the removal of 1,740 previously public documents regarding the NFS plant. In
a July 3 letter to the chairman of the NRC, Reps. John Dingell (D-MI), chairman of the
House Energy and Commerce Committee, and Bart Stupak (D-MI), chairman of the
House Energy and Commerce Subcommittee on Oversight and Investigation, wrote,
"NRC went far beyond this narrow objective [from the Department of Energy] when it
acceded to the Naval Reactor's request to withhold all information that is neither
classified nor safeguards related. As a result, NRC has removed hundreds of otherwise
innocuous documents relating to the NFS plant from public view" (emphasis original).

Modification of NFS's Special Nuclear Material License is supposed to require public
notice and allowance for public comment. "Due to the August 2004 OUO policy, the NRC
inspection reports, changes to license conditions, and the Confirmatory Order are all
marked 'OUOQ' and withheld from the public,” said Dingell and Stupak. Hence, public
participation was preempted by the failure to provide notice. The OUO policy itself is
marked OUO and withheld from public view.

The New York Times recently reported that the issue came to light in part due to the
efforts of one of the five commissioners of the NRC, Gregory B. Jackzo. Jackzo said,
"Ultimately, we regulate on behalf of the public, and it's important for them to have a
role.”

With the unnecessary restriction of safety information under SBU categories, it is
impossible for the public to play such a role. The Times reported that NRC's OUO policy
is under review. Dingell and Stupak reported that NRC has agreed to reissue the
Confirmatory Order and allow public participation.

EPA Holds off Industry Attack on Health, Safety and
Environmental Data

The U.S. Environmental Protection Agency (EPA) has rejected the U.S. Chamber of
Commerce's Data Quality Act (DQA) challenge and appeal of supposed inconsistencies
across several EPA databases. While agreeing to make a few changes, the agency refused
the Chamber's demands that all variations between the EPA databases on chemicals be
eliminated, stating that they were not errors but acceptable differences based on
different scientific models.

Dating back to May 2004, the Chamber has argued that the variations in information
across sixteen EPA databases on characteristics of chemicals should be resolved, because
"use of this erroneous information leads, for example, to widely varying — and hence
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unreliable or ambiguous — determinations of human health risk impacts."

EPA rejected this claim in January 2005 and stated, "There are valid and specific reasons
why databases may contain differing values for physical or chemical parameters. A
specific property value for some chemical may differ due to site-specific circumstances,
as your letter acknowledges, and will also depend on the source of the information and
the methodologies used."

Finding this response unacceptable, the Chamber appealed the decision in April 2005.
The Chamber claimed, "[EPA's response] rejects a requested review of erroneous data,
largely disclaims or ignores the fact that problems exist, and blatantly fails to address the
public need for quality information, thereby placing the onus for examining and assuring
data quality upon the users of such information and leaving them to employ such
information at their own risk."”

An executive panel composed of senior EPA officials reviewed the appeal and on June 22
responded to the Chamber. EPA said, "There are valid reasons why databases may
contain differing values of physical or chemical parameters.” EPA also noted in its
response to the Chamber that "slight variations in assessments values noted between
tools do not reflect errors in the predictions or databases, but rather reflect differences in
the structures chosen by the scientific development staff. To further clarify, there is
currently no harmonized, universal set of procedures ... Inevitably, variations in decision
points will occur and it is not uncommon for these small variances to be observed when
reviewing multiple databases, or when making quantitative predictions..."

EPA has otherwise taken a number of actions to resolve the concerns raised by the
Chamber. The executive panel noted, "There would be potential benefit to the Agency
from participation in an interagency workgroup that evaluates the quality of data being
used across the federal government.” The agency has investigated current opportunities
for such engagement. EPA also posted information on its website which "describe data
limitations, suggest appropriate uses for the data, and, where appropriate, offer a range
of values instead of one value." Finally, EPA conveyed the concerns of the Chamber to a
private sector company, Syracuse Research Company (SRC), which owns two databases
identified by the Chamber in its challenge because they are linked to on EPA's website.
SRC reportedly made changes to their databases pursuant to EPA's request.

EPA's response to the appeal has not satisfied the Chamber. Bill Kovacs, vice president
for environment, technology, and regulatory affairs for the Chamber, issued a statement
on July 3 and stated, "EPA has publicly declined to assume responsibility for the
integrity for the data it provides, disseminates or sponsors."

In an interview with BNA, Kovacs also noted his frustration with the Office of
Information and Regulatory Affairs (OIRA) at the Office of Management and Budget in
handling the matter. Stating that, "OIRA is officially dead," Kovacs reportedly tried to
meet with OIRA administrators concerning variations across EPA databases but was
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apparently rebuffed.

The DQA tasked OIRA with overseeing implementation of information quality guidelines
at executive agencies. OIRA issued the initial guidelines that shaped how agencies
established DQA procedures and has issued several memos on DQA providing additional
advice to agencies on implementation. One such memo included a request that agencies
involve OIRA in negotiations with data quality challengers — a provision that seemed
potentially inappropriate as it would insert a political office with little or no expertise
into complex debates of highly scientific information. There has been no evidence that
OIRA has gotten directly involved in any DQA challenges, but as the office’s activities are
difficult at best to monitor, its role in individual challenges has always been a mystery.

The DQA process has been used by industry associations and companies attempting to
stymie the release of environmental and health information and slow down health, safety
and environmental regulations. EPA's rejection of the Chamber's request may serve as a
statement that the DQA should not be used in such a manner. Perhaps Kovacs' reaction
is indicative of a realization that the DQA is not always effective as a tool to slow down
regulations.

House Misses Opportunity to End IRS Private Tax
Collection Program

On June 28, the Internal Revenue Service's (IRS) private tax debt collection program
survived an effort by the House to bring it to a halt. House legislators struck language in
the Financial Services and General Government Appropriations Act (H.R. 2829) that
would have put a tight cap on how much funding could have been used to administer the
program.

The private tax collection program lets private companies track down taxpayers who
have not paid a small amount of outstanding taxes (see a summary of the program here).
If IRS did the same work in-house, it could bring in nearly three times as much money as
the private debt collectors. Additionally, letting profit-motivated companies handle
sensitive tax matters has raised concerns regarding privacy and taxpayer rights.

The House passed the Financial Services and General Government appropriations bill by
a vote of 240 to 179 (roll call). It would appropriate over $21 billion for an assortment of
programs, including the Treasury Department, General Services Administration and the
federal courts system. Before coming to the House floor, the bill included language that
would have curtailed the debt collection program by limiting the amount of money IRS
could spend administering it to less than $1 million in FY 2008. Such a low figure could
have effectively Killed the program. The IRS spent over $70 million administering it as of
May 23, the last time IRS gave a public accounting of program's finances. At the time,
private debt collectors had only raised $19 million — a net loss.
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The language to limit funding was taken out of the bill on procedural grounds. By a
House rule, tax or tariff measures have to be reported by the House Ways and Means
Committee, the tax writing committee. The debt collection language could have violated
the rule, because it would have, in effect, prevented the IRS from executing a tax
measure, and it was reported by the House Appropriations Committee, not the tax
writing committee.

Rep. Jim McCrery (R-LA) challenged the provision, and Rep. Jose Serrano 3.t (D-NY)
assented, striking the language. The House Rules committee could have made a special
rule to protect the language from procedural challenges, but no rule was issued.

The fight over the program'’s funding, however, is not over. The Senate's equivalent of the
Financial Services and General Government bill has not been approved by its
subcommittee or the full Appropriations Committee. A similar provision could be
included in this version and ultimately in the bill that becomes law. Furthermore, the
White House has only said that it opposes the appropriations-limiting language; it has
not indicated that it intends to veto the bill if it includes the language.

Congress may take action on other bills, as well. Two popular bills in Congress — H.R.
695 (Taxpayer Abuse and Harassment Prevention Act of 2007) and S. 335 (A bill to
prohibit the Internal Revenue Service from using private debt collection companies, and
for other purposes) — would also end the private debt collection program. S. 335,
introduced by Sens. Patty Murray (D-WA) and Byron Dorgan (D-ND), currently has 21
cosponsors, and H.R. 695, introduced by Reps. Steve Rothman (D-NJ) and Chris Van
Hollen (D-MD), has 140 cosponsors, including 16 Republicans.

Wall Street Tax Break Comes under Scrutiny

After decades of flying below the radar screen, a tax policy allowing private equity fund
managers to claim their fee-based income as capital gains rather than ordinary income
has suddenly become the subject of media scrutiny, congressional hearings and
legislation. In June, the Blackstone Group, a large private equity firm, went public with
an initial public offering, which resulted in billion-dollar profits for the principals. This
triggered House Ways & Means Committee and Senate Finance Committee chairs Rep.
Charles Rangel 3¢ (D-NY) and Sen. Max Baucus 3t (D-MT) to question the tax breaks
that helped enable the billion-dollar profits. They announced their intention to examine
tax policy regarding so-called "carried interest," a type of performance fee that is a major
source of compensation for fund managers. Rep. Sander Levin 3¥ (D-MI) has introduced
a bill to eliminate the carried interest tax loophole altogether. In response, high-powered
lobbyists have gathered to fight back. A classic confrontation between industry and
taxpayer interests may be looming.

The policy question concerns part of the fee that fund managers usually collect for their
services. They typically negotiate a percentage of any profits on their fund's investments,
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called "carried interest" because, oftentimes, funds do not produce profits for several
years. Because the income comes, when it does, following the sale of the fund's security
assets, the argument is made that this income is like dividends or capital gains and so
should be taxed at a maximum rate of 15 percent.

However, some tax experts have argued that carried interest is no different from
ordinary income, which is taxed at rates of up to 35 percent. The risk element in fund
managers' compensation for services is quite different from investors' risk. The latter
may lose every penny they have invested in the funds; they may also reap capital gains if
fund assets are sold at a profit. Fund managers may not be personally invested in the
funds they manage at all — in this case, they have no "downside" risk of financial loss;
they may simply fail to be due compensation if the fund does not perform well enough. It
is a form of contingency fee.

Advocates of current policy, such as Lisa McGreevy, executive vice president of the
Managed Funds Association, say that "the whole issue is fundamental to
entrepreneurship in the United States and the ability to use sweat equity to build long-
term investments.” Victor Fleischer, a University of Illinois tax professor, believes that
perhaps private equity funds, hedge funds and others benefiting from the tax treatment
have total assets under management of up to $1 trillion. It is unclear whether taxes on
fund managers relate at all to investor activity.

Advocates of closing the carried interest tax loophole question the equity of current
policy, which, Fleischer estimates, reduces fund managers' taxes by $4-6 billion a year.
Rep. Peter Welch 3.¥ (D-VT) says that "there is absolutely no reason some of the richest
partnerships in the world should be able to rip off American taxpayers because of a tax
loophole.” On the other side, the lobbyists are trying to convince Congress that such
legislation would hurt the average citizen. Rep. Eric Cantor ¥t (R-VA) was quoted in the
July 10 Washington Post as saying, "This is a tax increase not only on those working on
Wall Street, but also on all blue-jean-wearing Americans because of its effect on their
retirement funds."

A key moment in the debate came on June 12, when former Treasury Secretary Robert
Rubin, speaking to a tax reform conference run by Brookings' Hamilton Project said,

It seems to me what is happening is people are performing a service, managing
people’'s money in a private equity form and fees for that service would ordinarily
be thought of as ordinary income.

A week and a half later, Levin introduced his bill to end the tax treatment of these fees as
capital gains. A dozen other House members have now co-sponsored the bill, including
Rangel and House Financial Services Committee Chair Barney Frank (D-MA). Rangel
subsequently announced that he would hold a hearing on the legislation in July. Baucus
has scheduled the first of two hearings by the Senate Finance Committee, to be held July



11.

The prospects for the Levin legislation in the House seem favorable, given the heft of
those who have endorsed it. However, the Cantor-led forces include some of the most
powerful lobbyists in town. In the Senate, Baucus and Finance Committee ranking
member Charles Grassley (R-1A) have not taken a position on the issue. But in his most
direct statement on it to date, Grassley, who has strongly supported tax breaks for
business in the past, implied that the carried interest tax preference is

failing to maintain the integrity of the 15% capital-gains rate... What I'm doing is
an effort to ward off the demagogues on Capitol Hill that can say this is just a way
for the rich to get richer, and the middle class to be stung... | would ask my
Republican colleagues to look at it from that standpoint, that we want to make
sure we aren't feeding the demagoguery of class warfare that the other party is
always getting blue ribbons for doing.

Whatever Congress decides, it is possible that President Bush will declare that ending
this tax loophole is a tax increase and veto it on those grounds.

CBO Director Emphasizes Role of Health Care Costs in
Long-Term Fiscal Imbalance

Congressional Budget Office (CBO) Director Peter R. Orszag is the latest policy thinker to
highlight the underlying cause of the long-term fiscal imbalance. Testifying before the
Senate Budget Committee on June 21, Orszag emphasized the centrality of health care
costs in long-term fiscal imbalances, the reasons for the exploding cost of health care and
health care policies that could restrain those costs.
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Potential Fiscal Outcomes Under Alternative Simulation: GAD's April 2007 Analysis

Revenues and Composition of Spending Assuming Discretionary Spending Grows
with GDP After 2007 and All Explring Tax Provisions Are Extended
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Since the 1960s, Medicare and Medicaid costs have outpaced the growth of the economy
by 2.5 percent annually. At that rate, spending on these federal programs will increase
from 4.5 percent of GDP today to 20 percent of GDP in 2050. Today, the entire federal
budget, including all discretionary and mandatory spending, represents roughly 20
percent of the economy. Medicare and Medicaid compose about one-fifth of the entire
federal budget. Should federal health care spending increase as projected, the
Government Accountability Office predicts that total federal spending will be 40 percent
of GDP by 2040, resulting in "a federal debt burden that ultimately spirals out of
control.” But, as Orszag testified, the rapid growth in federal health care program costs
are not inherent in their designs; rather, it is a symptom of a much larger problem:

Many analysts believe that significantly constraining the growth of costs for
Medicare and Medicaid over long periods of time, while maintaining broad access
to health providers under those programs, can occur only in conjunction with
slowing cost growth in the health care sector as a whole.

Medicare and Medicaid reform that does not address the rapidly rising cost of health
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care will merely shift the burden of health care expenditures to individuals and private
companies. The same worrisome percentage of GDP dedicated to health care spending
will persist regardless of who pays for it. Indeed, the outlook is similar for private health
care providers, as the growth of health care spending nationwide has paralleled per-
beneficiary expenses in Medicare and Medicaid. In 1975, total U.S. health care
expenditures represented 8 percent of economic output; by 2016, that number will total
almost 20 percent. However, Orszag noted there are several opportunities that will
enable health care cost reductions without sacrificing health outcomes.

Available evidence suggests that health outcomes in the United States do not track with
health care expenditures, indicating outcomes are not directly dependent on
expenditures: more money does not buy more health. As the figure below shows, a
region-to-region comparison of health care expenditures and quality of health care does
not reveal a correlation between the two. Orszag believes further study is necessary to
determine the reasons for this disparity.

The Relationship Between Quality and Medicare
Spending, by State, 2004
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Orszag cited evidence that overall health care cost increases are driven by several factors.
The first is the method by which insurers reimburse beneficiaries. As health care costs
spiked in the late 1980s, enrollment in managed care plans (HMOSs) increased. The shift
from fee-for-service plans to HMOs contained cost increases in much of the 1990s, but as
consumers complained about restrictions on treatments and other health care
constraints, HMOs adopted less aggressive cost-control measures, and health care costs
began accelerating again.

The second factor that has been pushing up the cost of health care is a decline in out-of-
pocket payments by beneficiaries. From 1975 to 2005, the percent of out-of-pocket costs
to beneficiaries declined from 33 percent to 15 percent. This disconnect of health care
delivery from patient costs increased demand for health care, thereby prompting
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beneficiaries to consume more health care, which exacerbated cost acceleration.

Another explanation is that higher-cost, high-technology treatments have become widely
available in the past 30 years. As a result, there are many conditions for which several
treatment options exist, all with varying costs, but there is a dearth of information
regarding what treatments work best for which patients. Access to data on the
effectiveness of the multitude of treatment options, in Orszag's opinion, could carry
significant weight in restraining the growth of health care costs.

Orszag believes that research on so-called "comparative effectiveness” shows promise in
revealing the most effective treatments. Allowing doctors and patients to "use fewer
services or less intensive and less expensive services than are currently projected,” via
comparative effectiveness analysis, Orszag suggests, could be the basis for a range of
solutions.

Insurers, Medicare and Medicaid could use the data simply as informational guidelines.
Citing a health insurance experiment by RAND, Orszag indicated that increased cost
sharing results in reduced spending with "little or no evidence of adverse effects on
health.” The data could therefore be a cornerstone of a financial incentive scheme in
which patients may opt for less efficient treatments, but they would pay increased out-of-
pocket expenses. Alternatively, Medicare and Medicaid could use the information to tie
payments to physicians to the cost of the most effective or most efficient treatment.

Orszag's inventory of causes and remedies represents only a subset of the work of the
health policy community that analyzes the cost of health care. But more than a
comprehensive policy prescription, Orszag's testimony shines a light on where
policymakers can look for restraining increases in health care costs, and subsequently for
solutions to long-term fiscal challenges.
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Pressure to Pass Lobby Reform Grows

No one is certain when Congress will leave for its summer recess. Senate Majority Leader
Harry Reid (D-NV) has said the Senate will recess only when it has passed several high
profile bills, including lobby reform. Progress on this legislation has stalled because Sen.
Jim DeMint (R-SC) has used parliamentary procedure to stop Reid from appointing the
Senate conferees. One solution to the problem may be that the House and Senate pass
identical bills to avoid a conference. However, reform groups have raised concerns about
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this process, since it may result in weakened legislation.

DeMint wants assurances that the conference between the House and Senate will keep
strong earmark disclosure provisions. However, Reid cannot guarantee specific
outcomes. As a result, DeMint has not budged. The Senate bill has strong earmark
provisions, but the House bill does not address the issue. Instead, the House addressed
the issue through rules changes. DeMint wants both Houses to lock down the rules in
legislation.

Democratic leaders want to pass the lobby reform legislation, which also contains ethics
changes. It was the first piece of legislation Democrats undertook in the Senate when
they took over as the majority party, passing the bill 96-2. A similar measure passed
overwhelmingly in the House by a 396-22 margin on May 24.

Since the bill passed the House, staff from the House and Senate have been meeting to
iron out differences between the two bills — a sort of pre-conference. Roll Call ($)
reports rumors that Reid and House Speaker Nancy Pelosi (D-CA) have worked out a
plan to use the staff work in creating a unified bill and have each house pass the new
legislation. Because the new legislation would be identical, there would be no need for a
conference, and upon passage, the bill could be sent directly to the president for his
signature.

This rumor has made groups monitoring the legislation very nervous. There are
numerous technical issues that were different between the Senate and House bills.
Additionally, there are at least two major issues that need to be resolved. One issue deals
with bundling of campaign contributions and the other with slowing down the revolving
door. The House bill requires registered lobbyists to disclose their bundled campaign
contributions, but the Senate bill does not. The Senate bill requires a two-year cooling off
period before legislators and key staff can lobby Congress, but the House leaves it at the
current one-year cooling off period.

On July 17, reform groups wrote a letter to Reid and Pelosi expressing concern that the
legislation will be further watered down, reducing the importance of the reforms. In
particular, the groups said any effort to gut the bundling provisions by dropping a
requirement for lobbyists to report bundled campaign contributions as part of lobby
disclosure, and simply require candidates and political committees to report to the
Federal Election Commission, is not productive. It is not clear what new information this
would produce, and the reform groups said it would result in a "complicated, time-
consuming and ineffectual approach that is in fundamental conflict with the goals and
purposes of the lobbying disclosure reforms."

Some Republicans have already started to complain about this strategy, arguing that
bypassing a conference would be cause for trying to slow down the legislation. Senate
Minority Leader Mitch McConnell (R-KY) said in a July 20 news conference that he
prefers the conference committee process because it will give the minority party more


http://www.rollcall.com/issues/53_9/news/19457-1.html
http://www.rollcall.com/issues/53_9/news/19457-1.html
http://www.democracy21.org/vertical/Sites/%7B3D66FAFE-2697-446F-BB39-85FBBBA57812%7D/uploads/%7B94EC8F70-EA78-4C44-A384-0F621B159014%7D.PDF

influence over the content of the final bill. However, he said he has not been able to
convince DeMint to change his position, and will not attempt to block the identical bill
strategy, saying "I'd rather have the Republicans at the table than not. But | do think it's
time to act.” For his part, Reid has said that the Senate will not leave for recess until the
lobbying reform legislation is addressed.

New Executive Order on Iraq Expands Problems for
Charities

President Bush issued an executive order on July 16 that expands the government's
authority to block the U.S.-based financial assets of individuals or groups in Iraq beyond
those it designates as supporters of terrorism, to include those who act, or assist those
who act, against peace and stability in Iraq. The order, titled Blocking Property of Certain
Persons Who Threaten Stabilization Efforts in Iraq, directs the U.S. Treasury
Department to freeze assets of those who impede "efforts to promote economic
reconstruction and political reform in Iraqg or to provide humanitarian assistance to the
Iraqgi people.” Experts both in and out of the charitable sector have expressed concern
about the potential impact on civil liberties and provision of aid in the region. As the
Washington Post warns, "Be careful what you say and whom you help -- especially when
it comes to the Iraq war and the Iragi government.”

For years, charities have protested the lack of clear standards and due process in
Executive Order 13224, signed by Bush in 2001. It prohibits the donation of money or
humanitarian articles, such as food, to people and groups the Department of Treasury
designates as being associated with terrorists and terrorist organizations. The new
executive order (E.O.) raises many of the same issues but could have an even broader
impact on charities operating in Iraq, since assets can be seized without any finding of a
link to terrorism. All that is required is that Treasury, in consultation with the
Departments of State and Defense, finds that any individual or group "committed, or to
pose a significant risk of committing, an act or acts of violence that have the purpose or
effect of: (A) threatening the peace or stability of Iraq or the Government of Iraq; or (B)
undermining efforts to promote economic reconstruction and political reform in Iraq or
to provide humanitarian assistance to the Iragi people.”

No clear standards are outlined to define what criteria will be used to determine when an
entity poses a significant risk or what constitutes a threat to the peace or security of the
Iragi government. Ken Mayer, a University of Wisconsin expert on executive orders, told
the blog TPMMuckraker.com that a threat to the stability of Iraq "could be anything.
Think of the possibilities: it could be charities that send a small amount of money (to
groups linked to) the insurgency, or it could be the government of Iran that has assets in
the U.S..."

The E.O. also allows assets to be frozen without notice. Bruce Fein, a Justice Department
official in the Reagan administration, told TPMMuckraker, "l've never seen anything so
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broad that it expands beyond terrorism, beyond seeking to use violence or the threat of
violence to cower or intimidate a population. This covers stabilization in Iraq. . . . And it
goes beyond even attempting violence, to cover those who pose ‘a significant risk' of
violence. Suppose Congress passed a law saying you've committed a crime if there's
significant risk that you might commit a crime."

The E.O. prohibits charitable donations to any group listed under its authority. No
listings were included in the E.O. when it was published, but a Treasury spokesperson
said the department is in the process of making its list. Any person or organization that
aids someone else whose assets have been blocked, knowingly or not, will be subject to
being listed as well.

Michael German, the ACLU's chief national security lawyer, was also quoted in a
TPMMuckraker blog post, citing the possibility of "a chilling effect on humanitarian
donations in Iraq . . . a lot of these provisions where charities are being demonized, to a
certain extent, would cause a chilling effect, and that's what's so counterproductive with
this type of policy."

FEC Will Draft Rule Allowing Issue Advocacy Broadcasts

Following the June U.S. Supreme Court ruling in Federal Election Commission vs.
Wisconsin Right to Life, Inc., which found the federal electioneering communications
ban unconstitutional when applied to genuine issue ads, there has been a fast-paced
effort to tie up loose ends in related cases and set the stage for the 2008 election. The
Federal Election Commission (FEC) announced that it will issue a proposed rule in
August to incorporate the decision into its regulations. In two related court cases, the
FEC conceded that certain ads in question were genuine issue ads, including one that
was critical of a senator's position on a bill. The "electioneering communications"
provision of the Bipartisan Campaign Reform Act of 2002 (BCRA) prohibits
corporations, including nonprofits, from paying for broadcasts that refer to a candidate
for federal office within 30 days of a primary and 60 days of a general election.

FEC Rulemaking

The next major step in protecting grassroots lobbying communications is establishing a
rule in FEC regulations, rather than requiring each nonprofit to guess at whether its
broadcast qualifies for the exemption under the Supreme Court's ruling. On July 18,
Wisconsin Right to Life (WRTL) lawyer James Bopp filed a petition at the FEC on behalf
of the James Madison Center for Free Speech asking the FEC to write the definition of
protected issue ads into its rules using the Court's language. Bopp said, "Promulgating
such a rule should be neither complex nor time-consuming because the Commission
should simply adopt the Court's own statement of the test for communications that are
subject to the 'electioneering communication’ prohibition . . ." The petition also asks for
safe harbor examples. Bopp commented, "Groups should not have to hire a lawyer and
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go to court to get government permission to engage in speech that the Supreme Court
has already held to be protected by the First Amendment."

The same day, the FEC announced it will work on a rulemaking to implement the
Supreme Court's decision. The FEC press release said the agency plans to issue a
proposed regulation in August, request comments in September and hold a public
hearing in October. A vote on a final rule is set for the end of November. FEC Chairman
Robert Lenhard said, "We believe it is critical to have a clear rule in place in time for the
Presidential primaries and caucuses in early 2008." Because of the early presidential
primaries, the first 30-day blackout period will begin in December and will occur during
times in 2008 while Congress is considering legislation.

Resolving Related Litigation: Criticism of Officeholder’s Policy Position
Allowed

In a related case, the Christian Civic League of Maine (CCL) settled its 2006 as-applied
challenge when the FEC joined its motion asking the D.C. district court to rule in its
favor. In 2006, the court denied CCL's request for a preliminary injunction barring
application of the electioneering communications rule to its grassroots lobbying ads. The
ads went further than those in the WRTL case because they urged people in Maine to
contact Sens. Olympia Snowe (R-ME) and Susan Collins (R-ME) and ask them to change
their position on the Marriage Protection Amendment. This difference is significant
because it sets a broader framework for defining genuine issue ads that are exempt from
the electioneering communications ban. As a result, an ad that states the position of the
officeholder/candidate on an issue and either criticizes or praises his or her position is
recognized as protected issue advocacy.

WRTL's 2006 Challenge Settled

On July 12, WRTL asked for summary judgment briefing schedule for a 2006 ad about
the Child Custody Protection Act in a challenge that was not specifically resolved in the
Supreme Court case. In 2006, the FEC argued the district court could not rule on the ad
without more discovery proceedings allowing the commission to get background
information about WRTL's ad campaign. The Supreme Court ruling said such extensive
discovery is too burdensome and is no longer allowed. WRTL also asked the court to
block Sen. John McCain ¥t (R-AZ) and other members of Congress from intervening in
the case any further. According to the motion, McCain and others could no longer assert
that they would be injured if similar ads were to be broadcast, so they had no standing
under Article 111 of the U.S. Constitution and must be removed from the case. Bopp
stated, "Allowing the rich campaign finance ‘reform’ gang to pile on in cases where
nonprofit citizen groups are trying to vindicate their liberties is wrong, unconstitutional,
and inconsistent with the Supreme Court's mandate as to how these cases are to be
conducted."

On July 18, the FEC filed a joint motion along with WRTL and the interveners, McCain
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et al., asking the court to rule in favor of WRTL. The FEC and the congressional
reformers acknowledged that WRTL's ad is constitutionally protected as a genuine issue
ad.

Trial Testing Humanitarian Aid Standards Begins

The jury has been sworn in for the criminal trial of the Holy Land Foundation (HLF) and
five of its leaders, who are charged with indirectly aiding Hamas by providing charitable
aid to grassroots organizations in the West Bank and Gaza. The case is focusing public
attention on two issues important to the charitable sector. First, some of the secret
evidence used to shut down HLF and freeze its assets in 2001 will come to light, and its
reliability and veracity will be challenged. Secondly, the case raises the question of
whether it is a crime to provide humanitarian aid through organizations that are not
designated as supporters of terrorism. The trial in the U.S. District Court in Dallas, TX, is
expected to take three to five months.

The prosecution argues that HLF leaders knew the local groups they were working with
to deliver aid were controlled by Hamas, a designated terrorist organization. But defense
attorneys argue that it was legal to work with these groups, and at least one, Al Razi
Hospital, received funds from the U.S. Agency for International Development during the
same time period.

HLF was shut down by the Department of Treasury in late 2001 when it was designated
as a supporter of terrorism under the U.S. Patriot Act. The group challenged the
designation but lost in a process that used secret evidence and did not allow the group to
present the court with evidence on its own behalf. (For details, see the March 2006 OMB
Watch report Muslim Charities and the War on Terror.) In 2004, HLF was charged in a
42-count indictment, which alleges HLF gave over $12 million to local zakat committees
controlled by Hamas and gave priority aid to families of suicide bombers. ("Zakat" is an
Islamic concept of tithing or giving of alms. Muslims are obligated to give 2.5 percent of
their wealth when their wealth is above a specified level.) The charges were announced
on the same day HLF asked the Department of Justice Inspector General to investigate
Federal Bureau of Investigation (FBI) use of Israeli intelligence reports that an
independent expert found was riddled with translation errors.

Pre-trial proceedings in the case have unearthed troubling problems with evidence. In
February, the Los Angeles Times reported that declassified government documents show
summaries of surveillance of Holy Land's former executive director erroneously claim he
made explicit anti-Semitic comments. However, none of the quotes included in the
summary were in the 13-page transcript of the conversation. Under the federal Classified
Information Procedures Act, the defense attorneys are prohibited from sharing the
material with their clients and thus unable to prove that the statements were never said
or misunderstood. In March, the trial judge denied a defense request to declassify
additional pages of FBI evidence so they could look for other such discrepancies. The


http://www.ombwatch.org/npadv/PDF/MuslimCharitiesTopTenUpdated.pdf
http://www.h4jusa.com/LinkClick.aspx?fileticket=YTnRS2N5y%2bY%3d&tabid=55&mid=372

defense attorneys have said they only have summaries for about ten percent of ten years
worth of surveillance.

In June, the prosecution took the unusual step of publishing a list of over 300 unindicted
co-conspirators in the case, including established Muslim organizations such as the
Islamic Society of North America and the Council on American Islamic Relations (CAIR).
In a July 23 Los Angeles Times story, Ibrahim Hooper of CAIR called the move
"McCarthyite tactics” and an "attempt to marginalize and disenfranchise mainstream
Muslim groups." The law does not allow unindicted co-conspirators to challenge their
designation.

Jury selection in the trial took one week. Three potential jurors were dismissed because
they said they feared retaliation from Hamas if there is a conviction. The prosecution
asked the judge to cut a juror who said she might have problem convicting the
defendants as supporters of terrorism if the support was humanitarian aid. The
prosecution is arguing that even though the zakat committees were not designated as
supporters of terrorism, the defendants knew or should have known that they had
connections to Hamas, and that the aid made it possible for Hamas to spend funds on
terrorist activities. If the government's position prevails, it will create a new, expanded
definition of what constitutes illegal support that could leave many charities guessing
about what groups they can and cannot work with. Given the drastic sanctions involved,
and the possibility of criminal charges, many charities may pull back from providing
humanitarian aid in conflict areas such as the Middle East.

While HLF has strong supporters, such as Hungry for Justice website, and strong
detractors, such as the CounterTerrorism Blog, the central question for charities is not
the specific facts of the HLF case. Instead, the question is whether humanitarian aid
should be blocked because one or more persons involved in some stage of aid delivery
has ties to a designated terrorist group.

Bush's Regulatory Changes Set to Go into Effect

As of today, July 24, federal agencies are to be in full compliance with all the provisions
of Executive Order 13422 (E.O. 13422), which amends the regulatory process for
agencies, and the Final Bulletin for Agency Good Guidance Practices. Both documents
were issued Jan. 18 and work in concert to bring significant changes to the way agencies
develop and enforce public protections.

President George W. Bush issued the E.O. to amend a Clinton-era executive order in
effect since 1993. The Bush E.O.:

e shifts the criterion for promulgating regulations from the identification of a
problem like public health or environmental protection to the identification of
"...the specific market failure (such as externalities, market power, lack of
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information)...that warrant new agency action";

e makes the agencies' Regulatory Policy Officer (RPO) a presidential appointment
and gives that person the approval authority for any rulemaking commencement
or inclusion of any rulemaking in the Regulatory Plan unless specifically
authorized by the agency head;

e requires guidance documents to go through the same OMB review process as
proposed regulations before agencies can issue them;

e requires "significant" guidance documents (those that are estimated to have at
least a $100 million effect on the economy, among other criteria) to go through
the same OMB review process as "significant” regulations; and

e requires each agency to estimate the "combined aggregate costs and benefits of
all its regulations planned for that calendar year to assist with the identification
of priorities," which will be overseen by the RPO.

Agencies were required to designate their RPOs by March 19. In late July, OMB released
a list of RPOs for each agency. Of the 29 on the list, 27 have been confirmed by the
Senate in their agency roles but not in their role as RPOs. The remaining two are political
appointees who did not require any Senate confirmation.

The White House Office of Management and Budget (OMB) issued the good guidance
bulletin the same day to provide directions to agencies as they develop and issue
guidance documents. Agencies issue guidance documents in order to clarify regulatory
obligations to industry, explain complex technical issues or otherwise offer clarification
or guidance on agency policies. Agencies produce thousands of guidance documents
every year.

The Final Bulletin requires internal review of significant guidance documents by senior
agency officials as well as public notice-and-comment on guidance documents deemed
"economically significant." These guidance documents are those judged to exceed the
$100 million economic impact threshold stated in the E.O.

The OMB office with review authority is the Office of Information and Regulatory Affairs
(OIRA). OIRA may review any guidance document it wishes to review. The E.O. and the
Final Bulletin require OIRA to review significant guidance documents and gives the
administrator the authority to define which documents are "significant."”

These regulatory changes are controversial for more reasons than their timing, coming in
the seventh year of the Bush presidency. OMB Watch issued a report July 24
summarizing the potential impacts of these changes on agencies' ability to issue
regulations protecting public health, workplace safety, the environment and civil rights.
(We issued a more comprehensive report in March entitled A Failure to Govern.) We
believe the changes have real potential to further delay the issuance of regulations,
distort the balance of power between Congress and the executive branch, and remove
considerable discretion from agencies to implement legislative mandates to respond to
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public needs.

Congress has also expressed dismay at the potential harm these changes might inflict. In
a series of hearings (see the links on the right), Congress heard from supporters of these
amendments — the U.S. Chamber of Commerce, for example — who claimed the changes
represent good government and help reign in federal agencies. Congress also heard from
a range of advocacy groups (including OMB Watch), former government officials and
administrative law experts who said these changes may be unconstitutional, usurp both
agency and congressional responsibilities, add more delay to an ossified process and
further centralize authority in the executive branch.

On June 28, the House passed the Financial Services and General Government
Appropriations Act, FY 2008 (H.R. 2829). The bill contains an amendment that prevents
the White House from expending any funds in implementing the E.O. and the Final
Bulletin.

The Senate also considered defunding language for its version of the FY 2008
appropriations bill. Language that would have prevented the use of funds in
implementing both the E.O. and the Final Bulletin was included when an appropriations
subcommittee considered the bill. However, the language was later removed when it
reached the full Appropriations Committee.

When the House and Senate meet in conference to resolve differences in the two
appropriations bills, the House language preventing implementation of the E.O. and the
Final Bulletin will be addressed. Bush has threatened a veto over other spending issues
in the bill.

Amidst Increased Scrutiny, FDA Wants to Shut Testing Labs

Amidst increased scrutiny by the public and Congress of the problems with food imports
and instances of bacterial outbreaks in the domestic food supply, the U.S. Food and Drug
Administration (FDA) plans to close 7 of 13 laboratories that test for food safety.

Testifying July 17 before the House Energy and Commerce Committee's subcommittee
on Oversight and Investigations, FDA commissioner Andrew C. von Eschenbach said
that the closings will enhance FDA's capabilities. "Consolidating our work into six
laboratories whose capacity will meet and even exceed the capacity of FDA's 13 existing
field laboratories will strengthen and increase ORA's [Office of Regulatory Affairs]
analytical capabilities to meet the challenges of the 21st Century," he wrote in his formal

testimony.

But an investigation by the subcommittee's staff this year and other witnesses appearing
before the subcommittee brought that conclusion into question. According to findings
presented to the subcommittee by David Nelson, the subcommittee staff's lead
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investigator, the restructuring proposal and food safety approaches have several flaws.
His testimony countered von Eschenbach's statements about the strides FDA has made
in food safety protections. Nelson found:

o that FDA lacks sufficient resources and authority to adequately protect food
safety;

o that FDA's proposal to change the structure of the labs exacerbates the food
safety problem; and

e that "FDA's current regulatory approach, that relies on voluntary guidelines for
most domestic and imported foods, appears inadequate in responding to the
changing food industry."

During the investigation, subcommittee staff visited ports of entry and FDA labs and
interviewed field personnel involved in food safety inspections. According to these
interviews, FDA allows private labs, over which it has no oversight authority, to do food
safety testing of imports. FDA allows food suspected of being unsafe to be returned to
importers, and the importers have the food tested by private labs.

One FDA deputy lab director described the work of the private labs as "spooky" and
"scary." Another FDA official concurred with this conclusion saying the labs are not
adequately performing because they are driven by financial considerations and not safety
considerations.

According to Nelson's testimony, FDA has failed to provide any analysis justifying the
"radical reorganization.” Labs in Detroit, San Francisco, Denver, Kansas City, San Juan,
Puerto Rico, Philadelphia and Winchester, MA are proposed for closing. At a time when
food safety issues have created a public health “crisis,"” the rationale for the closings
seems to rest on little other than expected retirements and vacancies.

House Energy and Commerce Committee chairman John Dingell (D-MI) has stopped the
labs from closing pending a report from the Government Accountability Office (GAO)
analyzing the agency's reorganizational plans, according to a New York Times article.
Additionally, the Senate and House Appropriations Committees passed Agriculture
spending bills July 19 that prohibit FDA from implementing its plans.

Additional witnesses testified before the subcommittee about other flaws in the food

safety net. For example, Caroline Smith DeWaal, food safety director at the Center for
Science in the Public Interest, testified that FDA is poorly funded and jurisdiction over
food safety is split primarily between FDA and the Department of Agriculture (USDA).

She also called for Congress to dramatically increase FDA's funding, update food safety
laws which are over a century old, and create one food safety agency to overcome the
jurisdictional splits among FDA, USDA and other agencies with some food safety
responsibilities.
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Also testifying was William K. Hubbard, former FDA associate commissioner who retired
in 2005. He detailed the lack of funds and lost personnel the agency has experienced in
recent years:

...the food program, in particular, has undergone steady budget cuts: the staff of FDA's
headquarters food program has been reduced from almost a 1000 scientists to fewer
than 800 in just five years; and FDA's field force, which includes its inspectors and
import staff, has dropped during that period from over 4000 to about 3300 today. Of
course, this is at a time in which the problems are growing and food imports are
skyrocketing. The current budget request for Fiscal Year 2008 is a good example of the
recent trends. Although the official budget request states that it includes an "additional"
$10 million for food safety, the food program'’s inflation needs are not covered by the
request, so the practical effect of that budget is a 3% (or $14 million) decrease (even with
the $10 million "increase™).

The subcommittee heard from nine witnesses in all, several of whom are or were FDA
district officials. There are several legislative proposals pending in Congress to address
the problems at FDA in light of the rapid increase in food imports and the fractured
jurisdictional responsibilities among federal agencies.

White House Delays Whale Protection Rule

The White House is currently delaying the completion of a final rule intended to protect
a critically endangered whale species. Critics are concerned the Bush administration is
giving special access to business interests and overemphasizing economic considerations
in its review of the rule. The delay of the whale protection rule is indicative of a larger
problem in the White House regulatory review process.

The North Atlantic right whale is a large species native to the waters off the coast of
America's eastern seaboard. According to the National Oceanic and Atmospheric
Administration (NOAA), "The population is believed to be at or less than 300
individuals, making it one of the most critically endangered large whale species in the
world.” The species is protected under both the Endangered Species Act and the Marine
Mammal Protection Act.

Although the species has benefited from federal protections for years, it is still having
difficulty recovering. Human activity is the primary impediment to species recovery.
Collisions between whales and shipping vessels are a particularly serious problem.
According to NOAA, "One of the greatest known causes of deaths of North Atlantic right
whales from human activities is ship strikes."

In response, NOAA began working in 1999 on a federal rule to limit the speed of large
shipping vessels traveling along the eastern seaboard. The speed limits would vary based
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on geographic location and season.

NOAA submitted a draft proposed rule to the White House Office of Information and
Regulatory Affairs (OIRA) in March 2006. In June 2006, NOAA published the proposed
rule in the Federal Register and opened the rule for a public comment period which
lasted until October.

On Feb. 20, 2007, NOAA submitted a draft final rule to OIRA. Under Executive Order
12866, Regulatory Planning and Review, agencies are required to submit significant
rules to the White House in order to give OIRA an opportunity to review and edit the
rule. Agencies must submit the rule at least twice — once as a draft proposed rule and
once as a draft final rule.

E.O. 12866 also prescribes a time limit for the OIRA review period. OIRA is to complete
its review within 90 days of receiving the rule from the agency. In consultation with the
agency, OIRA may extend the review period once for 30 days.

Because NOAA submitted the whale protection rule on Feb. 20, the OIRA review period
has expired, even after use of its 30-day extension. Neither OIRA nor NOAA has given
word as to when the review period will end. Although OIRA is to consult with agencies
during the review process, NOAA has been kept in the dark as to the status of the rule,
according to Public Employees for Environmental Responsibility (PEER), a public
interest organization closely following the issue.

Delay of agency rules during the OIRA review process is not uncommon — nine percent
of rules currently under review have exceeded OIRA's time limit. As of July 20, OIRA
was reviewing 124 rules, according to Reglnfo.gov. Of those 124 rules, OIRA has
extended the review period of 13. Ten of those rules, including the whale protection rule,
have exceeded the maximum 120-day review period. One additional rule has surpassed
the initial 90-day window and has not officially had its review period extended. The most
egregious case of delay is an EPA proposed rule on radiation exposure. The rule was
submitted to OIRA in October 2005.

The exact nature of the OIRA review is also unclear because of a lack of transparency in
the review process. Reglnfo.gov, the federal government's regulatory review database,
lists only dates of submission and identifies the results of OIRA's review in one of three
ways: "consistent without change," "consistent with change," or "withdrawn" by the
agency.

During the review period of the whale protection rule, OIRA has consulted with outside
interests groups at least once. On March 28, officials from OIRA and NOAA met with
representatives from the International Fund for Animal Welfare, a nonprofit
organization dedicated to animal rights issues.

The World Shipping Council has also lobbied OIRA on the whale protection rule. In a
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May 3 letter to OIRA Administrator Susan Dudley, the World Shipping Council
expressed opposition to the rule citing economic costs and questioning the validity of
NOAA's research. The World Shipping Council represents some domestic but mostly
foreign shippers.

PEER is concerned about the influence of industry during the review. New England
PEER Director Kyla Bennett said in a statement, "Foreign shippers want no
environmental restrictions on how they use and sometimes abuse American waters but
our government is supposed to be protecting our national interests, which include our
endangered wildlife.” She added, "The Bush administration should listen to our own
experts rather than corporate lobbyists representing largely foreign interests."

In another unusual development, OIRA has involved the White House Council of
Economic Advisors (CEA) in reviewing the rule, according to PEER. NOAA has already
conducted extensive economic analysis in order to determine the rule's impact on the
shipping industry and small businesses. NOAA has concluded the biological benefits of
the rule far exceed any economic impact levied against shipping interests.

Itis rare for the OIRA administrator to seek consultation with the Council of Economic
Advisors on regulations. Rick Melberth, Director of Federal Regulatory Policy for OMB
Watch, called it "a case example of OIRA overemphasizing economic considerations and
protecting special interests instead of public need."

Questions, Concerns Surround Start of Nussle
Confirmation Hearings

On June 19, Office of Management and Budget (OMB) Director Rob Portman announced
his resignation, effective in August. The same day, President Bush nominated former
House Budget Committee chairman Jim Nussle (R-1A) to be the next OMB director.
Today, July 24, the Senate Homeland Security and Governmental Affairs Committee
(HSGAC) held the first confirmation hearing for Nussle; on July 26, the Senate Budget
Committee, which also has jurisdiction over the nomination, will hold its own hearings.

Before the hearing, Sen. Barack Obama ¥t (D-1L) submitted a statement for the record
with additional topic areas he sought to have Nussle address concerning his nomination,
including the next executive order on regulatory oversight, significant delays in release of
Census Bureau reports on government spending, the administration's (and Nussle's)
confrontational style, particularly related to the FY 08 appropriations bills, and
important tax policy questions. Overall, Obama advised to move cautiously with this
nomination.

Members of the HSGAC panel were generally deferential toward Nussle at today's
hearing. The only aggressive questioning Nussle faced was from freshman Sen. Claire
McCaskill £¥ (D-MO), on the subject of executive earmarks. Nussle fully admitted he
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spent time while in the House pursuing and successfully winning earmarks for his
district, but also agreed with McCaskill that the real problem with earmarking was not
the process itself, but the secrecy surrounding the process and lack of information on
who makes earmark requests. Nussle pledged to continue to work to bring transparency
and disclosure of information to the earmarking process.

At the conclusion of the hearing, Committee Chairman Joe Lieberman (1-CT) questioned
Nussle closely about whether Nussle believed tax cuts pay for themselves — a position
Nussle said he had been quoted in a "heat of the argument” moment — and why he
advocated one-sided PAYGO. Nussle said PAYGO rules that apply to both spending and
tax cuts miss the focus of the country's fiscal problem — one he believed to be a spending
problem and not a revenue problem. Based on the tenor and substance of today's
hearing, it is likely the committee will report Nussle favorably when it reconvenes later
this week.

Most of the focus during the Budget Committee hearing on Thursday will be on Nussle
himself, his experience as former chair of the House Budget Committee and his
substantial record on budget policy and procedural issues. But the hearings could prove
contentious, as some members, such as Committee chair Kent Conrad (D-ND), may use
the hearings to challenge the administration's approach to negotiations over the FY 2008
appropriations.

Chief among the predominant issues to watch for during the second Nussle hearing will
be:

The Nussle Record | — Performance as House Budget Committee chair: As a
Budget Committee chairman, Nussle failed to usher through a budget resolution three
out of the six years of his tenure. In 20086, his final year chairing the committee,
Congress failed entirely to adopt a budget. Strikingly, during his time as committee chair,
Nussle's party was in control of both houses of Congress and the White House. The
burden will be on Nussle to demonstrate how, with Democrats now running Congress,
his approach to completing budgets will reflect the new political reality that confronts
him and what plans he has to be more effective at producing a workable budget with
Congress.

The Nussle Record Il — Apostle of Tax Cuts, not Fiscal Restraint: Over his six-
year tenure as Budget Committee chair, Nussle saw the national debt increase from
about $5.5 trillion to nearly $9 trillion, an increase of roughly 64 percent — suggesting a
less-than-dedicated focus on fiscal restraint. Nussle was cheerleader in the House for the
administration's massive tax cuts in 2001, 2003, 2004 and 2005, helping to usher those
bills through that chamber. He went so far as to declare in 2004,"Tax cuts don't need to
be paid for [with offsets] - they pay for themselves" — a degree of policy orthodoxy since
repudiated by the Bush administration. Nussle should be questioned closely about his
adherence to this inaccurate belief especially in light of a recent nonpartisan
Congressional Budget Office report that found the 2001 and 2003 tax cuts have cost $211
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billion to the Treasury in 2007 alone — a far cry from paying for themselves. Nussle's
strict adherence to tax cuts at any cost and mistaken belief that they will reap more
revenues for the Treasury than they cost need to be carefully examined during the
hearings.

The FY 2008 Budget Process: After six years of stewardship over steady, significant
annual federal budget spending increases, the administration has demonstrated a
sudden interest in espousing the rhetoric of fiscal restraint — pushing hard to hold to the
$932 billion limit the president has set on discretionary spending by issuing formal veto
threats for the first time ever on "excessive" spending bills. Should the president carry
through on these threats, the FY 2008 budget could be in jeopardy; a government
shutdown — at least for parts of government — is possible this fall if no accommodation
with Congress is made.

At the Budget Committee confirmation hearing on Thursday, Nussle will almost certainly
be guestioned about whether President Bush's FY 2008 discretionary spending limits are
"non-negotiable” and how he would break the current budget stalemate between the
White House and Congress in order to help enact the appropriations bills on time.

To a certain extent, some of the antagonism that Nussle may encounter from Congress
stems from the sense among Democrats such as Sen. Kent Conrad (D-ND) that Nussle
was "an intense partisan more given to confrontation than cooperation” during his time
as House Budget chairman. This certainly raises questions of whether he can negotiate in
a constructive manner the difficult issues involved in the FY 2008 budget in a difficult
environment. But it may also be more about the administration's policies and approach
to the new Democratic controlled Congress than about Nussle himself.

It is both his previous aggressive record and style, plus the hard line being taken by the
administration, that will likely be key issues as the Senate considers his confirmation as
director of OMB. Conrad reported rumors of a "hold" in the Senate regarding his
confirmation, but said he had no further information. In the end, the confirmation
process will likely raise a welter of federal budget issues, but none sufficiently damaging
to Nussle to imperil prospects for Senate approval of his nomination.

Sustaining Presidential Vetoes May Become More Difficult

As Congress continues making progress on appropriations legislation, and as details of
its spending priorities are revealed in each of the twelve FY 2008 appropriations bills,
signs of waning enthusiasm for sustaining presidential vetoes are appearing within a
group of 147 House Republicans. While this group vowed to support any presidential
veto of appropriations bills, eight of the appropriations bills passed thus far by the House
have garnered significant bipartisan support, defraying the solidarity of that coalition.

In May, 147 Republican representatives pledged to vote to sustain presidential vetoes of
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spending bills that exceeded the president's initial budget request. So far, 62 of those
signatories have voted for an appropriations bill the president has threatened to veto. Of
the eight bills approved by the House, four have been met with veto threats from the
president, and four representatives out of the 147 promised veto-sustainers have voted
for each of those threatened bills, while three voted for three out of four bills. Although a
vote in favor of a given bill does not preclude a vote to sustain a veto, it is consistent with
support of the substance of the bill and makes it more difficult for the legislator to
change his or her vote later in the process.

The Senate has also made progress on the appropriations bills, with its Appropriations
Committee having passed 11 of the 12. However, the full Senate has yet to take any action
on annual spending legislation.

Despite the veto threats from the White House, Congress has stuck firmly to the budget
resolution it passed in May. And although Congress's proposed FY 2008 spending levels
are nine percent above those enacted in FY 2007, when those levels are adjusted for
inflation and population growth, the next fiscal year's non-defense discretionary
spending will be lower than it was in FY 2005.
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At $151.4 billion, the House Labor-HHS-Education appropriations bill is the largest
of the non-defense measures. It allocates $10 billion (7.5 percent) more than the
president's request and $2.2 billion (1.65 percent) more than the Senate's bill to health,
education and worker programs. In addition to the bill's funding level, the president has
threatened to veto it because of language regarding female reproductive health. Included
in the bill is:

Program/Line Item (chartin FY 2008 Amount Above
millions) Appropriations President's Request
dislocated worker assistance 1,115 357

job training 1,552 252
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community health centers 2,188 200

rural health programs 145 120
Centers for Disease Control to fund
terrorism preparedness and response 1,589 85
programs
Low Income Home Energy Assistance

2,662 880
(LIHEAP)
No Child Left Behind-authorized 25,641 975
programs

Representing the largest boost in Veterans Affairs spending since the agency's inception,
the Military Construction-Veterans Affairs spending bill was overwhelmingly
approved by the House on June 15 by a vote of 409-2. The measure is $4 billion more
than the president's request, but the president has declined to veto it, issuing instead a
demand that Congress find spending offsets in other appropriations bills. Among others,
the bill would set spending levels for the following programs:

Amount Above
President's
Request

Program/Line Item (chart in FY 2008
millions) Appropriations

programs to treat post-traumatic stress
disorder for veterans returning home from |600 600
the wars in Irag and Afghanistan

assistance for homeless veterans 130 23
medical and prosthetic research 480 69

malr?tenanc'e_ a}nd renovation of existing 4100 503
medical facilities

In June, the House also approved the FY 2008 Homeland Security appropriations
bill. Providing $36.3 billion in funding for securing the nation's borders, airspace, Coast
Guard and infrastructure, the bill provides over $2 billion more for homeland security
than the president's request. Some details of the bill include:

Program/Line Item (chart |FY 2008 Amount Above
in millions) Appropriations President's Request
fi .
irst responder and port security 4.620 700
grants
T tation Safet
ransportation Safety 6.640 234

Administration
border security 8,900 139
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FEMA management 685 17

Republican support in the House for sustaining a spate of vetoes has already begun to
waver. By emphasizing spending on human needs, and placing vital social programs
above unnecessary discretionary spending cuts, the Democratic leadership has been able
to attract strong support from both sides of the aisle to FY 2008 appropriations
legislation. In so doing, Congress may be able to eschew attempts by the White House to
bully into law insufficient spending levels.

Reauthorization of Children's Health Insurance Program
Gains Momentum

On July 19, the Senate Finance Committee approved a proposal to expand coverage of
the State Children's Health Insurance Program (SCHIP) to four million additional
children who would otherwise not have health insurance. The entire Senate is expected
to vote on the proposal this week (July 24-27), while the House is expected to act soon to
approve legislation providing insurance for even more children than the Senate's
version. The president has threatened to veto the Senate Finance Committee-approved
version, even though it cleared the committee with strong bipartisan support, 17-4.

SCHIP, which is administered by the states and relies on a block-grant funding formula,
provides health insurance for children in families who earn a low income but do not
qualify for assistance under Medicaid. It was created in 1997 on a bipartisan basis and
has wide support in both chambers. Its authorization must be renewed before the end of
September or the program will expire.

The National Governors Association (NGA) is strongly supportive of a SCHIP
authorization, writing numerous letters to the House and Senate, as well as the president
— the most recent being sent on July 22. In that letter, the NGA again urged the
Congress and president to reauthorize the program and stated they are encouraged by
the efforts of the Senate to pass a bipartisan proposal that "increase[s] funding and
reflects the general philosophy that state flexibility and options and incentives for states
are preferable to mandates.”

The draft approved by the Senate Finance Committee — crafted by Sens. Max Baucus (D-
MT), Chuck Grassley (R-1A), Jay Rockefeller (D-WV), and Orrin Hatch (R-UT) — would
add $35 billion to the program over five years. This extra funding would enable states to
provide coverage to four million more children, according to the Congressional Budget
Office (CBO). The Center on Budget and Policy Priorities has found the vast majority of
the four million children who would get insurance under the proposed expansion are
already eligible for SCHIP, but, for lack of funding, have not been covered. About nine
million American children are currently believed to be uninsured.
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President Bush has threatened to veto the Senate proposal, which exceeds his $5 billion
request by $30 billion. CBO has estimated that it would take $13.4 billion just to
maintain the level of coverage currently provided, so the president's request represents a
real cut in services. For context, the entire FY 2008 budget stands at $2.9 trillion, more
than 400 times the size of the Senate proposal.

The House is considering a larger expansion than the Senate. Although a proposal has
not yet been approved, media reports show the House will most likely consider a $50
billion expansion. Under the expected proposal, the House would find savings to pay for
their proposal in the Medicare Advantage program, a privatization program that has
been shown to cost 12 percent more than regular Medicare. Both the Senate and the
House would pay for most of the expanded cost of the SCHIP reauthorization with a 61-
cent increase in the federal cigarette tax.

Some lawmakers oppose the increase, arguing that the program covers too many adults
rather than children, and that an expansion will encourage people who already have
private insurance to sign up for SCHIP. An analysis by the Center on Budget and Policy
Priorities acknowledges that about a third of the new enrollees will have had private
insurance, but all expansions of government-run health insurance have this "crowd-out"
effect, and one-third of enrollees is a relatively low percentage compared to previous
expansions. For comparison, under a Bush proposal to subsidize private health
insurance, 77 percent of the benefits would go to people who already have health
insurance. Furthermore, the bill approved by the Senate Finance Committee would shift
non-pregnant, childless adults on SCHIP to Medicaid and prevent states from using
SCHIP funds to sign up more non-pregnant, childless adults.

The House hopes to move its SCHIP legislation out of committee to the floor the week of
July 30, while the Senate is expected to begin debating its reauthorization bill on the
floor this week. It is possible both chambers will pass their reauthorization proposals
before the start of the August recess.

Another Attempt at Ending IRS Privatization Program
Moves Forward

Both the House and Senate have taken important steps toward ending the wasteful and
risky Internal Revenue Service (IRS) private tax collection program. The House Ways
and Means Committee approved a bill (H.R. 3056) that would repeal the program, and
the Senate Appropriations Committee cleared a bill (H.R. 2829) that would tightly limit
the funding available at the IRS to administer the program.

Both committees reached approval by slim margins. H.R. 3056, the Ways and Means
bill, was approved on a party line by 23-18, and H.R. 2829, the bill with spending
restrictions, by 15-14. The White House has threatened to veto H.R. 2829, but on
grounds not related to the debt collection program. It has not issued a statement
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regarding H.R. 3056.

The private tax collection program lets private companies track down taxpayers who
have not paid a small amount of outstanding taxes (see an OMB Watch summary of the
program). If the IRS did the same work in-house, it could bring in nearly three times as
much money as the private debt collectors. Additionally, letting profit-motivated
companies handle sensitive tax matters has raised concerns both inside and out of
Congress regarding privacy and taxpayer rights.

H.R. 3056 contains nearly the same language regarding the private collection program as
H.R. 695, a bill co-sponsored by Reps. Steven Rothman (D-NJ) and Chris Van Hollen
(D-MD). The primary difference between the two bills is that H.R. 3056 would not
abrogate contracts that have already been issued to private debt collectors. This
difference may dampen the opposition to the legislation from companies who have
already won contracts from the government, as they would no longer stand to lose
money if the contracts were not left intact.

During the debate over H.R. 3056, defenders of the debt collection program argued that
using private debt collectors is a way to avoid the opportunity cost of pursuing small tax
debts. The IRS, program supporters claim, does not have enough funding to pursue the
cases that have been handed over the private agencies, and even if more funding were
given to IRS, it would use it to pursue cases yielding a higher rate of return. However, as
several legislators pointed out, the IRS has already spent $71 million to set up and
administer the program. If spent elsewhere, this money could have brought in $1.4
billion in two years, while the program has only brought in $20 million over that same
time period.

Ending the program would cost $1.1 billion over 10 years, according to the Congressional
Budget Office. H.R. 3056 offsets this cost by increasing taxes on people who have
renounced their citizenship, as well as reinstating and increasing certain penalties and
interest regarding taxes (see a full list of offsets). The bill also contains a few other minor
changes in tax law, including a one-year delay on a withholding requirement for
government goods and services and language ensuring residents of the Virgin Islands are
entitled to the same taxpayer rights as residents of the United States.

No plans have yet been made for either bill to be considered by the full House or Senate.
The House has approved its companion to the Senate's draft of H.R. 2829, though
language that would have limited funding for the debt collection program was removed
on a point of order challenge on the floor. A Senate companion to H.R. 695 — S. 335 —
has gained 21 co-sponsors but has not yet been considered by the Senate Finance
Committee. While it is still unclear which mechanism will be used to end the program,
there has been significant momentum to find a workable solution.
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OMB Releases Flawed Mid-Session Budget Review

On July 11, the Office of Management and Budget (OMB) released its annual Mid-
Session Review, which contains updated estimates of the budget deficit, receipts, outlays
and budget authority for fiscal years 2007 through 2012. While the administration
trumpeted the decrease in the projected deficit, several aspects of the review cast doubt
on the accuracy of these claims. In addition, the projections for years 2008-2012 were
less noted and far more sobering.

The Mid-Session Review's narrowed budget deficit projection this year follows a pattern
repeated by the administration, predating its promise early in the 2004 presidential
campaign to cut the budget deficit in half. Each year since then, the president's budget
proposal has included an inflated deficit projection, to establish a benchmark against
which revised projections were calculated to make it look like the deficit was being
reduced, or reduced by more than had been expected.

To see this pattern clearly established, look at OMB Watch's assessments over last few
years of the Mid-Session Review:

e In 2005, we wrote that the Review "predicted an improvement in the current
fiscal year 2005 (FYO05) deficit by $94 billion from its February projections...
Most independent analysts, however, believe the projected drop in this year's
deficit is a result of tax provisions causing a one-time surge in revenue, as well as
OMB's continued omission of certain costs in its deficit calculations.

e The refrain was similar in 2006: The Bush administration announced last week
its revised figure for this year's budget deficit: $445 billion. This, or so the spin
goes, is good news, because the original forecast was even higher -- $521 billion.
But outside budget experts had warned that the forecast was inflated, which
tarnishes any celebration of the new number.

e Overall, according to a 2006 Bloomberg report: "Bush's budget-forecast misses in
the past six years averaged $111.5 billion, according to figures from the White
House Office of Management and Budget. That ranks him behind the Reagan
administration's $98.1 billion average gap, George H.W. Bush's average of $69.9
billion, and about twice the Clinton administration's $58 billion average.

What makes this Mid-Session Review even worse is the administration continues to
ignore the deterioration of the country's long-term fiscal health. The OMB review fails to
mention the $137 billion increase in the deficit over fiscal years 2008-2012. While this is
not good news, the figure may, in fact, be optimistic, based as it is on White House
assumptions that the Iraq war will cost nothing after 2008 and that the Alternative
Minimum Tax (AMT) will neither be patched nor reformed, let alone repealed. The
estimated cost for a one-year patch of the AMT is $50 billion, and more comprehensive
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reform may cost even more.

Sadly, or perhaps fortunately — for the sake of the reliability of claims relating to the
nation’'s fiscal condition — to say nothing of the credibility of the federal government as a
source of information generally, the OMB Mid-Session Review barely garnered attention.
It was released quietly by the administration almost two weeks ago, and despite the
administration's best efforts to focus attention on the artificial short-term good news, it
had difficultly convincing even its former advisors, such as Greg Mankiw, Bush's former
chair of the Council of Economic Advisers, that the looming fiscal problems on the
horizon could be considered good news.

The budget projections produced over the last few years by the administration have
continued to lose credibility as they have been used to further President Bush's political
agenda. The release of the Mid-Session Review no longer serves as an important
budgetary marker and has little or no effect on the formation on the debate over the
federal budget.

FEMA Ignores Toxic Trailers of Hurricane Victims

The Federal Emergency Management Agency (FEMA) turned a blind eye to Katrina
victims who became ill while living in FEMA-provided trailers, according to testimony
given at a hearing of the House Committee on Oversight and Government Reform on
July 19. Trailer tenants and experts described how FEMA, with evidence of toxic levels of
formaldehyde in the trailers from construction materials, refused to substantively
evaluate the extent of the problem, respond to known instances of formaldehyde
poisoning or take adequate precautionary action.

Committee Chair Henry Waxman (D-CA) offered a scorching review of FEMA's inaction:
"Senior FEMA officials in Washington didn't want to know what they already knew
because they didn't want the moral and legal responsibility to do what they knew had to
be done. So they did their best not to know." In a memo reviewing over 5,000 documents
subpoenaed from FEMA, committee staff outlined a pattern of agency officials ignoring
warnings about hazardous formaldehyde levels in the trailers from field staff and other
government agencies such as the U.S. Environmental Protection Agency (EPA) and the
Centers for Disease Control and Prevention (CDC).

Even after reports of formaldehyde poisoning in March 2006, FEMA refused to test
occupied trailers and ignored testing that tenants had conducted independently. The
agency implemented a testing program only for unused trailers six months later. The
limited program, which indicated the trailers to have enough ventilation to reduce
formaldehyde levels below the "level of concern,” was explained by FEMA Administrator
R. David Paulison as a data quality effort, "to eliminate any effects from human activities
that might cause formaldehyde levels to rise."
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However, hearing testimony revealed that there are several different "levels of concern”
for formaldehyde. FEMA's testing placed the formaldehyde levels in the unoccupied
trailers below an Occupational Safety and Health Administration standard, which allows
exposure to 0.75 parts per million (ppm) over an eight-hour period. In contrast, both the
National Institute for Occupational Safety and Health (NIOSH) and EPA claim that
much lower levels of formaldehyde can cause acute health effects. The NIOSH eight-hour
standard for formaldehyde exposure is just 0.016 ppm, more than 46 times lower than
the standard used by FEMA.

Medical personnel also reported a strong correlation between respiratory infections and
living in the FEMA trailers. Sierra Club conducted its own investigation and found that
83 percent of the trailers they tested were above 0.10 ppm. This level of formaldehyde,
coupled with the long exposure that resulted from the trailers being used as residences,
meant that by many health and safety standards, the trailers were and continue to be
extremely unhealthy places to live.

It appears FEMA was more worried about protecting itself from possible future litigation
than protecting the health of Katrina victims. Messages uncovered by Waxman's
subpoena reveal that the agency's Office of General Counsel (OGC) directed FEMA staff
not to test formaldehyde levels without OGC's approval, since that, as one staff person
explained, would "imply FEMA's ownership of this issue,” and FEMA must be "fully
prepared to respond to the results.”

FEMA is only now testing occupied trailers for air contaminants at levels hazardous to
human health. Hopefully, this effort is not too late for the residents still living in 67,000
trailers across the Gulf Coast region.

Energy Task Force Advisors Revealed, Six Years after
Meetings

In the long-standing struggle to gain access to details regarding Vice President Dick
Cheney's energy task force meetings in 2000 and 2001, the Washington Post reported
last week some of the many players who influenced the vice president's policy
recommendations. An undisclosed former White House official gave the Post a list of
approximately 300 names, companies and organizations who met with White House
staff.

With the release of the task force's May 2001 report urging the adoption of energy
policies geared toward the expansion of drilling opportunities and increased oil and gas
supplies, public interest groups and the General Accounting Office (now called the
Government Accountability Office (GAQ)) tried to review the process surrounding the
vice president's energy task force, including the substance and logistics of various
meetings between the White House and industry representatives. At every turn, the
administration rebuffed their efforts. As previously reported by the Watcher, the courts


http://www.sierraclub.org/gulfcoast/downloads/formaldehyde_test.pdf
http://www.washingtonpost.com/wp-dyn/content/article/2007/07/17/AR2007071701987.html
http://www.ombwatch.org/article/articleview/2837/1/342

found that the vice president is not required to release details on whom he or his staff
met with, let alone the substance of the meetings.

The Post, however, gained access to a few of the details regarding whom Cheney and his
staff met with. Documents turned over to the Post disclosed a list of oil and gas
companies and industry groups that met with White House staff. The list includes
executives at approximately 20 oil and gas companies including Exxon Mobil and British
Petroleum; electric companies such as Enron, Duke Energy and Constellation Energy
Group; and approximately 36 trade associations, such as the American Petroleum
Institute and the National Mining Association. It was reported that many of these
companies and trade associations submitted detailed policy recommendations to White
House officials.

Interestingly, many of the people and companies listed were contributors to the Bush-
Cheney 2000 presidential campaign. The New York Times reports that those on this list
contributed more than $570,000.

The fact that it took a leak six years after the fact to reveal who attended White House
meetings in the development of national energy policy is an indication of this
administration's disdain towards government openness and accountability. Even
nonpartisan, investigative federal agencies like the GAO were prevented from accessing
any details regarding the meetings. The Office of the Vice President continues to
maintain that White House officials have a right to receive candid and confidential
advice, even though meetings of advisory groups, under the Federal Advisory Committee
Act, are required to be open with advance public notice.

Baltimore Calls on Congress for More Chemical Security

On July 16, the Baltimore City Council unanimously passed a resolution supporting
federal chemical security legislation that would require, when feasible, the use of safer
chemicals and technologies.

As the resolution does not create any new security standards for Baltimore nor require
any action by chemical companies, it is largely an effort to send a message to Congress
about the perceived missed opportunity to make communities safer. By explicitly urging
the use of safer and more secure technologies in the manufacture, transport, storage or
use of chemicals, the resolution essentially urges Congress to go beyond the compromise
legislation passed last year as part the Department of Homeland Security Appropriations
Act of 2007.

The program developed by the Department of Homeland Security under those provisions
has received criticism for creating the possibility that the program may preempt stronger
state and local efforts and for failing to adequately minimize chemical risks by either
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requiring or encouraging the use of safer substitute chemicals.

The resolution was introduced by Robert Curran, vice president of the council. Curran
reportedly explained the resolution saying, "Here are substitutes that they can use
instead of those toxic materials for the folks who work at these plants."

Surgeon General Warning: Manipulated Science

At a July 10 hearing of the House Committee on Oversight and Government Reform,
former Bush administration Surgeon General Richard Carmona joined a growing list of
officials to disclose the executive branch's political manipulation of science. Carmona's
claims that agency science is being distorted for political purposes echoes charges leveled
by recent whistleblowers from the Department of the Interior, the U.S. Food and Drug
Administration, the U.S. Environmental Protection Agency (EPA) and the National
Aeronautics and Space Administration.

Carmona provided examples of repression and manipulation such as "stem cell research,
emergency contraception, and sex education." He noted that several reports were
prohibited from publication, and he said he was instructed to mention President Bush at
least three times in every page of a speech. Carmona asserted that the administration
even went so far as to discourage his attendance at a Special Olympics event because of
its relationship with a "prominent family" unfriendly toward the current administration,
the Kennedys.

Some political pressure is inevitable on a prominent appointee. However, Carmona and
former surgeons general C. Everett Koop and David Satcher concurred that the current
administration interfered with the surgeon general's office more than previous ones.
Koop described the growing pressure in the years since he was surgeon general under
President Reagan and questioned why Carmona hadn't been allowed to have more of a
role in Hurricane Katrina recovery efforts, given his experience in emergency services.

The Office of the Surgeon General's mission is to educate the American public with "the
best scientific information available.” As Satcher emphasized in his testimony, "The role
of trust and credibility is critical...if that is compromised, then the vital mission of the
office is compromised.” Adequate resources and independence are vital to fulfill that
mission, particularly in the face of conflicting agendas held by other agencies.

Considering the recommendations presented at the hearing, Rep. Henry Waxman 3.t (D-
CA) announced plans to introduce the Surgeon General Independence Act to bolster the
surgeon general's ability to be "the doctor of the nation, not the doctor of a political

party."

The Senate is currently considering the nomination of Dr. James Holsinger to be the new
surgeon general. Controversial because of his views on homosexuality, Holsinger may be
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more to the ideological leanings of the president but may have trouble getting confirmed.

An Examination of Government Openness

OpenTheGovernment.org and People For the American Way recently released
Government Secrecy: Decisions Without Democracy, which gives a comprehensive
examination of the importance of government transparency and the various legislative
and policy means for promoting and curtailing open government.

The report covers the last seven years of scaling back public access to important health,
safety, national security and environmental information. According to the report, the
Bush administration has systematically reduced public access to essential information.
Homeland security has played a major role in the restriction of information through the
reclassification of thousands of previously publicly available documents, use of the state
secrets privilege to prevent the courts from accessing supposedly sensitive national
security information, and creating over one hundred new sensitive but unclassified
information categories. Other changes seem to address basic government efficiency and
accountability, including increased use of executive privilege to prevent effective
oversight, slowing down and scaling back public access under the Freedom of
Information Act and limiting the rights of whistleblowers.

The report, written by David Banisar, lays the necessary groundwork for understanding
the importance of an open and transparent government, for realizing the shortcomings
of the current state of information and access, and for working toward the policies of the
21st century right-to-know era.

In the preface of the report, Bob Barr and John Podesta write that the report "provides

ammunition to reclaim the open and balanced system of government set forth in our
Constitution and Bill of Rights. It is now up to all of us to make our voices heard."
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Congress Passes Sweeping Lobbying and Ethics Reforms

After a year-long debate and negotiations over enacting lobbying and ethics reforms,
Congress finally passed the Honest Leadership and Open Government Act of 2007 (S. 1).
While not an ideal set of reforms, the new law is the most significant lobbying and ethics
reform in a decade and should make important strides in increasing accountability and
transparency in Washington.

The reform package, which overwhelmingly passed the House on July 31 (411-8) and the
Senate on Aug. 2 (83-14), strengthens the Lobbying Disclosure Act and includes
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important earmark disclosure provisions that will allow the public to view the sponsors
of congressional earmarks on the Internet. The legislation also requires the disclosure of
coalitions that control lobbying efforts but protects the identity of donors and members,
bans lobbyists from paying for travel or gifts for members of Congress and staff, strips
pensions of members convicted of certain felonies, and contains a cooling-off period for
staff and members of Congress before they can lobby their old offices again.

This bill was the top priority for Democratic leaders this year in Congress. After winning
a majority in both the House and Senate in the wake of numerous bribery, earmarking
and lobbying scandals in 2006, the Democrats made these reforms the first piece of
legislation they undertook in the Senate, passing it 96-2 in January. A similar measure
passed overwhelmingly in the House by a 396-22 margin on May 24.

Yet the momentum to pass the law stalled during the summer as the issues of bundling
campaign contributions and the cooling off period for members and staff before moving
into the private sector became highly contentious. Further complicating the negotiations,
Sen. Jim DeMint (R-SC) wanted assurances that the conference between the House and
Senate would keep strong earmark disclosure provisions, and when he did not receive
them, he blocked appointment of conferees, effectively stalling, if not killing, the
legislation.

While the Senate's earmark disclosure language was stronger than previously passed
House rules, DeMint's actions forced Majority Leader Harry Reid (D-NV) and Speaker of
the House Nancy Pelosi (D-CA) to compile a compromise bill outside of the conference
committee structure and pass it again in both chambers. By passing identical bills,
Congress did not need a conference and could send the legislation directly to the
president for his signature. While this strategy ultimately succeeded, it removed some
transparency from the drafting process and led to minor changes in legislative language
in the bill that weakened it slightly.

The provision to have lobbyists disclose bundling of campaign contributions was
softened by raising the dollar threshold and by reporting every six months instead of
quarterly. The Senate agreed to have a two-year cooling off period from lobbying
Congress when moving to the private sector; the House kept the current one-year period.
There was also some additional controversy with DeMint and Sen. Tom Coburn (R-OK)
claiming that the secret bill writing process resulted in weakening the earmarks
provision.

Nonetheless, the final bill is a major step forward in reducing the "culture of corruption”
that the Democrats talked about in last year's election. The bundling provision and two
other provisions — a new database providing public access to data about lobbying and
ethics, and an elimination of secret holds in the Senate — could have a significant impact
on the way Washington operates.

At the same time, the new law is not perfect. One of the most glaring omissions from the


http://www.ombwatch.org/article/articleview/3687/1/84/?TopicID=2
http://www.ombwatch.org/article/articleview/3853/1/422?TopicID=1

lobbying and ethics reforms are provisions to require reporting of big money grassroots
lobbying expenditures from lobbying campaigns. These disclosure rules would have
revealed not only large spending campaigns seeking to influence legislation, but also the
identity of groups or individuals who were behind the campaigns. Despite attempts in
both the House and the Senate to pass tough grassroots lobbying provisions, neither
chamber included the disclosure of this valuable information due in part to a
misinformation campaign about the impact of the proposals.

Below are short descriptions of the major reforms in the legislation.

Stealth Coalitions

The new law addresses the problem of "stealth coalitions" — front groups with
sympathetic sounding names that do not actually represent grassroots, community-
based activism — by requiring registered lobbyists to disclose who is behind groups that:

e contribute more than $5,000 to the registrant or their client in a quarterly
period, and

e actively participates in the planning, supervision, or control of such lobbying
activities".

The information disclosed includes the name, address and principal place of business of
the organization behind the coalition. No disclosure of members or donors is required.
In addition, if the organization being identified as affiliated with the client a registered
lobbyist represents is publicly identified on the client's website, only the Internet address
with that information needs to be disclosed, unless the affiliated group "in whole or in
major part plans, supervises, or controls such lobbying activities."”

Secret Holds

Ends the use of extended secret holds in the Senate by requiring a senator wishing to
block a piece of legislation from going forward to identify him/herself within six session
days.

Earmarks

One of the new reforms enacted with this law concerns earmark transparency and
disclosure. All earmarked spending items and tax expenditures in bills, resolutions,
conference reports and managers' statements must be identified and posted on the
Internet at least 48 hours before a vote on the underlying legislation. Legislators must
also certify that they and their immediate family will not financially benefit from any
earmarks they've requested. Earmarks that suddenly appear in a conference report —
i.e., not approved by either chamber — are now subject to a 60-vote point of order in the
Senate. The new point of order rules are critical because they allow for the underlying bill
to continue to be considered even when striking a specific provision. This is a vast
improvement over the old rules where attempting to strike one small provision would
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send the entire legislation back to the conference committee.

Lobby Disclosure/Bundling of Campaign Contributions

Strengthens the Lobbying Disclosure Act by requiring quarterly rather than semi-annual
filing of lobby disclosure reports, disclosure of contributions from lobbyists to federal
candidates and leadership PACs, and increasing civil and criminal penalties for failure to
comply with disclosure requirements and the Lobbying Disclosure Act. Lobbyists are
required to file reports electronically.

The new law creates a searchable website containing all registrations and reports
required by the Lobbying Disclosure Act with the data being downloadable. The
searchable website must also provide links or "other appropriate mechanisms" to have
users obtain data from the Federal Election Commission on campaign contributions.
(The Attorney General is required to develop a similar searchable database for
information collected from lobbyists for foreign governments.)

One of the most controversial provisions requires congressional and presidential
candidates to report when lobbyists arrange donations and deliver them as bundled
contributions. The reports are required when the bundles reach $15,000 during a six-
month period, thresholds that are weaker than earlier versions of the House bill.

Revolving Door

The bill extends from one to two years the "cooling off" period during which senators
must wait before they can lobby their colleagues (the House will retain a one-year
moratorium on such activities). It also requires all members to publicly disclose any job
negotiations while serving in Congress and requires senior staff to disclose to the Ethics
Committee any employment negotiations. The bill would also ban senior House and
Senate staff (anyone making 75 percent of their boss's salary) from lobbying anyone in
Congress for one year, not just his/her former office or committee.

Gifts and Travel

Senators, House members and presidential candidates would have to start paying the
equivalent of charter fares for rides on private planes (and require pre-approval of
privately funded travel), and representatives, senators and staff members would be
barred from accepting gifts and meals from lobbyists. Further, the legislation bans
lobbyists from hosting parties in honor of members at national party conventions.

Other Key Items
The House will create a searchable website with data that can be downloaded on travel
and financial disclosure.

The Senate requires all committee and subcommittee meetings to be publicly available
through the Internet — in the form of a video recording, audio recording or transcript —
within 21 business days of the meeting. Additionally, there is a nonbinding sense of the
Senate that all conference committees should be open to the public and that conferees



should be given adequate notice of time and place of the meetings.

Senate Committees OK Nussle

On July 31 and Aug. 2, the Senate Homeland Security and Governmental Affairs and
Budget Committees approved the nomination of former Rep. Jim Nussle (R-1A) to serve
as Office of Management and Budget (OMB) Director, by votes of 16-0 and 22-1,
respectively. Senate Majority Leader Harry Reid (D-NV) has scheduled a floor vote on
the nomination for Sept. 4.

On June 19, current OMB Director Rob Portman announced his resignation, effective in
August. The same day, President Bush nominated Nussle to be the next OMB director.
Portman left his post on Aug. 3, creating a vacancy that will last at least through Labor
Day, barring a recess appointment. The Constitution allows presidents to fill vacancies
"that may happen during the recess of the Senate" without waiting for confirmation
votes. The Senate is in recess for the month of August.

At least two holds against the nomination are currently in place. After casting the only
vote against Nussle in the Budget Committee, Sen. Bernie Sanders (I-VT) announced he
had placed one of the holds on Nussle. Committee chair Kent Conrad (D-ND) confirmed
at least one Democrat had also placed a hold on the nomination. Sanders cited
philosophical differences with the administration's fiscal policy, saying, "President Bush
is completely out of touch with the economic realities facing working families in America.
Bush needs to hear the truth, not an echo. He needs a budget director who will make him
face the facts, not fan his fantasies."

Another hold, by Republican Sen. Pete Domenici 3t (NM), was lifted on the day the
Budget Committee cleared Nussle for floor action. Domenici announced the hold was
related to concerns he had about the Bush administration not moving forward on a new
loan program he cared about. Apparently, he received assurances about the program and
lifted the hold.

How and when the two remaining holds might be lifted is a matter of speculation.
Although the confirmation process has slowed down with the Senate in recess, no
observers expect Nussle's nomination to be rejected in the end. If Reid wants to proceed
with floor consideration after the recess, he can move forward even with the holds still
standing. However, he may need 60 votes if the senators with the holds choose to follow
through with a filibuster.
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Congress Approves Fiscally Responsible Expansion of
Children's Health Insurance

During the week of July 30, the House and Senate passed different versions of a
reauthorization and expansion of the State Children's Health Insurance Program
(SCHIP) that will expand health care coverage to millions of uninsured children across
the country. The Senate version would extend coverage to about four million additional
children, while the House version would add five million children and root out excess
costs in the Medicare Advantage program, which privatizes health insurance but at a
higher cost than traditional Medicare coverage. President Bush has threatened to veto
both bills.

The Senate approved its version (H.R. 976) on Aug. 2 68-31, which is enough votes to
override a potential presidential veto should one occur. Senate Republicans have warned
that even slight changes in the bill could result in them changing their votes, which
would make it nearly impossible to override a veto.

The House bill's (H.R. 3162) vote was closer than the Senate's at 225-204. Under normal
circumstances, this vote margin would not be enough to override a veto.

The closeness of the House vote is owed to the bill's many contested provisions, mostly
regarding total SCHIP funding and the cuts in the Medicare Advantage program. The
House bill includes $15 billion more in SCHIP funding over five years than the Senate’s
$35 billion version, which will help to cover an additional one million children. The
Congressional Budget Office found that between five and six million uninsured children
are eligible for SCHIP but have not been enrolled. A Bush administration-touted study
showed that only one million eligible children were uninsured, but its study only
included children who lacked insurance for a full year or more, instead of shorter periods
within the year.

Both bills accomplish an expansion of the SCHIP program in a responsible, deficit
neutral manner. Funding for the Senate bill came entirely from a 61-cent increase in the
federal tobacco tax. The House bill would raise the tobacco tax by 45 cents, while
eliminating overpayments in the Medicare Advantage program and its stabilization fund
(for more on Medicare Advantage, see this background brief).

The Bush administration has issued a veto threat for both bills, on grounds of its
opposition to "government-run" health care, the percentage of already insured children
who would sign up for SCHIP under an expansion and the program'’s inclusion of a small
percentage of adults. However, as the Center on Budget and Policy Priorities has
documented, this SCHIP legislation should minimize these concerns. SCHIP programs
are managed by the states, which work with private insurers to provide coverage, and
health economists have found that SCHIP lets in a low percentage of insured children
who opt out of private plans and sign up for SCHIP, compared to other federal insurance
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programs.

Studies have also shown that when parents are enrolled in SCHIP, their children get
coverage at a much higher rate. Even so, both the House and Senate versions would limit
the extent to which states will be allowed to sign up parents and childless adults.

While the passage of these two bills is a significant accomplishment, the House and
Senate will need to conference their two versions to arrive at a final proposal to
reauthorize and expand the SCHIP program once they return to Washington in
September. With time running out (the program is set to expire on Sept. 30) and the
president threatening to veto either version of the reauthorization, there are still
considerable obstacles to be overcome before work on the legislation is finished.

President's Warrantless Wiretapping Authority Vastly
Expanded

Just before Congress broke for its August recess, members vastly expanded the Bush
administration's authority to wiretap communications without warrants.

On Aug. 6, President Bush signed the Protect America Act of 2007 (S. 1927) (PAA),
which gives the Attorney General and Director of National Intelligence (DNI) the
authority to wiretap any person reasonably believed to be overseas, including
communications to or from one or more parties who are inside the United States. Even
though the PAA included a six-month sunset on the powers granted by the law, the
mandatory orders can be issued for up to a year in secret with limited oversight by
Congress and the judiciary.

Passage of the bill came after heavy lobbying by the administration to make drastic
changes to the Foreign Intelligence Surveillance Act (FISA) and to reject revisions
proposed by the Democratic majority. Congress deemed FISA, as it was written,
inadequate because it permitted the warrantless wiretapping of communications
between two foreigners when the wiretap was executed on foreign soil. When the call was
routed through the U. S., however, as many communications are, a FISA order was
required. Congress was under pressure to make revisions due to a revelation by Mike
McConnell, the DNI, that the FISA court recently issued an opinion confirming the
requirement of court orders for such wiretaps.

Congress's action comes on the heels of McConnell's other revelation that the spying
activities under the administration's warrantless wiretapping program were in fact
broader than previously acknowledged by Bush. In a letter to Sen. Arlen Specter ¥t (R-
PA), ranking member of the Senate Judiciary Committee, McConnell acknowledged the
existence of other programs beyond the National Security Agency's (NSA) Terrorist
Surveillance Program (TSP), which was limited to international communications
involving members of Al Qaeda. The revelation was made, in part, to allay concerns that
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Attorney General Alberto Gonzales made a misstatement in his testimony before the
Senate Judiciary Committee.

The Democratic proposal, drafted by Sen. Jay Rockefeller (D-WV), revised FISA to
permit warrantless wiretapping of foreign-to-foreign communications, while preserving
several important checks and balances. On Aug. 3, McConnell issued a statement arguing
that the majority bill, by requiring warrants for communications involving U.S. citizens
in the country, created "significant uncertainty” in the legality of the agency's
surveillance practices. "l must have certainty in order to protect the nation from attacks
that are being planned today to inflict mass casualties on the United States.”

The administration rejected Rockefeller's bill and proposed the alternative, PAA, that
was eventually signed into law. The PAA permits warrantless wiretaps involving foreign-
to-foreign communications but does so by permitting warrantless wiretapping for all
foreign intelligence collection methods and may even permit domestic warrantless
wiretapping.

The PAA redefines "electronic surveillance" to omit "surveillance directed at a person
reasonably believed to be located outside of the United States." Hence, the statutory
requirement that judicial orders be received for electronic surveillance no longer applies
to communications involving foreigners, even if U.S. citizens on U.S. soil are involved
and even if there are no clear ties to criminal or terrorist behavior.

Congress's grant of authority in PAA goes far beyond the limits of TSP, which ignited a
firestorm of controversy when it was reported by the New York Times in Dec. 2005. "The
NSA could collect the communications of billions of people overseas and seize millions of
international communications of Americans every day for the foreseeable future,” stated
the Center for National Security Studies.

The revision to FISA eliminates the statutory requirement to obtain judicial approval for
wiretaps involving communications in which a "significant purpose" of the order is to
collect foreign intelligence and one or more of the persons are not within the U.S. The
orders to disclose communications are mandatory, though they can be challenged in
court. It is still an unsettled question, though, as to whether the Fourth Amendment,
which protects against unreasonable searches and seizures, or other sections of the U.S.
Constitution apply to the subset of these communications involving American citizens, in
which case a court order may still be required.

"l commend members Congress who supported these important reforms," said Bush on
Aug. 5. "When Congress returns in September the Intelligence committees and leaders in
both parties will need to complete work on the comprehensive reforms required by
Director McConnell, including the important issue of providing meaningful liability
protection to those who are alleged to have assisted our Nation following the attacks of
September 11, 2001."
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One provision not included in the bill but proposed by the administration, would have
given blanket liability protection to telecommunication companies currently being sued
for complying with orders issued by NSA's TSP. This issue will likely be debated in the
lead-up to the six-month renewal of the PAA.

There are few reporting requirements in the PAA. The administration merely has to
report to Congress if an agency exceeds the authority granted in the bill and does not
have to report on how many calls are monitored or how often the powers of PAA are
invoked. Additionally, there is a requirement for the executive to report to the FISA court
on the procedures used to target foreigners after implementation of an order, but the
court can only reject such procedures if the executive is found to be "clearly erroneous," a
notoriously difficult standard to prove. The court is limited to considering whether or not
the procedures limit the collection of intelligence to communications in which one or
more persons outside the U.S. are targeted and in which foreign intelligence collection is
a significant purpose.

A six-month sunset was placed on PAA after which, without renewal, its provisions
would expire. The sunset, though, is weakened by the provision granting the Attorney
General and DNI the authority to issue orders that are good for up to one year. Assuming
this provision is still in effect in January 2008, warrantless wiretapping orders could be
issued which would be good for the remainder of the Bush administration.

TRI Restoration Bill Passes Senate Committee

The Senate Environment and Public Works Committee voted 10-9 to approve the Toxic
Right-to-Know Protection Act (S. 595) on July 31. The act would reverse a December
2006 U.S. Environmental Protection Agency rule change to the Toxics Release Inventory
(TRI) that significantly reduced toxic release reporting requirements for polluting
facilities.

Introduced by Sens. Frank Lautenberg (D-NJ), Robert Menendez (D-NJ) and Barbara
Boxer (D-CA) in February, the bill was approved along party lines. Republican senators
voiced concern over the impact of the regulatory burden on small businesses. Sen. James
Inhofe 3¥ (R-OK) was the most vocal opponent of the bill, originally submitting a series
of amendments, each of which was designed to substantially weaken the bill's effect in
restoring the TRI program. After Inhofe's first amendment met with defeat, he withdrew
the remaining amendments. However, Inhofe appears ready to resubmit the
amendments before the full Senate should S. 595 reach the Senate floor.

A House companion bill, H.R. 1055, has not moved from the Energy and Commerce
Committee since being introduced by Reps. Frank Pallone (D-NJ) and Hilda Solis (D-
CA) in February. The Senate committee vote may provide the momentum to prompt
corresponding action in the House, although the House bill has yet to be scheduled for a
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vote in committee.

Three hundred and five organizations publicly supported the passage of the Toxic Right-
to-Know Protection Act in a July 30 letter to Congress, and there has been strong,
decades-long public support for the TRI program, a small, yet powerful tool of pollution
information and reduction.

Senate Passes FOIA Reform

On Aug. 3, the Senate passed the OPEN Government Act of 2007 (S. 849) by unanimous
consent. The House passed similar legislation in March.

The bill was favorably reported out of the Senate Judiciary Committee April 12, but Sen.
Jon Kyl 3¢ (R-AZ) placed a hold on it. Kyl and the Justice Department had voiced several
problems with the bill. After negotiations between Kyl and the bill's co-sponsors, Sens.
Patrick Leahy (D-VT) and John Cornyn (R-TX), Congress moved to institute several
important reforms to the Freedom of Information Act (FOIA) process.

The mounting problems regarding FOIA are well-documented. The Coalition of
Journalists for Open Government's report Waiting Game: FOIA Performance Hits New
Lows found that even though FOIA requests were down in 2005, the backlog of
unanswered requests rose from 20 percent of total requests made in 2004 to 31 percent
in 2005. In addition to the increase in unanswered requests, requesters had to wait
longer for replies.

In response to increasing pressure to relieve agency backlogs and improve FOIA
procedures, President George W. Bush issued Executive Order 13392 on Dec. 14, 2005.
The order, though, did little to relieve agency backlogs. The Government Accountability
Office (GAO) recently stated, "Despite increasing the numbers of requests processed,
many agencies did not keep pace with the volume of requests that they received."”

On March 14, by a vote of 308-117, the House passed the Freedom of Information Act
Amendments of 2007 (H.R. 1309).

The Senate and House bills reaffirm the 20-day response requirement and impose
penalties on agencies that fail to meet the requirement. They create a FOIA ombudsman
at the National Archives to serve as a resource for the public in requesting documents
and to exercise oversight of FOIA compliance. Additionally, the bills offer a needed
correction and expansion of access to attorney's fees for those forced to hire lawyers and
pursue information disclosure in court after agencies unjustly deny requests. Finally, the
OPEN Government Act restores the presumption of disclosure under FOIA that was
eliminated by a memorandum then-Attorney General John Ashcroft issued soon after
9/11.
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The bills are expected to go to conference after the August recess to resolve differences
between the two pieces of legislation.

House Committee Holds Hearing on Abuse of Information

A July 31 House Natural Resources Committee hearing continued to investigate reports
of science manipulation within the U.S. Department of the Interior. Much of the hearing
focused on the 2002 Klamath salmon die-off and former U.S. Fish and Wildlife Service
(FWS) Deputy Assistant Secretary Julie MacDonald's interference in Endangered
Species Act (ESA) findings.

The testimony of staff from two Inspectors General offices and an agency scientist
established a clear disparity in perspective between those involved in the scientific
analysis on the ground and those making policy decisions at higher levels. Committee
Chair Nick Rahall (D-WV) aggressively questioned recent determinations made under
the Endangered Species Act (ESA). Although no one claimed science research was
changed outright, it became apparent that normal procedures were circumvented and
expert recommendations were routinely disregarded when they resulted in conclusions
that strayed from higher agency officials' policy priorities.

The Klamath Project controls water flows in the Klamath River basin, maintaining the
natural river ecosystem while also diverting flows for agricultural needs. During a 2002
drought, the National Marine Fisheries Service (NMFS) decided to divert water in the
river basin to local farms and ranches, and the area experienced the largest salmon die-
off in history with over 60,000 fish dying.

A June 27 Washington Post article revealed possible interference from Vice President
Dick Cheney in this farm-biased water management plan. Cheney reportedly pressured a
high ranking Interior Department official, Sue Ellen Woodridge, and others "to get
science on the side of the farmers." The water was ultimately diverted to the farmers
after the National Research Council (NRC) found "no substantial scientific foundation™
that restricting water from farmers' use would help the salmon.

Mike Kelly, the lead FWS biologist responsible for water management recommendations
for Klamath Project operations, removed himself from the project because he believed
that political pressure resulted in a decision that was inconsistent with the science, to the
detriment of salmon, and potentially in violation of ESA. Kelly attributed the 2002 fish
kill as "strong evidence" that the Klamath Project's failure to take a precautionary
approach with regard to the salmon was partially responsible for the die-off. NRC's
review supporting the farm-biased plan, he said, resulted from an "inappropriate burden
of proof.” This conclusion was supported by Oregon's science review team and an
October 2004 Office of Inspector General (OIG) report which showed that normal
standards and procedures ensuring scientific rigor were bypassed or expedited. Two of
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three reviewers for the OIG report concurred that the "best science" was not used.

MacDonald resigned following an OIG report indicating her inappropriate involvement
in endangered species de-listings. With no formal scientific background, she edited field
reports and badgered staff to her accept her perspective. Responding to the Natural
Resource Committee's previous investigation of MacDonald's scientific tampering, FWS
Director Dale Hall affirmed at the hearing that the agency is reviewing eight ESA
determinations that may have been unduly influenced by MacDonald. The process will
be, according to Mary Kendall of OIG, "time-consuming and costly."

The Klamath Project and MacDonald's actions join the growing list of instances of
scientific manipulation by the Bush administration, including information on polar bear
and eagle ESA de-listings, the scope and extent of humanity's role in climate change, the
Surgeon General's repressed health reports, and the U.S. Environmental Protection
Agency's potentially higher-than-scientifically-recommended ozone standard.

OIRA Issues New Standards for Disseminating Statistical
Information

Under the authority of the Information Quality Act, the Office of Information and
Regulatory Affairs (OIRA) at the Office of Management and Budget published a new
draft Statistical Policy Directive on Aug. 1, focusing on disclosure standards. OIRA uses
Statistical Policy Directives to establish government-wide standards for statistical
activities conducted by agencies.

Apparently, OIRA has been working on a new statistical policy directive that builds on
the National Research Council's (NRC) Statistical Policy Directive No. 3 on the
Compilation, Release, and Evaluation of Principal Federal Economic Indicators.
However, a comparison reveals several potentially significant differences between the
NRC directive and OIRA's draft.

A large portion of OIRA's directive addresses pre-release access to statistical
information. While NRC's directive also addresses this issue, it makes clear that the
primary intent of pre-release access is to inform the president and other policy officials
about release of new economic indicator results. In contrast, OIRA's draft statistical
directive makes no mention of policy makers being the primary audience for pre-release
access and leaves the potential recipients of such access unaddressed. OMB Watch is
concerned that under OIRA's more open-ended directive, industry associations and
other special interest groups could be granted unfair early access to statistical
information in order to promote "accuracy of any initial commentary."

Another noticeable difference between the directives is the elimination of the restriction
that pre-release access can only precede release by 30 minutes or less. The OIRA draft
directive contains no specific time restrictions at all on providing pre-release access and
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offers no explanation as to why the provision was removed. Strict time restrictions are
necessary to prevent misuse of early access to such information.

Finally, OMB Watch notes that the OIRA directive contains no reporting or evaluation
provisions that would allow OIRA or others to monitor the impact of the directive's
implementation. The NRC directive included requirements for agencies to submit
performance evaluations every three years covering both the accuracy of the statistical
indicators and the success of implementing the dissemination requirements. OMB
Watch strongly recommends that OIRA include such monitoring provisions in the
directive should it be finalized. For instance, in consideration of the heavy focus on pre-
release access, OMB Watch would urge that agencies publicly report the official release
of a statistical product, which parties received pre-release access and for what period of
time.

The public has until Oct. 1 to submit comments on the directive to OIRA. OMB Watch
will be conducting a more detailed review of the directive and submitting comments.

Toy Recalls Bring Attention to Commission's Inadequacies

The Aug. 2 recall by Mattel, Inc. of 1.5 million toys that may contain excessive levels of
lead paint once again calls into question the Consumer Product Safety Commission's
(CPSC) voluntary approach to regulating industry. Mattel's recall follows the June recall
of 1.5 million toys by the RC2 Corp. for the same lead-based paint danger.

CPSC recalled certain Mattel toys manufactured between April 19 and July 6, 2007,
bearing the Fisher-Price label. According to the announcement, "Surface paints on the
toys could contain excessive levels of lead. Lead is toxic if ingested by young children and
can cause adverse health effects.” The June recall involved wooden toy trains coated with
lead-based paint.

Sens. Dick Durbin (D-IL), Bill Nelson (D-FL), Chuck Schumer (D-NY) and Amy
Klobuchar (D-MN), sent a letter Aug. 2 to Nancy Nord, chair of the CPSC, asking CPSC
to conduct a risk analysis of Chinese toys to determine the need to issue a "detain and
test” program similar to one the U.S. Food and Drug Administration issued for Chinese
seafood after the recent discoveries of contaminated seafood products. CPSC is to
respond to the letter in seven days.

A BNA article ($) notes that this is the fourth recall by Mattel or its Fisher-Price
subsidiary in the last 12 months and the 26th toy recall this year, all involving toys made
in China. BNA quotes a Consumer Reports spokesperson as saying there is a clear need
for "better vigilance" on the part of manufacturers, but he goes on to say "As we have
previously stated, we believe that independent, third-party inspections and certifications
are crucial to keeping dangerous products off of U.S. shelves."
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The problem with lead in toys is especially troublesome since 80 percent of toys bought
in the U.S. are made in China, according to a Washington Post article about the recall.
The toy industry is considered diligent and Mattel is supposed to have some of the
strictest safety standards in the industry. Toy companies are required to report safety
problems to the CPSC. The Post story quotes an independent toy industry analyst as
saying the recall represents "a breakdown of that system. It raises a question of whether
the industry can continue to be self-policing."”

Furthermore, the CPSC's ability to set penalties, sue manufacturers and write rules for
product safety was hampered by a lack of a quorum of its commissioners. As OMB Watch
reported in an earlier Watcher article, CPSC had been operating without a quorum since
January due to a commissioner vacancy. The law allowed the CPSC to operate for six
months with just two of the three members of the commission. But since January, when
the six months elapsed, they had not been able to take certain official actions. On Aug. 3,
the problem was temporarily addressed when President Bush signed S. 4, Improving
America's Security Act of 2007, into law. The bill contains a provision creating a waiver
of the voting quorum for six additional months. The vacancy remains, however.

CPSC has also been plagued by diminishing resources. The commission was level-funded
in 2006 and 2007, causing a significant staff decline. Both the House and the Senate FY
2008 Financial Services and General Government appropriations bills call for increasing
the agency's budget above the small increase Bush requested for CPSC, according to a
Senate appropriations report.

Durbin and Nelson introduced legislation July 23 to address some of the problems at
CPSC. The Consumer Product Safety Modernization Act of 2007 reauthorizes the
Consumer Product Safety Act (15 U.S.C. 2081), increases funding and permanently
reduces the quorum requirement to two commissioners instead of three. It expedites the
disclosure of several types of safety information and increases the maximum financial
penalties the commission can impose. The bill has been referred to the Senate
Committee on Commerce, Science and Transportation.

OMB Manipulates Science in Cost-Benefit Analysis for
Ozone Rule

The U.S. Environmental Protection Agency (EPA) has released a cost-benefit analysis for
a proposed rule aiming to tighten the federal standard for human exposure to ground-
level ozone, also known as smog. Before its release, the White House Office of
Management and Budget (OMB) edited scientific language in the analysis in order to
downplay the economic benefits of the proposed rule.

On June 21, EPA announced a proposed rule revising the national standard for ground-
level ozone. EPA proposed a range, 0.070 parts per million (ppm) to 0.075 ppm, from
which it will choose a final standard. The current standard is 0.08 ppm. OMB reviewed
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and edited the proposed rule before EPA released it for public viewing. EPA's proposal
has drawn criticism for being too weak to fully protect the public from the adverse health
effects of ozone.

On Aug. 2, EPA released a cost-benefit analysis for the proposed rule. Executive Order
12866, Regulatory Planning and Review, requires agencies to prepare a detailed
economic analysis for rules that may have an annual impact on the economy of $100
million or more — an impact the ozone rule is likely to levy. The process and format for
these cost-benefit analyses is governed by OMB Circular A-4, which was issued in 2003.

Agencies must attempt to monetize the costs and benefits of proposed rules and then
judge the economic value of the rules through "net benefits" calculations. For purposes
of comparison, agencies must also assess the costs and benefits of a variety of
alternatives. Agencies release the final products as regulatory impact analyses (RIA).
Before the RIAs are made public, OMB reviews and edits them.

In its review and edits of the ozone RIA, OMB manipulated scientific language in order
make the benefits of EPA's proposed rule appear smaller, thus reducing its appeal from
an economic standpoint. OMB consistently calls into question the causal relationship
between ground-level ozone exposure and premature mortality and argues ground-level
ozone is significantly beneficial due to its ability to block UVB rays.

According to the RIA, "the overall body of evidence is highly suggestive that (short-term
exposure to) ozone directly or indirectly contributes to non-accidental cardiopulmonary-
related mortality.” For the purposes of cost-benefit analysis, assuming a causal
relationship dramatically increases the economic benefits of reducing ozone exposure by
incorporating the monetized value of human lives saved. As EPA states in the RIA,
"Including premature mortality in our estimates had the largest impact on the overall
magnitude of benefits: Premature mortality benefits account for more than 95 percent of
the total benefits we can monetize."

Once EPA began drafting the RIA, OMB began altering language, which resulted in
undermining the causal relationship between ozone and premature mortality. According
to publicly available documents, an early draft of the RIA stated, "There is considerable
variability in the magnitude of the ozone-related mortality association reported in the
scientific literature, which we reflect by summarizing the primary estimates from four
different studies below."

OMB altered the language to: "There is considerable uncertainty in the magnitude of the
association between ozone and premature mortality. This analysis presents four
alternative estimates for the association based upon different functions reported in the
scientific literature.” [emphasis added]

EPA's original language recognizes differences in the conclusions of scientific studies on
the relationship between ozone and mortality, but it does not question the existence of a
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causal relationship. OMB's edits are clearly intended to question the relationship.

OMB's manipulation is reflected in the benefits calculation for the proposed rule. At
OMB's behest, EPA made two benefits calculations for each regulatory alternative — one
that assumes a causal relationship between ozone exposure and one that assumes no
relationship. EPA then presents monetized benefits as a range including the figures from
both assumptions. The final outcome is damaging: Claiming no causal relationship
reduces benefits associated with decreased mortality and skews the benefits range for
each regulatory alternative in order to downplay the economic benefits of the proposed
rule.

In its review and edits, OMB also pushed for the inclusion of questionable negative
benefits by trumpeting the claim that ground-level ozone is beneficial because it blocks
harmful UVB rays. Ozone does protect against UVB exposure, but the majority of
protection occurs in the stratosphere, not at ground level. The ground-level ozone which
shields UVB rays is largely naturally occurring, as opposed to the anthropogenic sources
reduced by ozone regulations, according to EPA.

In initial drafts of the RIA, EPA addressed the negative benefits of increased UVB
exposure but did so in only one paragraph. After OMB's review, EPA included a more
detailed discussion and pledged to "work to present peer-reviewed quantified estimates
for the final rule.”

Expanding the discussion of UVB rays may reflect the influence of OMB's Office of
Information and Regulatory Affairs (OIRA) Administrator Susan Dudley. According to a
report by OMB Watch and Public Citizen, Dudley has a record of attempting to
undermine the benefits of reduced 0zone exposure by cautioning against increased UVB
exposure. Dudley's nomination to head OIRA faced opposition from public interest
groups and some senators for her views that regulations are harmful to the economy.
President George W. Bush named Dudley administrator by recess appointment in April.

The Clean Air Act prohibits EPA from considering economic factors in setting its
standard for ozone. The law orders EPA to protect public health within "an adequate
margin of safety" regardless of economic costs or benefits.

The Act does not exclude economic considerations entirely. The air pollutant standards
EPA sets are a two-step process. After setting the standard using only public health
considerations, EPA then sets an implementation regulation in order to guide polluters
in the proper way to achieve emission reductions. In this phase, EPA may consider
economics in determining the most efficient way to reduce air pollution.

This proposed rule is in the first step of the Clean Air Act process. Nonetheless, EPA is
forced to prepare the accompanying RIA because of provisions in E.O. 12866 and
Circular A-4. Despite the intensive process of preparing the more-than-350-page
document, EPA will be unable to use the RIA in setting the standard for ozone.
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Nevertheless, industry lobbyists are already manipulating its findings with the goal of
weakening the regulation. According to the Associated Press, a spokesman for the
National Association of Manufacturers called the proposed rule "very expensive." OMB
may also use the RIA's findings when it reviews the draft of the final rule.

In fact, because OMB forced EPA to include figures assuming no causal relationship, the
net benefits range is so large the analysis may be of little use. For the 0.070 ppm option,
estimated net benefits range from -$20 billion to $23 billion.

Examining benefits outside of an economic context provides information about the
potential impact of the ozone standard. The upper-end of the benefits range for the
0.070 ppm option assumes as many as 5,400 lives saved and 780,000 school absences
prevented per year.

EPA is under court order to publish the final standard by March 2008. The final rule will
be accompanied by a final RIA, both of which will be subject to OMB review.

Size Matters: Nanotechnologies Present New Challenges

Three documents released since July 26, and a recent public hearing, highlighted the
difficulties of promoting promising new nanotechnologies, protecting public health and
safety, and safely disposing of waste products from their use and manufacturing.
Nanotechnology involves manipulating matter the size of one-billionth of a meter or
100,000 times smaller than the width of a human hair. In 2005, more than $30 billion
in nanotechnology products were sold globally, according to the Project on Emerging
Nanotechnologies (PEN) at the Woodrow Wilson International Center for Scholars.

Nanotechnologies have been called the "next industrial revolution” with the potential to
affect future products, from clothes to cars to medicine, according to Pew Trusts.
However, if early studies are accurate, this promise comes with health, safety and
environmental risks that should be considered.

First, the U.S. Food and Drug Administration's (FDA) Nanotechnologies Task Force
issued a report July 25 urging the agency to issue guidance documents to clarify what
information is necessary to ensure effective oversight of drugs, medical devices and other
products. The report emphasizes the need for guidance to manufacturers and
researchers because "the potential use of nanoscale materials includes most product
types regulated by FDA and that those materials present regulatory challenges similar to
other emerging technologies," according to a press release announcing the report.

BNA ($) reported July 26 that FDA's report brought both praise and criticism. The
Director of PEN, Michael Wilson, a former FDA deputy commissioner, thought it was an
important, positive step for the agency. The report's long list of required tasks, however,
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means that Congress "needs to fix the problem of FDA's chronic underfunding."

At the same time, the report's call for issuing guidance documents instead of regulations
and for not recommending labeling of nanotechnology products drew criticism from the
International Center for Technology Assessment (ICTA). ICTA and a coalition of
consumer and environmental groups petitioned FDA in 2006 to develop regulations for
nanomaterial products.

Second, PEN released a report July 26 that focused on the critical issue of managing
wastes from the manufacture and use of nanomaterials.

Today, with over 500 nano-enabled products already on the market, one of the
guestions in greatest need of attention is how various forms of nanomaterials will be
disposed of and treated at the end of their use. They may find their way into landfills
or incinerators, and, eventually, into the air, soil, or water bodies. As we are learning,
when we throw something away, there really is no "away."

The authors analyze the two primary U.S. statutes for regulating waste products, the
Resource Conservation and Recovery Act (RCRA) and the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA), or Superfund.
Both laws give authority to regulate waste materials to the U.S. Environmental
Protection Agency (EPA). The report concludes with recommendations for EPA such as
encouraging "the development of data on human health and eco-toxicity and on the fate
and transport of nanomaterials in the environment." It also contains recommendations
for businesses and the investment community.

Third, on July 31, an international coalition of more than 40 groups from nearly every
continent released a statement of principles for the oversight and regulation of
nanotechnologies. The statement, released through ICTA, calls on governments,
universities and businesses to adopt eight principles the coalition believes provides "the
foundation for adequate oversight and assessment of the emerging field."”

The principles include adopting a precautionary approach to approving products with
nanomaterials and holding manufacturers liable for harm resulting from products and
their production; protecting the environment through life cycle costing and protection of
workers exposed to nanomaterials; labeling products and disclosing product safety data;
and developing mandatory regulations for specific product classifications.

EPA held a public hearing Aug. 2 on its strategy for managing nanotechnology, a
proposed Nanoscale Materials Stewardship Program (NMSP). The agenda included
speakers from the public and private sectors and from government. Former EPA official
and advisor to PEN, Terry Davies, stressed a sense of urgency that EPA's voluntary
strategy does not recognize. He also criticized EPA's policy of using the Toxic Substances
Control Act (TSCA) as the framework for its strategy, which treats nanomaterials as
chemical substances. The size of hano-engineered substances means that their molecular
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structure is different from larger-scale particles and, therefore, poses different risks
because their properties are different, according to Davies. He urged EPA to begin a
regulatory program in addition to the voluntary one.

Congress was not silent during this time. Rep. Mike Honda %t (D-CA) introduced H.R.
3235 July 31, which would establish a $100 million nanomanufacturing investment
partnership to assist in the development of a research strategy. The research is to
address the uncertainties hindering the commercialization of nanotechnologies. The bill
has been referred to four House committees for action.

Senate Bill Bans States from Limiting Nonprofit VVoter
Registration Drives

On July 25, the Senate Rules Committee held a hearing on an election reform bill that
includes a provision that would prevent states from placing undue restrictions on voter
registration drives by nonprofits. During the last several years, there has been an
increase in the number of voters registered through voter registration drives conducted
by charities and other third parties, such as the League of Women Voters and ACORN.
Discussion of the bill before the committee — the Ballot Integrity Act of 2007 (S. 1487) —
largely focused, however, on provisions that mandate paper records for all electronic
voting machines.

In recent years, lawmakers in several states have sought to limit the voter registration
activities of nonprofit and other third-party groups. Florida, Texas, New Mexico, Ohio,
Colorado, Maryland, Washington and Missouri have all passed laws intended to keep
nonpartisan registrants on the sidelines, enforcing these new regulations with heavy
fines and criminal penalties. These laws require voter registration groups to go through
complicated procedures before conducting registration drives. Consequently, many
nonprofits have been forced to discontinue their registration campaigns.

The Ballot Integrity Act of 2007 would prevent states from passing such laws, while at
the same time allowing room for states to ensure their voter rolls are accurate and up-to-
date. The bill also directs states to institute new safeguards to prevent errors and
tampering at the polls, begin conducting public manual audits of all federal elections by
the 2010 elections and improve poll worker training.

The bill is sponsored by Rules Committee Chair Dianne Feinstein (D-CA) and 11 other
senators, including Christopher Dodd (D-CT), Hillary Rodham Clinton (D-NY), Barack
Obama (D-IL), Patrick Leahy (D-VT), Edward M. Kennedy (D-MA), Daniel Inouye (D-
HI), Robert Menendez (D-NJ), Sherrod Brown (D-OH), Bernard Sanders (1-VT),
Barbara Boxer (D-CA), and Joseph Biden (D-DE).

Among the witnesses at the hearing was the president of the League of Women Voters,
Mary Owens. She testified in support of the components of the bill that are designed to
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prevent excessive regulation of voter registration drives. The Florida chapter of the
League suspended its voter registration efforts in 2005 in the wake of a new Florida law
which instituted new requirements for nonprofit registration drives and stiff penalties
for organizations unable to comply. In her testimony, Owens said "the League applauds
Congress stepping up to the plate" on the voter registration drive issue.

People For the American Way's Director of Public Policy Tanya Clay House also testified
at the Rules Committee hearing in support of the bill's provision to prevent states from
placing undue restrictions on third-party registration. In her testimony , House said that
this portion of the bill "is especially urgent in light of the many instances of voter
suppression that have taken place in recent elections as a result of voter registration
problems.... which led to widespread confusion about registration status and very likely
led to the disenfranchisement of hundreds, if not thousands, of voters."

A similar election reform bill — the Voter Confidence and Increased Accessibility Act of
2007 (H.R. 811) is also making progress in the House. The bill, however, does not
contain provisions related to voter registration drives. Instead, the bill focuses on
requiring that states ensure all electronic voting machines produce paper verification of
ballots cast by the upcoming 2008 presidential election. The bill would also require
states to conduct manual audits of elections in randomly selected counties. On July 27,
House Majority Leader Steny Hoyer (D-MD) and Rep. Rush Holt 3¥ (D-NJ) announced a
compromise on some terms of the bill, which had been controversial. The compromise
should allow the bill to move to a vote by the House soon.

Panel Discussion Focuses on Need for Clear Rules for
501(c)(3) Groups at Election Time

On Aug. 3, OMB Watch sponsored a panel discussion to address the pros and cons of
creating a bright line rule defining what is and is not prohibited partisan intervention in
elections by charities and religious organizations. The panelists addressed problems
created by the current "facts and circumstances” test, which allows the Internal Revenue
Service (IRS) to apply its interpretation of the standard on a case by case basis. They also
discussed action the nonprofit sector can take to propose and promote a bright line test.

All four panelists were legal experts on nonprofit tax and election law. Each felt the
ambiguities in the IRS rules regarding nonpartisan voter engagement activities create a
chilling impact on charitable activity. One of the panelists, Beth Kingsley of Harmon
Curran Spielberg & Eisenberg, noted that she cannot give clients a definitive statement
about whether particular activities are permitted under IRS rules. She added that the
IRS is woefully behind the times when it comes to addressing use of the Internet.

Marcus Owens, a lawyer with Caplin & Drysdale who previously ran the exempt
organizations division within the IRS, provided a brief history of IRS regulations. He
noted that the regulations regarding voter engagement activities were developed in a
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very different manner than regulations regarding lobbying activities. He felt the IRS
should find ways of refining the regulations given today's policy conditions.

Owens was referring to points raised by Karl Sandstrom, a lawyer with Perkins Coie and
former Commissioner on the Federal Election Commission. Sandstrom highlighted the
recent U.S. Supreme Court decision in the Federal Election Commission v. Wisconsin
Right to Life (WRTL) case, which emphasized that for an ad to be considered
electioneering, it must explicitly assert support or opposition of a federal candidate.
Sandstrom emphasized that this standard runs counter to the IRS culture, which he
likened to a "disease” orientation — that the IRS looks at voter engagement as a disease
rather than as a sign of a healthy democracy.

Owens and Greg Colvin, a lawyer from San Francisco-based Silk Adler & Colvin,
concurred that the Supreme Court's WRTL decision creates a new environment in which
the IRS needs to respond. Colvin described a seven-point proposal he put forward in
February 2006 for safe harbors; if embraced by the IRS, nonprofits could count on these
activities as not constituting participation in political campaigns. But some of the safe
harbors are controversial, such as a ban on communications pertaining to a candidate
within 60 days of an election. This would eliminate all charitable issue advocacy,
including lobbying, 60 days before an election, even if Congress is still in session.

Notwithstanding the controversy about specific safe harbors, all the panelists agreed that
the current ambiguity in the IRS "facts and circumstances" test is a serious problem.
While Sandstrom argued the merits of litigation, the other panelists were more
supportive of mobilizing a campaign to get the IRS to write bright line rules. And all
panelists agreed that IRS already has the authority to make regulatory changes.

House Hearing on Nonprofits Sees the Positive

The House Ways and Means Subcommittee on Oversight, led by Chairman John Lewis
(D-GA), held a hearing July 24 on tax-exempt charitable organizations. Lewis praised
charities and foundations, acknowledging they "make up the very fabric of our
communities. They know the deepest human needs of our friends and neighbors and
they know the solutions that work." Other members spoke positively about the work of
nonprofits, referencing successful groups in their districts. The opening remarks of Rep.
Bill Pascrell (D-NJ) challenged the Department of Treasury's assertion that charities are
a "significant source of terrorist funding,” observing that Treasury seems to be "painting
the sector with a wide brush.” Committee members focused on what could be done to
promote charitable giving and increase volunteerism.

Pascrell's opening remarks were welcome, given that Treasury continues to allege that
charities are a significant source of terrorist financing. OMB Watch and others have
asked Treasury to withdraw this claim. During questioning, Pascrell asked Steve
Gunderson, the President and CEO of the Council on Foundations, if he agrees with



http://www.ombwatch.org/article/articleview/3868/1/407?TopicID=1

Treasury's claim. Gunderson responded that he does not and went on to explain the
difficulties facing the sector as a whole. Pascrell emphasized Gunderson's statement that
not a single U.S. charity has been found to have redirected funds to a terrorist
organization.

Gunderson's written statement stated, "In fact, we have seen no evidence to indicate that
U.S. charities are a major source of terrorist support. Out of hundreds of thousands of
U.S. charities and billions of dollars given out in grants and material aid each year, only
six U.S. charities are alleged to have intentionally supported terrorists. Thus far,
Treasury has not identified a single case of inadvertent diversion of funds from a
legitimate U.S. charity to a terrorist organization. . . . An even larger issue is that, by
exaggerating the extent to which U.S. charities serve as a source of terrorist funding,
Treasury is fueling an environment in which wary donors may refrain from making
charitable contributions."”

The Internal Revenue Service (IRS) confirmed that nonprofits face challenges, including
a blurred line between the tax-exempt and commercial sector, the overvaluation of
donations, and charities established to benefit the donor. However, Steven Miller, IRS
Tax Exempt and Government Entities Division commissioner, prefaced this by saying,
"The charitable sector deserves to be commended for the vital work it does throughout
America, and indeed throughout the world. Second, on the whole, the charitable sector is
very compliant with the Tax Code. While we have seen problems, some of them serious,
and some of them involving major charitable institutions, they are not widespread.”

A new Government Accountability Office report that was released in conjunction with
the hearing found that about 55,000 tax-exempt organizations have unpaid taxes. The
alarming title of the report — "Thousands of Organizations Exempt from Federal Income
Tax Owe Nearly $1 Billion in Payroll and Other Taxes" — moved Rep. Stephanie Tubbs
Jones £t (D-OH) to observe that there are currently over one million 501(c)(3) charitable
organizations in the U.S. She wanted a clarification in what she saw as a clearly skewed
title given that only roughly three percent of charities have unpaid taxes. "Don't you
think it would have been good to tell us there are 1.8 million exempt organizations when
you threw out that 55,000 number? It's your job to get the numbers right,” she said.

There was also discussion of the Pension Protection Act because certain provisions will
expire on Dec. 31. Witnesses from both the Council on Foundations and Independent
Sector stressed their support for expanding the IRA Charitable Rollover, which allows
older Americans to make charitable contributions from their individual retirement funds
without suffering tax consequences. Diana Aviv from Independent Sector also proposed
that Congress create a Small Nonprofit Administration comparable to the Small Business
Administration.
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FBI Raids Two U.S. Muslim Charities on Eve of Holy Land
Trial

On July 24, the Goodwill Charitable Organization (GCO) of Dearborn, MI, was added to
the Department of Treasury's Specially Designated Nationals (SDN) list for alleged ties
to Hezbollah. As a result, the group's assets have been frozen and U.S. citizens are barred
from conducting any transactions with the organization. The office of Al-Mabarrat
Charitable Organization was also searched and files removed, but the organization was
not designated as a supporter of terrorism and continues to operate. The designation and
raids occurred the same day as opening arguments in a high profile criminal trial
involving a Muslim charity, the Holy Land Foundation. It appears the government relied
on information from a former Treasury official whose credibility has been challenged in
at least two instances.

The Treasury Department's press release said GCO functioned as a "Hizballah" front
organization, reporting to the leadership of the Martyrs Foundation in Lebanon. It went
on to say, "Hizballah recruited GCO leaders and has maintained close contact with GCO
representatives in the United States. GCO has provided financial support to Hizballah
directly and through the Martyrs Foundation in Lebanon. Hizballah's leaders in Lebanon
have instructed Hizballah members in the United States to send their contributions to
GCO and to contact the GCO for the purpose of contributing to the Martyrs Foundation.
Since its founding, GCO has sent a significant amount of money to the Martyrs
Foundation in Lebanon.” A spokeswoman for the FBI in Detroit told USA Today that
"JTTF [Joint Terrorism Task Force] removed paper files from GCO office but no arrests
were made."

It appears the government relied on information provided by a controversial former
Treasury official, Matthew Levitt, who has made broad allegations about ties between
Islamic charities and terrorist organizations, often without citing supporting sources.
Levitt is the director of the Stein Program on Terrorism, Intelligence and Policy at the
Washington Institute for Near East Policy. Over a two-year period, he testified in
congressional hearings three times and repeated the same information about GCO and
other charities. In the transcript of an April 2005 House International Relations
Subcommittee on Europe hearing titled "Islamic Extremism in Europe,” Levitt stated,
"According to a declassified research report based on Israeli intelligence Hezbollah also
receives funds from charities that are not directly tied to Hezbollah but are radical
Islamist organizations and donate to Hezbollah out of ideological affinity. . . . The report
cites many such charities worldwide, including four in the Detroit area alone: The
Islamic Resistance Support Association, the al-Shahid Fund, the Educational
Development Association (EDA) and the Goodwill Charitable Organization (GCO)."

The testimony was repeated in a Senate Homeland Security and Governmental Affairs
hearing on May 25, 2005, titled "Terrorists, Criminals and Counterfeit Goods" and a
House Foreign Affairs Subcommittee on Europe hearing on June 20, 2007, titled,
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"Adding Hezbollah to the EU Terrorist List."

Levitt's testimony cites a June 2003 study from the Intelligence and Terrorism
Information Center of the Center for Special Studies (CSS) in Israel. According to its
website, the center is an "NGO dedicated to the memory of the fallen of the Israeli
Intelligence Community" and focuses on issues concerning intelligence and terrorism.
Because current law does not allow GCO to see all the evidence against it, or to present
evidence on its own behalf, the accuracy of the CSS information used by Levitt is not
likely to be tested.

Levitt's credentials as an expert have been challenged on at least two occasions. Kinder
USA filed a libel suit against him and Yale University Press in May over allegations in
Levitt's book about Hamas that Kinder USA has ties to terrorism. According to the
Dallas Morning News Levitt's testimony as an expert witness in the current criminal
trial of leaders of the Holy Land Foundation was challenged by defense attorneys, who
noted that he did not visit grassroots charities in the Palestinian territories he claimed
have ties to Hamas, and instead relied on second-hand sources.

The JTTF raid on the Al-Mabarrat Charitable Organization seized files, but the group
was not designated as a terrorist organization and its assets were not seized. The Detroit
Free Press reported that Al-Mabarrat has a significant presence in the community
through fundraisers and the placement of donation boxes at Dearborn mosques and
restaurants that read, "Orphan’s happiness depends on your donation.” The raid left
many Muslims in the Dearborn area "confused about the government's actions. Al-
Mabarrat is still allowed to operate, though agents hauled away its documents and
computers, making it difficult to function."

Privacy Statement | Press Room | Site Map | Contact OMB Watch

© 2007 OMB Watch

1742 Connecticut Avenue, N.W., Washington, D.C. 20009
202-234-8494 (phone)

202-234-8584 (fax)

Combined Federal Campaign #10201

Please credit OMB Watch when redistributing this material.


http://www.internationalrelations.house.gov/110/lev062007.htm#_ftn11
http://www.intelligence.org.il/eng/bu/hizbullah/hezbollah.htm
http://www.ombwatch.org/article/articleview/3829/1/407?TopicID=1
http://www.dallasnews.com/sharedcontent/dws/news/localnews/stories/DN-holyland_26met.ART.North.Edition1.423e2cc.html
http://www.freep.com/apps/pbcs.dll/article?AID=/20070726/NEWS02/707260415/1004
http://www.freep.com/apps/pbcs.dll/article?AID=/20070726/NEWS02/707260415/1004
http://www.ombwatch.org/article/articleview/490
http://www.ombwatch.org/article/archive/192
http://www.ombwatch.org/article/sitemap
http://www.ombwatch.org/article/articleview/2431

&

Promoting Government Accountability and Citizen Participation

oMBWATCH
The Watcher

August 21, 2007 Vol. 8, No. 17

Action Center | Brocs DonATE

INn This Issue

Regulatory Matters
Crandall Canyon Mine Collapse Implicates MSHA Procedures
Bush Administration Skirts Broad Environmental Law
New Report Examines Agency Review of Regulations

Federal Budget
The Year in Fiscal Policy...So Far
Carried Interest Issue Gathering Momentum in Congress

Information & Access
State Secrets Privilege on Trial
EPA Overlooking Testing and Regulations of Nanochemicals
FOIA Performance Goes from Bad to Worst

Nonprofit Issues
Agencies Extend Legal Services Restriction to HIV/AIDS Grants
Panel Debates Pros and Cons of Allowing Charities to Become Partisan

Crandall Canyon Mine Collapse Implicates MSHA
Procedures

The Aug. 6 mine collapse at the Crandall Canyon coal mine in Utah, which trapped six
coal miners and led to the deaths of three rescue workers, again calls into question the
effectiveness of the federal Mine Safety and Health Administration (MSHA). The mine
operators were working under a plan approved by MSHA in June, just months after
serious structural problems forced the operators to abandon a work area only 900 feet
from where the miners are trapped.

In March, miners were engaged in "retreat mining" — cutting out the pillars of coal
supporting the mountain above the main tunnel and allowing the roof to collapse —
when the northern tunnel experienced a shift of the ground, a "bump," that caused
severe damage, according to an Aug. 12 article by The Salt Lake Tribune. Mine operators
often use retreat mining to extract the last substantial deposits of coal before abandoning
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a mine area altogether.

According to a memo obtained by The Tribune, the mine operators knew the pressures
from the 2,100 feet of mountain above the mine created the roof problems that caused
them to abandon the northern tunnel. The operators, UtahAmerican Energy, Inc., hired
a Colorado mining engineering firm, Agapito Associates, Inc., to help the operators
determine a safer way of retreat mining the southern tunnel. The southern tunnel area is
where the men are now trapped. Rescue efforts were suspended late Aug. 16 after three
rescue workers were killed and six others injured by another collapse.

In late May, MSHA began inspecting the Crandall mine roof but the inspection was not
completed by the time of the Aug. 6 collapse. In June, amidst the ongoing inspection,
MSHA approved an amendment to the mining plan to allow retreat mining in the
southern tunnel. To safely do this, Agapito recommended increasing the size of the coal
pillars from 92 feet to 129 feet. According to The Tribune, it is not clear if the wider
pillars were used. The Aug. 6 collapse registered as the equivalent of a 3.9 magnitude
earthquake, according to seismology experts.

Robert Ferriter, director of the Colorado School of Mines and a 27-year veteran of
MSHA, was highly critical of the decision to allow retreat mining in the southern tunnel.
The conditions caused by the weight of the mountain above would not have been
different from those in the northern tunnel 900 feet away, and that should have
triggered a more cautious response from MSHA, he told The Tribune.

Others also criticized MSHA's approval of the plan amendment. Tony Oppegard, a
former MSHA advisor and a Kentucky mining regulator, criticized the use of retreat
mining at the Crandall mine given the conditions, according to another article by The
Tribune. "Everyone understands that in the West you have tremendous pressures on
those coal pillars from the overburden and they are subject to bursting,” Oppegard
reportedly said.

The Aug. 13 issue of Mine Safety and Health News reported that Dr. R. Larry Grayson,
who heads the Pennsylvania State University mining and engineering program, agreed
with Ferriter that he would not have approved retreat mining under the existing
conditions at the Crandall mine. The mining company may have been following the
MSHA-approved mining plan, but that does not mean that it was safe. "Generally
speaking, most mines would not choose to mine pillars that lie between two extensive
abandoned (mined out) areas,” Grayson said.

Questions about MSHA's oversight at Crandall come on the heels of the 2006 Sago,
Aracoma and Darby mine disasters. Nineteen miners died in these three incidents, and
47 miners died in all 2006 coal mining incidents, the highest number of fatalities since
2001, according to MSHA's statistics. Two House bills were introduced this
congressional session to enhance the 2006 MINER Act passed in the wake of these
incidents. To date, there have been 14 coal mining fatalities in 2007, not including the
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recent deaths in Utah.
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On Aug. 20, rescue efforts at the Utah mine were called off indefinitely due to concern
about the safety of rescue workers.

Mine Safety and Health News also reported that Utah Gov. Jon Huntsman, Jr. (R)
expects the state to play a role in the investigation of the Crandall mine incident and
hopes to expand the state's role in regulating worker safety. Huntsman wants to use the
model employed by West Virginia Gov. Joe Machin (D) after the Sago incident. Machin
hired former MSHA administrator J. Davitt McAteer to represent the state during the
Sago investigation. Currently, miner safety is a federal responsibility once the miners go
underground. The state has surface environmental and worker health responsibilities.
Hunstman wants to explore changes to the limited state role.

Bush Administration Skirts Broad Environmental Law

The Bush administration has expanded exclusions of the National Environmental Policy
Act (NEPA). The administration will allow private industry to engage in selected land
management projects without first assessing the potential impact on the environment.
Furthermore, by excluding these activities, the administration has stripped the public of
its opportunity to provide input into potentially damaging projects.

In 1970, NEPA was enacted to ensure environmental responsibility is considered in the
actions of the federal government. NEPA is a cross-cutting statute that applies to the
actions of all federal agencies.



During the development of agency rules, agencies must study the potential
environmental impact of the action. If agencies determine in preliminary studies a
proposed action would lead to a significant impact, the agency prepares a more detailed
assessment.

However, under NEPA, federal agencies can issue Categorical Exclusions (CEs) for
small-scale activities. The CEs exempt the actions from environmental study. This limits
the administrative burden for activities that may have minimal or no environmental
impact, such as maintenance activities or developing rules that establish administrative
activities. According to the Code of Federal Regulations, "Categorical exclusion means a
category of actions which do not individually or cumulatively have a significant effect on
the human environment"” (40 CFR 1508.4).

NEPA also includes specific public participation mechanisms. The public may suggest
what environmental factors should be considered in the study of environmental impact,
and agencies are required to consider those comments. When an environmental
assessment is completed, it is placed in a docket for the public to scrutinize and provide
further input.

On Aug. 14, the Bureau of Land Management (BLM), a division of the Department of the
Interior, published new CEs. BLM proposed the new exclusions in January 2006 and
opened the proposal for public comment.

Two of the exclusions BLM finalized raised the ire of environmentalists during the public
comment period. One exclusion will allow companies to use seismic technology to search
for oil, gas or geothermal resources without consideration of environmental effects, so
long as new road construction is not necessary. A coalition of environmental groups
including the Natural Resources Defense Council submitted comments stating, "Seismic
testing has direct and indirect effects, as well as cumulative impacts, to a host of natural
and historic resources."

The CE could allow a controversial type of truck to travel through natural lands.
Exploration using seismic technology often involves trucks which use heavy weights to
strike the ground and measure resulting signals. The vehicles, known as thumper trucks,
can leave tire tracks over one foot deep and can cause long-term damage to soil
structure.

Exempting the projects from NEPA requirements would prevent more environmentally
friendly alternatives from being considered. Because the new CE does not require an
environmental assessment, companies will be solely responsible for the nature of the
project. "As we have found time and time again, industry proposed seismic projects have
an obvious bias towards permitting seismic activities in the most cost-effective manner,
and not necessarily the most environmentally sensitive," the environmental groups
stated in comments.


http://www.ombwatch.org/regs/PDFs/newBLMpolicies.pdf

Another exclusion will allow BLM to issue grazing permits for rangelands without
considering environmental impacts. Another group of environmentalists including
NRDC and Earthjustice found legal fault with this exclusion. In Natural Resources
Defense Council, Inc. v. Morton and Idaho Watersheds Project v. Hahn, federal courts
found the issuance of grazing permits to significantly affect the human environment,
according to the groups.

In both cases, the application of CEs will prevent environmental impact from being
known prior to a project being undertaken. Additionally, the public will be left out of the
decision-making process. The CEs exempt the activities from the public participation
provisions of NEPA and will prevent the public from commenting on proposed projects.

BLM published the CEs just days after its new director took office. James L. Caswell was
confirmed by unanimous consent in the Senate on Aug. 3.

This is not the first time the Bush administration has met with opposition for CEs of
NEPA. In 2003, the U.S. Department of Agriculture's Forest Service issued CEs that
allow large-scale logging projects to proceed without the completion of an environmental
assessment. Critics charged the administration with pursuing the CEs at the behest of
industry. The CEs were contested in court but were upheld.

Those CEs were the subject of a House Natural Resources Committee subcommittee
hearing on June 28. In the hearing, a Forest Service official defended the use of the CEs.
A witness from the Government Accountability Office testified about the extent to which
the CEs have been used. Since taking effect, 72 percent of vegetation management plans
impacting 2.9 million acres have been approved using the CEs, according to testimony.

New Report Examines Agency Review of Regulations

The Government Accountability Office (GAO) has released a new report on the process
by which federal regulatory agencies review regulations after they take effect. Agencies
conduct reviews to comply with existing law, as a matter of agency policy, and in
response to White House requests. The report finds the quality of reviews varies widely
and determines the major barriers to more useful reviews are gaps in available data and
problems with public participation.

In the report, Reexamining Regulations: Opportunities Exist to Improve Effectiveness
and Transparency of Retrospective Reviews, GAO examined the reviews of nine
regulatory agencies completed from 2001-2006.

GAO found the nine agencies reviewed at least 1,300 regulations. GAO acknowledged the
number may be higher because agencies sometimes do not document reviews. Of the
1,300, the majority were conducted at the discretion of agencies, not as a result of
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statutory requirements.

GAO categorized regulatory reviews as either mandatory — those required by statute —
or discretionary — those resulting from inter-agency policies or petitions from regulated
entities or the public. The most common type of mandatory review is that which is
required by Section 610 of the Reqgulatory Flexibility Act. Section 610 requires agencies
to review every ten years rules having a "significant economic impact" on small
businesses or other small entities.

A significant number of discretionary reviews were performed at the behest of the White
House Office of Management and Budget (OMB), according to the report. Under
President George W. Bush, OMB's Office of Information and Regulatory Affairs has
frequently prepared lists of regulations the White House desires agencies to review. For
the rules studied, the OMB initiative accounted for up to 20 percent of reviews. OMB's
suggestions accounted for up to 74 percent of the rules EPA reviewed, according to the
report.

The outcome of these reviews can be valuable to decision-makers, regulated entities and
the public. Agencies most often evaluate "ways to improve the efficiency or effectiveness"
of a rule and "options for reducing regulatory burdens on regulated entities." Review
results may lead to changes in regulations or identification of the need for further study.
If agencies determine no change is necessary, it is often seen as confirmation that the
rule is effective and continues to provide public value.

Overall, agencies reported discretionary reviews to be more valuable than mandatory
reviews in accomplishing these goals, according to GAO. The report stated, "A primary
reason for this appears to be that discretionary reviews may better be suited to address
emerging issues than mandatory reviews with a predetermined time frame." Agencies
often conduct discretionary reviews in response to public petition or at the behest of
regulated entities.

GAO identified three factors as characteristic of a quality review: use of uniform
standards in selecting, conducting and reporting reviews; solicitation and consideration
of public input; and documentation of the review process. For all three factors, GAO
found variability among agencies and between mandatory and discretionary reviews.

GAO's findings related to public participation raise concerns over the access of the
regulated community during the review process. For the selection of rules to review,
GAO stated, "Agencies in our review more often reported that they solicit public input on
which regulations to review during informal meetings with their regulated entities.” For
the conduct of the review, agencies often publish notices of intent to review a rule in the
Federal Register allowing both the public and regulated entities to comment, according
to the report.

Because reviews varied in the quality of their conduct and their usefulness, GAO
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identified barriers impeding more effective review. Among others, problems include a
lack of necessary and useful data and a lack of public participation and transparency.

Agency officials complain of a lack of baseline data, according to the report. Baseline
data provides information on conditions before a regulation took effect and is necessary
to measure progress.

The Paperwork Reduction Act (PRA) impairs the ability of agencies to collect data and
may be exacerbating data gaps. The PRA requires agencies to obtain approval from OMB
before collecting data or other forms of information, and it creates requirements for
reducing government paperwork on an annual basis. Another problem is the failure of
agencies to plan for future review during development of a regulation.

Agency officials also believe a lack of public participation negatively impacts the quality
and usefulness of reviews, according to GAO. Agencies report receiving little input
despite outreach efforts. However, lack of awareness of reviews is still a problem. GAO
stated, "We were not always able to track retrospective review activities, identify the
outcome of the review, or link review results to subsequent follow-up activities." The lack
of transparency may contribute to depressed public participation in the review process.

GAO made several recommendations for officials in the executive branch. GAO urged
OMB to propose to agencies guidelines for the review process. GAO encouraged OMB to
address how agencies should plan for future reviews during the development of a rule,
how agencies can prioritize reviews, what standards should be set for reporting and
documenting reviews, and how public participation can be stimulated.

GAO prepared the report for Reps. Joe Barton (R-TX) and Ed Whitfield (R-KY). GAO
sent the report to the congressmen on July 16 and released it to the public Aug. 15.

The Year in Fiscal Policy...So Far

After the elections in November 2006, with a new majority and low public confidence in
Congress following multiple lobbying and ethics scandals, members vowed to restore
integrity and responsibility to the legislative process, particularly in fiscal policy.
Congress pledged it would prioritize funding for domestic needs and abide by pay-as-
you-go rules for new mandatory spending and taxes. It would shed light on the
earmarking process and spend more time minding the people's business in Washington.
In short, the new Congress said it would clean up Washington and rebuild public
confidence in government.

Now that Congress is in its annual August recess, we have occasion to compare what
Congress promised with what it's delivered since January.
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Fiscal Responsibility

Steps Forward: Re-enactment of strong PAYGO rules; adherence to the rules
thus far.

Steps Back: None yet, but still difficult fiscal issues to resolve.

What's Next: Passage of SCHIP re-authorization and AMT might test
dedication to PAYGO.

Over the course of the Bush administration, the U.S. national debt has ballooned from
$5.95 trillion to almost $9 trillion. A combination of huge new tax cuts, increases in
military spending and enactment of expansions of entitlement programs — all passed
without regard for how to pay for the increases — has caused one of the largest fiscal
deteriorations in the country's history.

Against this backdrop, the new majority in the 110th Congress promised to bring fiscal
responsibility back to Washington and has taken an important step toward doing so by
enacting strong pay-as-you-go (PAYGO) rules. The House adopted the proven budget
control rules immediately in January as part of its new rules package, and the Senate
followed suit in May with the passage of the FY 2008 budget resolution containing
PAYGO rules.

Thus far, Congress has adhered to PAYGO rules in the SCHIP re-authorization bill and
other mandatory spending bills, as well as on the tax side. But the big hurdles are yet to
come with reform of the Alternative Minimum Tax and other difficult fiscal policy issues
(i.e., how to handle the president's first-term tax cuts) left unresolved. Moving forward,
it will be essential for Congress to pass deficit-neutral legislation in these areas as well to
keep the promise of fiscal responsibility alive.

Congress Addressing Federal Priorities, But Conflicts with the White House
Remain

Steps Forward: Congress takes first step toward restoring adequate funding for
national priorities.

Steps Back: None yet, but antagonism between Congress and the president
threatens timely implementation; Senate running out of time to enact
appropriations.

What's Next: The Senate has to pass eleven of twelve spending bills; Congress
will wrestle with the president over slim differences.

Twenty-one billion and two percent. Those are the numbers over which Congress and the
president are going to the mat. The president's $933 billion discretionary budget request
represents about a seven percent increase over 2007 levels, while Congress's $954 billion
spending plan would boost discretionary spending by nine percent. The president’s
stubborn objections over the $21 billion difference is absolutely vexing when compared
to the $3 trillion increase in the national debt that the president has overseen during his
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tenure.

Adjusting for inflation, the president's budget would be a 2.2 percent cut in non-defense,
discretionary spending, compared to the 3.1 percent increase under the congressional
plan. When population growth and inflation are factored in, the FY 2008 budget passed
by Congress represents spending below 2002 levels. That the president would call this
budget "irresponsible and excessive" is a stark reminder of how much his priorities are
skewed.

When Congress returns in September, the Senate will have nineteen legislative days until
the end of the fiscal year to pass eleven of the twelve spending bills and then conference
all twelve bills with the House. While it is possible the Senate will pass the bills before
the current spending regime expires on Sept. 30, veto threats issued against nine of the
bills put timely presidential approval in jeopardy. Congress and the president have held
steadfastly to their positions, but both appear willing to discuss differences. If a
compromise can be achieved in the coming weeks, a budget standoff may be avoided, but
a continuing resolution is almost assured.

Earmarks: Groundbreaking Reforms Enacted

Steps Forward: Enactment of legislative earmark disclosure rules for the first
time.

Steps Back: Rules could have been slightly stronger to improve access; ignored
executive branch earmarks.

What's Next: Reforms awaiting president’s signature.

A popular revulsion at various congressional excesses and scandals in 2006, headlined
by the Jack Abramoff investigation, provided Congress with a strong mandate to address
the "culture of corruption™ in Washington. In response, Congress overwhelmingly passed
the Honest Leadership and Open Government Act of 2007, which prescribed disclosure
requirements for legislative earmarks for the first time ever.

The Act — which awaits the president's signature — requires that earmarks in bills,
resolutions and conference reports be identified and posted on the Internet at least 48
hours before a vote on the underlying legislation, and that sponsors certify they and their
immediate families will not financially benefit from the earmark. Earmarks that
suddenly appear in a conference report (i.e., not approved by either chamber) are now
subject to a 60-vote point of order in the Senate that will not jeopardize the entire
conference report. In a related development, plaudits also go to the voluntary publication
by the Office of Management and Budget of a database of FY 2005 and FY 2008-to-date
earmarks.

Congress ultimately stepped back from adding an earmark reform to the act that the
Senate had adopted earlier this year that would have required earmark information be
published in a searchable format — a reform urged by Sen. Jim DeMint (R-SC).
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Congress also seemed to create a partial loophole by allowing earmarks to be voted on
without public disclosure in certain instances if such disclosure is not "technologically
feasible.”

In all likelihood, Congress will not return to earmark reform this year. The next major
step forward in earmarks disclosure should be an examination of executive branch
earmarks — a form of spending wholly neglected in this year's reform process, but which
involves at least as much bottom-line and self-interested spending as its legislative twin.
It's also likely continued progress will be made by OMB as it fills in its database of FY
2008 earmark and adds functionality to the website.

Working Harder: Congress Resolves to Spend More Time Legislating

Steps Forward: The House and Senate have been in session more this year
than last.

Steps Back: Little work done on Mondays still leaves four-day work weeks.
What's Next: As adjournment approaches, Congress is likely to keep up the
pace.

The new majority was elected on promises to put Congress to work. The 109th Congress
had neared historic lows of actual days spent in session and number of votes on
legislation. This combined with its few legislative accomplishments earned it the "do-
nothing” label that President Harry Truman originally gave in 1948 to a similarly
inactive Congress.

So far, both the House and Senate have put in longer weeks and more days than
Congress did in 2006 (See current and past legislative calendars). The Senate has logged
121 legislative days, compared to the 107 days put in by the last Congress at this stage last
year. Meanwhile, the House has spent 40 percent more time working, racking up 111
legislative days in outpacing the paltry 79 days put in last year.

Leaders also promised to try to reinstitute a five-day work week while in session. The
House has so far had mixed success. A little more than 40 percent of the weeks spent in
session were five-day weeks. This is still better than last session, when only 20 percent
were full weeks. The Senate has had more success, with 60 percent of their weeks coming
in at five days — about the same proportion as last session. However, most Mondays are
still "in session-days" in hame only, since voting typically begins at 6:30 p.m. and few
votes are held. Therefore, the number of "full" weeks is misleading, as they are usually
only four days long.

The House has scheduled 34 more voting days left for the rest of the session and has a
target adjournment date of Oct. 26. The Senate has tentatively scheduled its
adjournment for Nov. 16, but with significantly more work left to complete, that could
easily slip into December.
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Reauthorizations: Expanding Investments While Adhering to PAYGO

Steps Forward: Both houses have made good progress on reauthorizations and
are expanding crucial investments.

Steps Back: None yet, as no expiration dates have been missed.

What's Next: Intense negotiations will be required to resolve significant
differences between the House, Senate and the White House.

Recent Congresses have had difficulty doing the required work of renewing program
authorizations before they expire — most notably in the case of the Temporary
Assistance to Needy Families, which Congress took four years to reauthorize after it
came up for reauthorization in 2002. A host of important programs — including student
loan programs, the State Children's Health Insurance Program (SCHIP), and a variety of
farm and nutrition programs — are testing Congress's ability to get routine work done.

So far, no deadlines for reauthorization have been missed, but a few are looming on the
horizon, most notably the SCHIP, which expires at the end of September. SCHIP
reauthorization bills that would significantly expand coverage have been passed by the
Senate and the House. The House has passed a version of the farm bill that includes a $4
billion increase for the Food Stamp Program. And both the House and Senate have
passed versions of the student loan program reauthorization, both of which increase
federal student financial aid packages.

None of these reauthorizations have been completed yet, and Congress has much work
ahead of it. Significant differences remain between the House and Senate in these
reauthorizations. Further, the Bush administration has said it would veto both the
Senate and House versions of the SCHIP reauthorization, and it opposes the current
versions of the Higher Education Access Act and the farm bill reauthorization.

Carried Interest Issue Gathering Momentum in Congress

Congress's tax-writing committees have focused increasing attention this summer on a
hitherto little-noticed tax preference enjoyed by private equity and other fund managers
that allows them to pay capital gains rates (15 percent) on "carried interest" income they
are paid to manage investment funds they do not own. This is significantly lower than
the income tax rate that would otherwise be assessed, which could be as high as 35
percent. As Congress moves to take action to close this loophole, nonprofit advocacy
groups are mobilizing to support a fix to this unfair aspect of the tax code. At the same
time, powerful special interests are working to protect this tax break, which affects some
of the wealthiest individuals in this country.

Both the House and Senate have been busy investigating this tax loophole and
developing solutions. The Senate Finance Committee held two hearings on the issue in
July, and the House Ways and Means Committee will hold a hearing on it Sept. 6. In
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addition, a bill (H.R. 2834) to close the loophole has been introduced in the House by
Rep. Sander Levin 3t (D-MI) and is co-sponsored by powerful House committee chairs
Charles Rangel (D-NY) and Barney Frank (D-MA).

Recently, Rangel and others have raised the possibility that some form of the Levin bill
may be paired with legislation reforming or patching the Alternative Minimum Tax
(AMT), to help offset the cost. This has improved the odds that the carried interest issue
may see floor action in Congress this fall. Rangel and Ways and Means Subcommittee on
Select Revenue Measures Chair Richard Neal (D-MA) are known to be working on
legislation to overhaul the AMT, which they are expected to introduce in the fall. The
Senate will also debate AMT legislation, as Senate Finance Committee Chair Max Baucus
(D-MT) and Ranking Member Charles Grassley (R-1A) have long sought to extend the
"hold-harmless" patch freezing the number of taxpayers liable to AMT for one or two
years.

Baucus, who initially seemed cool to closing the carried interest loophole, appears now to
have joined his Finance Committee colleague Grassley in support of the Levin bill in
principle. Sen. Charles Schumer 3¥ (D-NY), another influential member of the panel who
represents New York City's sizable financial sector, is supportive of closing the loophole
but wants to make sure the Levin bill will apply equally to managers of funds across all
economic sectors. The scope of the bill and the amount of revenue it would bring in are
not definitively established, but revenue estimates tend to fall in the range of $5-10
billion a year.

The Levin bill has generated some media interest, with frequent op-ed pieces and
editorials appearing in papers across the country, most of which endorse the bill. Private
lobbying firms and the U.S. Chamber of Commerce have been busy lobbying Congress
against the bill, arguing it discriminates against fund managers unfairly. But in the wake
of the $4.3 billion Blackstone IPO in June, which showered fund managers with a
windfall of untaxed profits, their views are not meeting with an outpouring of sympathy.

Meanwhile, state, local and national nonprofit advocacy groups — including some of the
country's largest labor organizations — have begun to organize support for the effort to
close the carried interest loophole. OMB Watch has joined with these groups, signing on
to a letter to legislators urging them to close this loophole. To sign your organization
on, visit Citizens for Tax Justice’'s sign-up page.

State Secrets Privilege on Trial

The Ninth Circuit U.S. Court of Appeals heard arguments on Aug. 15 regarding the
administration's claims that two lawsuits involving the National Security Agency's spying
program cannot move forward because of the state secrets privilege. The administration
argues that the cases involve secret matters essential to protecting national security.
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The arguments were heard in the wake of two important developments involving the
executive's use of the state secrets privilege. A U.S. appellate court, for the first time ever,
overturned the dismissal of a case based on the state secrets privilege. Second, the
American Bar Association (ABA) passed a resolution arguing for limitations on the use of
the state secrets privilege.

Based on the judges' questions during the hearing, the three-member panel of the Ninth
Circuit appeared deeply skeptical of the government's invocation of state secrets. The
cases involve plaintiffs who allege they have evidence of the National Security Agency's
(NSA) Terrorist Surveillance Program (TSP). But, the government claimed, "Litigating
this action could result in exceptionally grave harm to the national security of the United
States."

One of the cases involves an alleged secret room at AT&T in San Francisco, which
plaintiffs claim was used to collect and send information to the NSA. The other case
involves members of an Islamic charity in Portland, OR, who have evidence of a top
secret call log showing that its conversations were monitored by the government. The
phone log was accidentally released by the government and, subsequently, ordered to be
destroyed. Both of these cases, the government argues, are top secret matters, and
proving or disproving their existence would be severely detrimental to national security.

The judges appeared to reject the government's reasoning. "The bottom line here is the
government declares something is a state secret, that's the end of it. No cases ... The king
can do no wrong," said Judge Harry Pregerson.

The state secrets privilege is a legal power possessed by the executive branch to protect
sensitive national security information from disclosure in litigation. It dates to 1953,
when it was first invoked to protect the disclosure of information regarding a U.S. Air
Force flight in which three civilian passengers died. Declaring the flight, "a highly secret
mission," the Air Force refused to disclose information, preventing the widows from
suing for damages. Years later, as reported in the Watcher, it was revealed that the
mission was not a sensitive matter.

The Ninth Circuit arguments were held the same week the ABA passed a resolution
calling for legislation that would restrict the use of the state secrets privilege and require
court oversight and approval. Absent judicial review, the ABA argued, "There is a risk
that the government would effectively judge its own claim that information necessary to
prove a plaintiff's case must be kept secret because disclosure would harm national
defense or diplomatic relations of the United States."

The government's latest state secrets claims in NSA suits also come after the first ruling
to ever overturn the dismissal of a state secrets case. The ruling, In Re: Sealed Case, was
released on July 20 by the U.S. Court of Appeals for the District of Columbia. By a two to
one margin, the court decided to reverse and remand a decision to dismiss a suit on the
grounds of state secrets. The government argued that the case could not proceed because
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it necessitates the disclosure of national security information. The court held that the
plaintiff “can establish a prima facie case without using the privileged information."

The D.C. Circuit's ruling is a very significant decision regarding the state secrets privilege
and could provide support for the NSA spying suits. Moreover, it may provide an
impetus for Congress to legislate and mandate limitations on the use of the state secrets
privilege, since the administration has essentially argued that anything relating to
national security is a state secret and, hence, no lawsuits involving privileged
information may proceed.

As far as the Ninth Circuit's decision, no date has been set. However, some speculate that
since the circuit is perceived as liberal, the decision, if against the government, will be
appealed, as the government will want the U.S. Supreme Court to review the state secrets
privilege.

EPA Overlooking Testing and Regulations of
Nanochemicals

As the nanotechnology sector expands, the U.S. Environmental Protection Agency (EPA)
has not kept pace with oversight controls. Despite work to develop research strategies
and priorities, the agency has not proposed any actual regulatory program for nanotech
materials.

EPA has developed an agency research strategy and participated in setting national
research priorities as part of the National Nanotechology Initiative (NNI) of the
presidential National Science and Technology Council (NSTC). EPA's only proposal for
control over the production and use of this new technology is a voluntary stewardship
program. EPA has also proposed requiring no new review for nanochemicals whose
"normal” chemical has already been reviewed under the Toxic Substances Control Act

(TSCA).

Nanotechnology is the ability to measure, see, manipulate and manufacture things
usually between one and 100 nanometers, a "near atomic" scale, with a myriad of
potentially beneficial applications. Already incorporated into billions of dollars worth of
products, the possible adverse impacts of this radically different material is mostly
unknown. Governmental oversight of nanomaterials has been lagging far behind
industrial production. Of particular concern is what significant health and
environmental risks, if any, do nanomaterials pose on both ends of the lifecycle:
production and decomposition.

In a step toward stronger management, on Aug. 16, the National Nanotechonology
Coordination Office (NNCO) of NSTC released a list of federal research priorities
addressing the environmental, health and safety concerns for nanotechnology.
Prioritization of Environmental, Health and Safety Research Needs for Engineered
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Materials identified top priorities within the following five research areas: scientific
methodology, human health, the environment, exposure and risk management. The
priorities include developing methods to detect nanomaterials on the biological level,
standardizing assessment of particle attributes, identifying principal environmental
exposure sources and groups vulnerable to exposure and development of workplace best
practices.

While this document is an improvement on previous research agendas, some experts
want immediate government action to ensure the safe development and use of nanotech
products, not just research. Andrew Maynard, chief science adviser for the Project on
Emerging Nanotechonologies of the Woodrow Wilson International Center for Scholars
said, "I would give the federal government a B+ for effort, but only a C- for achievement."

The Nanoscale Materials Stewardship Program (NMSP), under which companies agree
to share information about nanomaterials and participate in a risk management plan,
has also received criticism. J. Clarence Davies, Emerging Nanotechnologies Senior
Advisor, sees NMSP as flawed since "the agency has signaled that real regulation is a
long way off, and may never happen,” which acts as a participatory disincentive. In his
May 2007 report, EPA and Nanotechnology: Oversight for the 21st Century, Davies
called for a voluntary program in the context of a strong regulatory framework.

Even though experts agree that many questions about impacts from nanotechnology
remain unanswered, EPA's July paper, TSCA Inventory Status of Nanoscale Substances,
treats nanochemicals the same as their traditional chemical counterparts. This approach
exempts the new nanotech versions of chemicals from pre-manufacture EPA review if
the chemical, in its traditional non-nanotech form, is already on the TSCA Inventory.
Davies, who also authored the original administrative version of TSCA, explains that this
is a legal quandary, not a scientific one. TSCA's legal definition of a chemical substance,
created in 1976, could not have imagined size as a distinguishing attribute and
unintentionally failed to include this limitation. Nanotechnology has changed those
parameters, and in Davies' opinion, EPA's disregard in the July paper for this new reality
"flies in the face of the vast majority of scientific evidence."

"Every day that EPA is not exercisizing some kind of oversight on nanomaterials is
another day when the American public is involuntarily participating in a huge
experiment to see whether nanotechnology poses any threat to health or the
environment,” Davis said at an Aug. 2 public meeting. "It is another day when the agency
is not giving the public the protection it should have."

Prioritization of Environmental, Health and Safety Research Needs for Engineered
Materials is open for public comment until Sept. 17.
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FOIA Performance Goes from Bad to Worst

The Coalition of Journalists for Open Government's (CJOG) analysis of government's
implementation of the Freedom of Information Act (FOIA) indicates record-setting FOIA
problems despite a positive June report on FOIA from the Justice Department. These
problems come to light as a legislative effort to reform FOIA has passed both the House
and Senate and may soon become law.

The CJOG report, Still Waiting After All These Years: An In-Depth Analysis of FOIA
Performance from 1998 to 2006, reviewed FOIA performance by 30 executive
departments and agencies for the past eight years, which is when FOIA performance
reporting by government began. The report documents growing problems with backlogs
of unprocessed requests, declining levels of disclosure and increasing processing costs.

The report notes that the backlog of unprocessed FOIA requests across all government
agencies rose 26 percent from 2005 to 2006 to a new all-time high. According to the
report, 26 agencies had a combined backlog of 39 percent at the end of 2006, which
means that almost two out of every five requests did not get processed. Overall, the FOIA
backlog has grown 200 percent since 1998. This record high occurred even though the
number of requests dropped for two years running, six percent from 2005 and 10
percent since 2004.

Information disclosure, even for the requests processed by agencies, has dropped
significantly according to the CJOG report. In 2006, the number of denials, even with
fewer requests being handled, rose 10 percent from the number of request denials in
2005. The number of requests for information that were fully granted by the government
hit an all-time low in 2006, with only 41 percent of requests being fully granted. Thisis a
significant drop from the 56 percent of requests that were fully granted in 1998.

Another troubling trend uncovered in the CJOG report is the growing cost of processing
FOIA requests despite reduced requests and personnel. Since 1998, total costs for FOIA
processing have risen 40 percent, even though the number of requests processed
dropped 20 percent during the same period. The average cost of handling an individual
request rose from almost 80 percent, from $294 in 1998 to $526 in 2006. These
increased costs also came despite the fact that the number of personnel working on FOIA
is down 10 percent.

"The self-reported performances of the federal departments and agencies in responding
to Freedom of Information Act requests continues to deteriorate, despite a public nudge
from the president, in a December 2005 executive order, to improve service," stated
CJOG in the report. The CJOG findings starkly contrast the conclusions of a June report
from the Department of Justice on agencies' implementation of a 2005 executive order
to improve FOIA processing. The Justice report states that agencies are making "diligent
and measurable progress.” Executive Order 13392 required agencies to develop plans to
improve FOIA procedures, reduce backlogs and increase public access to highly sought-
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after government information.

However, as the CJOG report documents, the executive order has not been successful in
improving FOIA. One form of help might be FOIA reform legislation, sponsored by Sens.
Patrick Leahy (D-VT) and John Cornyn (R-TX). Before the Senate went into its August
recess, it unanimously passed the OPEN Government Act of 2007 (S. 849), whichis a
comprehensive reform of the FOIA process. The House passed similar legislation, the
Freedom of Information Act Amendments of 2007 (H.R. 1309), on March 14, by a vote of
308-117. Now the two versions will need to be conferenced, which should not prove
difficult. Hopefully, the new legislation will be more successful than the executive order
in reducing agency backlogs and increasing the efficiency of FOIA procedures.

Agencies Extend Legal Services Restriction to HIV/AIDS
Grants

In an apparent attempt to derail a constitutional challenge to a requirement that all
grantees in an HIV/AIDS prevention program adopt formal policies against sex
trafficking, the United States Agency for International Development (USAID) and the
Department of Health and Human Services (HHS) have issued guidelines for grantees
that allow affiliations with groups that do not adopt such pledges. The guidelines, issued
July 23, are even more restrictive than similar requirements for legal services programs
that are also the subject of a constitutional challenge. They require separate
"management and governance™ and complete physical separation "between an affiliate
which expresses views on prostitution and sex-trafficking contrary to the government's
message..." and the grantee. Four leaders in the House have written to USAID urging it
to adopt the less restrictive standards that allow faith-based organizations to keep
religious and government funded activity separate in time and place without the need for
a separate affiliate. Although the guidance is already effective, HHS intends to publish
the rule for public comment.

Alliance for Open Society, Inc. v. USAID is one of two constitutional challenges to what
has become known as the "pledge policy," which required USAID grantees to pledge they
oppose prostitution. USAID, HHS and the Centers for Disease Control and Prevention
have appealed a May 2006 ruling of the United States District Court for the Southern
District of New York holding the rule unconstitutional. In June 2007, the Court of
Appeals for the Second Circuit heard oral arguments in the case and asked government
attorneys for more information about the defendants' intent to develop guidelines for
affiliates. The following week, DOJ sent a letter informing the court that all defendant
agencies would develop such guidelines and follow up with a rulemaking and public
comment process. On July 23, HHS and USAID published essentially identical
guidelines that describe "the legal, financial and organizational separation that should
exist between these recipients of HHS funds and an affiliate organization that engages in
activities that are not consistent with a policy opposing prostitution and sex trafficking."



http://thomas.loc.gov/cgi-bin/bdquery/z?d110:s.00849:
http://frwebgate.access.gpo.gov/cgi-bin/useftp.cgi?IPaddress=162.140.64.21&filename=h1309eh.pdf&directory=/diskb/wais/data/110_cong_bills
http://www.brennancenter.org/stack_detail.asp?key=102&subkey=8348&init_key=8162
http://www.ombwatch.org/article/articleview/3435/1/441
http://www.brennancenter.org/dynamic/subpages/download_file_49983.pdf
http://www.brennancenter.org/dynamic/subpages/download_file_49981.pdf

In 2003, Congress passed the United States Leadership Against HIV/AIDS, Tuberculosis
and Malaria Act (PL 108-25) that funds prevention programs. 22 USC 7631(f) bars grants
to any group that "does not have a policy explicitly opposing prostitution and sex
trafficking."” The new requirement, initially only applied to foreign grantees, has been
controversial from the start, generating two lawsuits. A 2005 policy brief by the Center
for Health and Gender Equity says, "The restrictions preclude recipients of U.S. funds
from using the best practices at their disposal to prevent the spread of HIV among
marginalized populations...The broad language of the restrictions increases the risk that
organizations will self-censor or curtail effective programs for fear of being seen as
supporting or promoting prostitution.” Their timeline on the restrictions says, "The law
is applied inconsistently."

The government's approach capitalizes on another federal appeals court ruling in DKT
International v. USAID, in the U.S. Circuit Court for the District of Columbia. That
March 2007 decision overturned a lower court's ruling voiding the pledge requirement,
in part because DKT could have set up a subsidiary organization to adopt the pledge and
accept the grant. In the DKT case, the appeals court found that because of the act's
educational message, USAID has the right to discriminate based on viewpoint based on
its interpretation of the U.S. Supreme Court case Rust v. Sullivan. In Rust, the Supreme
Court said a clinic could provide abortion counseling "through programs that are
separate and independent from the project that receives Title X funds." However, in
DKT, the appeals court applied this principle beyond the government program. DKT has
sought a rehearing. The parties in the AOSI case will file briefs on how the new
guidelines affect the constitutional claims being considered. In the meantime, the lower
court's injunction against application of the rule to U.S.-based groups remains in place.

A July 27 alert from the Brennan Center for Justice, which represents AOSI in the
litigation, said, "The guidelines go further than the LSC model, as they also authorize
consideration of whether the affiliated entity has separate "management and
governance.” The Supplementary Information in the guidelines says they are based on
legal services standards that have been upheld in the courts. However, the Brennan
Center noted that the challenge they brought against excessive separation requirements
for legal services programs has been sent back to a lower court for further review, and
the appeals court has not ruled on their constitutionality.

The Supplementary Information says a grantee can be affiliated with an independent
organization that does not comply with the pledge requirement, and "the independent
affiliate's position on these issues will have no effect on the recipient organization's
eligibility for Leadership Act funds, so long as the affiliate satisfies the criteria for
objective integrity and independence detailed in the guidance." The affiliated
organization must be legally separate and receive no funds or subsidy from Leadership
Act funds. There must be physical and financial separation. The definition of separation
is general, and the guidance says the agency will determine whether there is sufficient
separation on a case-by-case basis, based on factors that "include but will not be limited
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to":

e separate personnel, management and governance

e separate financial records and accounts, including timesheets

e the "degree of separation” of facilities, equipment and supplies and the "extent of
such restricted activities” by the affiliate

e whether signs, printed materials and other public communications distinguish
the grantee from the affiliate

e whether the U.S. government and project name are "protected from public
association with the affiliated organization and its restricted activities” in the
public eye.

Congress Weighs In

Before the guidance was released, four leaders in the House wrote to HHS Secretary
Mike Levitt and USAID Administrator Henrietta Fore expressing concern about the
upcoming guidelines, noting, "Groups working to address the causes and consequences
of prostitution are concerned that the pledge requirement increases stigmatization and
hinders outreach; and there is international public health consensus that effective
outreach to marginalized populations is crucial to HIV prevention." The letter suggested
the legal services model for separation is not the appropriate one, saying it "would
require organizations to set up legally and physically separate affiliates, with separate
staff, in order to use private funds to speak freely about prostitution and AIDS." Instead,
the letter suggested the agencies adopt the less restrictive model used in the faith-based
initiative, which only requires religious organizations to conduct government funded
activity in a separate time and place. The letter was signed by Rep. Henry Waxman 3.t
(D-CA), Chair of the Committee on Oversight and Government Reform, Rep. Tom
Lantos (D-CA), Chair of the Committee on Foreign Affairs, Rep. Donald Payne ¥t (D-
NJ), Chair of the Committee on Foreign Affairs Subcommittee on Africa and Global
Health, and Rep. Barbara Lee ¥t (D-CA).

Panel Debates Pros and Cons of Allowing Charities to
Become Partisan

On Aug. 9, the Hudson Institute's Bradley Center for Philanthropy and Civic Renewal
hosted a forum titled "Should Nonprofit Organizations Play an Active Role in Election
Campaigns?". The debate was inspired by separate opinion pieces in The Chronicle of
Philanthropy, one by Robert Egger of the DC Central Kitchen, titled "Charities Must
Challenge Paliticians,” and one by Pablo Eisenberg of Georgetown University, titled
"Charities Should Remain Nonpolitical”. Egger fiercely defended his argument that
charities and religious organizations should be directly involved in partisan politics,
while Eisenberg warned that such participation would taint the sector.

Both speakers referred to charitable and religious organizations (501(c)(3)s) generally as
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"nonprofits." Egger said that the laws preventing 501(c)(3)s from participating in
partisan politics should be changed, citing a need for innovation and criticizing the "we
are all trapped in this charity" model. Egger reasoned that nonprofits often work on the
front lines to help vulnerable populations and so can identify the candidates who would
work to solve the root causes of those social ills in the first place. This gives nonprofits a
unique role, and the most effective advocacy that nonprofits can engage in, according to
Egger, would be the public endorsement of a candidate or other direct campaign activity.
Egger argued that a typical "advocacy day" on Capitol Hill is not enough and only brings
the same response from the lawmaker. He said, "And the politicians have figured out just
how to mollify us, just how to say, I'm your champion on the Hill. I'm your tiger. You can
count on me. Nice talking with you. And they pat you off. And down the hill these people
go, thinking that their cause is going to be championed on the Hill. And the reality is, as
much as they probably mean it, we're no overt threat to politicians right now." Egger saw
that the only way for the nonprofit sector to have a real impact in government would be
the capability to get those people elected who would work for various nonprofit causes
and actually bring about real change.

Eisenberg offered five reasons for keeping nonprofits nonpartisan. First, he said
taxpayers would strongly oppose having their charitable funds used for partisan politics.
Second, it would simply be politically unpractical. Members of Congress would not want
nonprofits interfering in politics and have historically tried to weaken the advocacy role
of nonprofits. "[And] third, direct political activity would inevitably taint the integrity
and public trust of nonprofits, thereby diminishing their capacity to deliver services,
retain public confidence and raise charitable dollars for their operations.” A fourth
reason addressed the matter of independence of the nonprofit sector. Eisenberg said if
nonprofits want to do their jobs well, they must remain independent from business,
government and politics. This "unique quality of 'nonprofitness' has been the backbone
of our civil society over the years. It is that quality that has enabled nonprofits to
challenge governments, monitor and hold accountable corporate America, give a voice to
the voiceless, mobilize constituencies, influence public policies and generate crucial
scientific and medical research."

The final argument Eisenberg offered is that nonprofits have not taken full advantage of
the current regulations that allow for policy activism. "They [nonprofits] have not yet
begun to tap their enormous legal capacity to lobby, to shape policies and to influence
politicians and the political process. When you think that just a little more than 1 percent
of all public charities that report to the IRS report any money going to lobbying, you'll
see the untapped potential.” Instead of changing the laws as Egger suggests, Eisenberg
said we should understand why nonprofits are not currently engaging in the utmost
permissible levels of advocacy. As Eisenberg said, the problem is "our own reluctance to
be activists." A part of this foot-dragging is inaccurate information from some funders,
who say "do not lobby, it's illegal to lobby." In response, organizations fear they will stop
receiving funds from foundations if they do any lobbying whatsoever.

The room was filled with people committed to the nonprofit sector, and the discussion



turned into a reflective one about the future of the sector as a whole.

Note to Readers
The next issue of the Watcher will be published Sept. 11.
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Parts of Patriot Act Ruled Unconstitutional

On Sept. 6, the U.S. District Court for the Southern District of New York ruled that a
controversial section of the USA PATRIOT Act is unconstitutional. In John Doe v.
Gonzales, Judge Victor Morrerro ruled that the National Security Letter (NSL)
provisions of the USA PATRIOT Act are in violation of the separation of powers doctrine
and the First Amendment's protection of free speech.

The NSL provisions of the USA PATRIOT Act gave the Federal Bureau of Investigation
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(FBI) the power to issue NSLs to obtain records from businesses about their customers.
The legislation broadened the ability to use NSLs, which previously were restricted to
suspected terrorists or spies, to cover any information that is "relevant to an authorized
investigation to protect against international terrorism or clandestine intelligence
activities." Without court approval, the FBI can issue NSL requests that require Internet
service providers, telephone companies, credit reporting agencies and banks to disclose
information relating to individuals':

¢ Internet use: websites visited and the e-mail addresses to which and from which
e-mails were sent or received

e Telephone use: the times and durations of calls and the numbers to which or
from which calls were received or dialed

o Financial transactions: checking and savings account information, credit card
transactions, loan information, credit reports and other financial information

The USA PATRIOT Act also expanded approval authority of NSLs beyond senior FBI
Headquarters officials to all special agents in charge of the FBI's 56 field offices. There is
no policy regarding how long information collected through NSLs can be maintained or
under what circumstances information must be disposed. Moreover, the order is
mandatory and is accompanied by a gag order that prevents the recipient from disclosing
the existence of the NSL with anyone besides legal counsel.

Doe v. Gonzales was remanded from the Second Circuit back to the U.S. District Court
after the reauthorization of the USA PATRIOT Act changed the NSL provisions to
explicitly allow for judicial review and consultation with counsel. The District Court
originally found the PATRIOT Act provisions unconstitutional. Morrerro, in ruling for
the District Court, affirmed that the revised provisions still violate the Constitution. He
said,"The Court finds that several aspects of the revised nondisclosure provision of the
NSL statute violates the First Amendment and the principle of separation of powers."

Morrerro cites a report by the Office of the Inspector General (OIG) at the Department of
Justice (DOJ), which uncovered widespread abuse of the NSL powers. In March, OMB
Watch reported on the OIG's findings:

e 39,000 NSL requests were issued by the FBI in 2003, 56,000 in 2004 and
47,000 in 2005.

¢ OIG investigation found that the FBI significantly underreported the requests.

e One-fifth of the reviewed files contained unidentified violations of NSL
legislation and policy.

e 700 emergency letters ("exigent letters™) were used to collect information from
three telecommunications companies on over 3,000 telephone numbers in
violation of law and policy.

Morrerro stated that the OIG findings support the claim that the NSL provisions are too
susceptible to abuse. "[A]s powerful and valuable as it may be as a means of surveillance,
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and as crucial the purpose it serves, the NSL nonetheless poses profound concern to our
society, not the least of which, as reported by the OIG, is the potential for abuse in its
employment," he wrote.

"As this court recognized, there must be real, meaningful judicial checks on the exercise
of executive power," said Melissa Goodman, ACLU staff attorney who was counsel on the
case. "Without oversight, there is nothing to stop the government from engaging in
broad fishing expeditions, or targeting people for the wrong reasons, and then gagging
Americans from ever speaking out against potential abuses of this intrusive surveillance
power."

The court issued a 90-day stay on the order to enjoin the FBI from issuing NSLs. This
will allow the gover