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INTRODUCTION

The Nation’ s political landscape has endured more than the usual turmoil in the years following
the following the 2000 census Regpportionment and redidricting of congressona didricts
grained the country’ s political fabric and werethe occasion for avariety of practices designed to
eke amargind advantage for one party or candidate or incumbent, or sometimes, conversdly, to
reach an accommodation that protected both Sdes’ interests and incumbents,

The 2001-2003 redidricting cycle saw partisan redidricting abuses taken to a new level. The
combination of precise data and refined technology has enabled date legidators and dlied
political operatives to give expression to thelr finest aspirations in drawing congressona and
legidative didricts tha they intend to be safe for one party or the other. They succeeded to a
remarkable degree. The 2002 and 2004 congressiond eections saw fewer “competitive’ seats
than ever (perhaps 35 out of 435), and a higher percentage of incumbents winning re-election
(98.7%) by grester margins (90.6% with 55% or more of the vote). The contentious mid-cycle
redrawing of linesin Texas (2003) and Georgia (2005) has added another dimension to the issue
of partisan manipulation.

Whenever legidators have sole authority in crafting political boundaries, it risks disempowering
voters and undermining democratic accountability — not to mention ignoring a flagrant conflict
of interest. Assome put it, “ Legidators are picking their condtituents, and it’s supposed to bethe
other way around.” Thus, there are growing reasonsto place redigtricting powers in the hands of
an independent authority that is Structured to prevent partisan abuse

We believe the preponderance of “safe”’ digricts has profound effects on American politicd life,
even if they are somewhat difficult to quantify or to prove conclusvely. A clear connection
exigs between the geopolitics of redigtricting for partisan safety and the growing partisanship in
the House of Representatives and in many date legidatures  1n safe didricts, the party primary
isthe key eection and even that oftenis not very competitive |n safe digricts, the small primary
turnout of a party’'s mog ardent partisans determines who goes to Washington (or the
gatehouse), and these core partisan voters usudly sdect candidates similarly close to ther
paties ideological extremes. This leaves fewer Members of Congressin thepolitical center, or
with any incentive to work toward bipartisan solutions. Conversdly, in competitive digricts, it's
the generd eection that matters, when candidates must apped to independents and cross-over’s
to win. Candidates who can build such bridges with the electorate are more likely to do the
same with colleagues fromthe “other 9de’ oncein office.

Our two organizations believed the time is right to teckle this issue. In March we decided to
combine forces in hosting a conference that would try to develop consensus around a set of
basic principles that, if adopted, would reform the country’ s redigtricting practices and improve
our campaigns and eections, and more importantly our officeholders and governance. For this
effort to be meaningful and have any practica impact, we knew it would take a broadly
inclusive st of dlies and aclinically non-partisan gpproach. The conference held June 16-17 at
the Airlie Center wastheresult. Thisreport presents its conclusons

Trevor Potter David Skaggs
Campaign Legd Center Council for Excdllence in Government
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REDISTRICTING REFORM CONFERENCE AGENDA

Thursday, June 16

12:00

2:30

350

4:10

6:30

8:00-9:30
Friday, June 17

8:30

10

10:15

12:30

Airlie Center, June 16-17

Opening lunch & “framing” pand
Welcome, introductions, ground rules—Trevor Potter, David
Skaggs
Tom Mann: Overview; the many moving parts
Sam Hirsch: Legal context; opportunities, obstacles
CdindaLake & B JMartino: Political environment; opportunities,
obgtacles

Presentations, discusson on draft principles
1. Adhereto Congitutiona and Voting Rights Act
requirements
2. Enauretransparency, public participation
3. Promote partisan fairness and competition
4. Respect politicd subdivisions
Bresk
Presentations, discusson on draft principles
5. Geographica compactness, natura geography
6. Ignoring incumbent residency
7. Independent commission
8. Only once after each census
9. Fexihility: census, VRA
Reception & dinner

Afternoon discusson continued

Ddiberationsand revisonsto principles
Bresk
Congderation of next $eps

Lunch, wrap up & adjourn



CONFERENCE OVERVIEW

On Jure 16 and 17, 2005, some fifty individuals concerned about the effects of legidative
digricting practices on the qudity of political life and governance in the United States gathered
a the Airlie Center near Warenton, Virginia. They came from avariety of career backgrounds
and represented a spectrum of organizationa and politica affiliations.

The Campaign Legal Center and the Center for Democracy & Citizenship at the Council for
Excellence in Government organized the conference. The Rockefeller Brothers Fund, Carnegie
Corporation of New York, the Council for Excdlence in Government’s Venture Fund, the
JEHT Foundation, the Reform Inditute, and the Educationd Testing Service provided funding
and support for the conference.

Before the conference, the organizers circulated a set of nine draft principles for redidricting,
with brief essays to provide background and to raise issues and possible problems about each
proposad principle. Conferees heard brief presentations on each principle and then discussed
each. At the concluding session, participants proceeded by consensus to eiminate two of the
draft principles, to revise most of the others, to organize them into two categories (procedural
aspects and subgtantive sandards), and to include a preamble to the satement of principles.

Each reform principle is intentiondly dated in generd terms to dlow some flexibility in
adaptation to particular gate conditions. Conferees recognized thet filling in the details will be
crucid and difficult. They believed that the generd principles, taken together, would require
sgnificant improvement in the way most sates handle redidricting.

The procedures for redigtricting principles should be read together, as pats of an overal
sheme. The dandards for redidricting are saed in controlling order of importance.
Adherence to federad conditutiona and statutory law is paramount. Conferees agreed that an
independent commission could be permitted some modest discretion in gpplying sandards (2)
and (3) in order to enable sSome accommodation when subordinate competing principles conflict
with each other.



REDISTRICTING REFORM PRINCIPLES
AGREED TO JUNE 17, 2005

Preamble

Congressona and legidative redistricting should advance the fundamental
purposes of representative democracy and a republican form of government by
affording the people a meaningful choice in electing their representatives and by
holding government accountable to the people.

PRINCIPLES

Proceduresfor Redigtricting

Assign the redistricting power
to an independent commission.

Ensure transparency of the
process and a meaningful
opportunity for interested
partiesand for the publicto
participate effectively.

Conduct redigtricting once each
decade, following the census,
with astrict timeline for
completion.

Standardsfor Redigtricting
(inrank order)

(1) Adhereto al Condtitutiond
and Voting Rights Act (VRA)
requirements.

(2) Promote competitiveness
and partisan fairness

(3) Respect politica
subdivisons and communities
of interest.

(4) Encourage geographical
compactness and respect for
natural geographical features
and barriers,



COMMENTARY ON PRINCIPLES

The following commentary is intended to provide some context and explantion for each
principle, to identify possible problems and concerns, and to acknowledge questions that were
ddiberately deferred for later congderation, presumably by policymakers

|. Proceduresfor Redigricting.
Assign the redigricting power to an independent commission.

Supporting Rationdle. The use of an independent commission removes the redigricting power
from legidators, for whom it poses an inherent conflict of interest. Under such a commission,
redigricting authority would vest in a body composed of qudified individuas competent to
aoply the preferred redigricting sandards objectively. A commission would be particularly
well-suited to follow the procedurd principles of trangparency, effective public participation
and accountability.

Additional Condderations. A commission's criteria and procedures should compel
commissioners toward compromise, ensure a streamlined gppeal process directly to a date's
highest court (to enforce reasonable compliance with sandards and procedures), and provide
adequate gaffing and resources to devise and defend a plan throughout the decade. The term
“independent” is intended to connote the commission’s independence from other politica
inditutions, not to preclude members afiliated with political parties, and 0 is preferable to
“nonpartisan” or “bipartisan.”

Cavedts By itdf, the esablishment of an independent commission does not serve as a
guarantee of independence or quality decison-making; the commission’ sindependence must be
clearly defined in away that builds public trugt. (Thisis dso central to meeting the principle of
ensuring atrangoarent process.)

Deferred Issues  Independence is only one aspect of a commission’'s charecter.  Size,
representational composition, qudifications restrictions on past or future candidacy, decision-
making methods and other such concerns are critical details that should be addressed gate by
date to reflect political redities. Given that number of commissionerswill aways be limited, it
isimportant to reflect important ethnic and racid populaions asfarly aspossble.

Concerns and Objections Many commission gructures under discussion or in practice involve
using date Supreme Court or other judges to name members to the commission. Rather than
de-politicizing the redidricting process, this may ingead politicize the judiciaries. A bipartisan
compromise commission, with equal numbers named by both parties, can easly become an
incumbent protection plan under the guise of independence. Having a tie-bresker on the panel
gives essantialy total power to thet individua and the ability to broker aded withoneside A
commission adds another layer between the process and direct voter accountability.
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Ensuretrangparency of the process and a meaningful opportunity for interested parties and
the public to participate effectively.

Supporting Retionde.  Redigtricting should be conducted in a manner that honors democratic
paticipation both in practice and in spirit.  Trangparency is an essential prerequiste to
accountability. This principle speaks directly to concerns of public trugt in the legitimecy of
representative bodies.

Additional Consderations. Laws or rules implementing transparency and public involvement
should specify severd sages of public participation and input and prescribe the processes that
ensure the commission’s accountability for its decisons and gppropriate responsiveness to
public input. State procedures should enable the ordinary American, the common denominator
of our democracy, to undersand the basics of the process and have easy access to information
about opportunities for public participation.

Cavedts There are no genardly recognized sandards for trangparency in redidricting, and as
such this concept has different meanings depending upon the context in which it is applied.
Participation in redigricting need not be limited to public hearings. Some dates have dready
begun innovative practices in which members of the public have been able to submit their own
maps of proposed didricts for consderation.

Deferred Issues It will be necessary to shape effective remedies in case requirements for
openness and public participation are not followed. State open meeting laws may be implicated
and need to be addressed.

Concerns and Objections These reform principles may be applied by other bodies that
undertake redidricting, which may include courts. Courts will wish to maintain confidence
in the judicial process by retaining traditional judicid deliberative processes that may be
quite different than a commission or legidative process. In such circumstances, courts or
court panels should solicit public comment and explain the rationale for their decisions but
should not be required to ddliberate in public or to conduct internd meetings in front of an
audience.

Conduct redigtricting once each decade, following the census, with a grict timeline for
completion.

Supporting Retiondle.  This principle encourages dahility in the political sysem and the
accountability of representatives to congtituencies established for a 10-year period. Multiple or
mid-cycle redigricting worsens the retributive aspects of politics and carries the potentia for
increased partisan bias

Additional Congderations About hdf the dates dready have some provision in law to
limit redidricting to once after each census. The delegation of the redidricting power to an
independent commission implies atimeline for commission action aligned with this principle.
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Cavedts The once-per-decade limitation needs to have the flexibility to accommodate the
occadond need for technical corrections due to late-discovered data errors or other rare
EXogenous evernts.

Il. Standardsfor Redigricting (in rank order)
Adhereto all Condtitutional and Voting Rights Act (VRA) requirements

Supporting Retionale.  This principle could go without saying, given the Supremecy Clause.
Still, there is both substantive and political vaue in recognizing its primacy. It invokes both
basic one-person-one-vote, conditutiona jurisorudence and the VRA's provisions designed to
protect the rights of minority populations to participate effectively in the political process and
elect candidates of choice.

Caveats Judicia interpretation of the VRA does not require maximization of minority-majority
digricts  In states covered by 85 of the VRA, legidation necessary to implement these
proposed redidricting principles or create an independent redigtricting commission might have
to be submitted to the Department of Justice for pre-clearance.

Deferred Issues  Adherence to federd law is the most basic requirement for redigtricting
reform, but it provides only the broadest guarantees of fairness Omissions or loopholes in
federa laws present both chalenges and opportunities for dates that undertake redidricting
reform.

Promote competitiveness and partisan fairness

Supporting Retiondle.  Competitiveness is vadued for its effect in yielding representatives
more likely to be attertive to a broader community, because the outcome in a didrict is not
foreordained. Farnessisvaued inthe sensethat neither party should manipulate the sysem to
gain advantage disproportionate to its drength in the electorate. There is a deliberate tenson in
pairing the values of competitiveness and partisan farness The objective isto drike a baance
between having as many didricts as possble that are reatively reponsive to shifts in public
support and treating the major parties evenhandedly.

Additional Condderations Pursuing competitiveness is made more difficult by the extent to
which resdential populations self-segregeate by party. The redlity that competitiveness is not a
feesble objective everywhere should not detract from following the principle whenever

possble

! States covered entirdly by Section 5 of the VRA include: Alabama, Alaska, Arizona, Georgia,
Louisiana, Mississippi, South Carolina, Texas, and Virginia. Other states in which specific jurisdictions
must comply with Section 5 include: Cadlifornia, Florida, New York, North Carolina, South Dakota,
Michigan, and New Hampshire.
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Cavedats The definitions of competitiveness and partisan fairness determine the extent to which
this principle promotes postive reform. Neither a perfectly “competitive’ approach, where in
theory a small shift of votes (eg., from 49-51 to 51-49) in alarge proportion of digtricts would
leverage a wholesale change in those elected, nor one in which “partisan fairness’ might take
the form of a sweetheart gerrymander (one that is equdly fair to each maor party by giving
each as many sdfe seats as possble) should be viewed as desrable outcomes.  Efforts to
promote competitiveness and partisan fairness may in some circumgances conflict with the
requirements of federd law and the Voting Rights Act. Attaining competitiveness cannot be
used as an excuse for avoiding some trade-offs in order to regpect for meaningful political
subdivisionsor communities of interes.

Deferred Issues. There is a chdlenge in deciding what voting and regidtration data will be
used to judge competitiveness (and in presuming thet the sdected data will predict future
voting behavior).

Concernsand Objections

While redigricting should not atificially give ether incumbents or chdlengers, or any
political party, safe didricts, the redlity is that safe districtswill sometimes occur as a result
of populationsthat “ self-segregate.” Unlessthe law requires differently (as under the Voting
Rights Act), redidricting should no more focus onundermining the popular choice,
whatever that may be, than on creating a safe didrict in the first place. Smilarly, the desire
for competitiveness should not completely overshadow the ‘delegate or ‘representative
function of alegidator that affords legitimate interests— or, as Madison noted, even factions
— an adequate voice in the governing process and a means of sdf-protection. The next
gandard, “respect political subdivisons and communities of interest,” keepsthat concern as
apart of the discussion, asdoes, to alesser extert, the “ geographical compactness’ sandard.

Respect palitical subdivisonsand communitiesof interest.

Supporting Rationale. This principle serves three different values. Firgt, kegping communities
intact increases the chances that representatives find themselves respongive to amore unified set
of interests, ensuring that various political and social communities have some representation in
thelegidature. Second, if didricts correspond to other political and socid boundaries, they may
make it easier for votersto engage the candidates and issues and so may promote more informed
discusson of politica candidates Third, digning representatives with political subdivisons
may increase the responsiveness of date politics to loca needs, fecilitating a sgnificant festure
of some dates political process local legidation. As with competitiveness and partisan
fairness, there is the potertial for tensdon between political subdivisions and communities of
interest. Each consideration typically reflects real and substantia differences in the population
that form arationa basis for defining and organizing representational interess. In some places,
apolitica subdivision may comprise acommunity of interest; in others, the former may conflict
with the latter. A well-congtituted independent commission can properly exercise discretion to
weigh and balance these factors




13

Additional Consderations. Some Sates have conditutional provisions or laws that require
respect for political subdivisionsin redidricting plans.

Cavets There is a question about the relative weight to be accorded various types of
political subdivisions This weight ought to reflect how a date treats different types of
subdivisons (eg., towns and counties, school didricts) and their actual contemporary
political significance (arbitrary, largely higoric, or germaneto present-day circumsances).

Deferred Issues Thereis no clear and generally accepted definition for a community of intered.
This will be an important matter on which a commisson should receive and consider public
iNpLL.

Encourage geographical compactness and respect for natural geographical featuresand
barriers.

Supporting Rationde. Geographic considerations help ensure that a digtrict comprises an area
that isrationdly shaped, physicaly coherent, and practicably servicegble by arepresentative.

Additional Condderations. In jurisdictions subject to 82 of the VRA, this sandard is often a
congderation. Modern communications make geographic festures a less compelling basis for
drawing boundaries, in the absence of a corresponding community of interes.

Caveats. Compactness by itself offers no guarantees about the gppropriateness of aggregating
the people who happen to resde within adidrict’s lines. Geographic compactness and respect
for naturd geographical festures may compete with standards for respecting political
subdivisons and communities of interest and for promoting competitiveness and fairness
However, the former should carry less weight than the latter, even though courts are prone to
honor geographic condderations due to their higoric ganding and a widely held aesthetic
averson to odd shgpes The United States Supreme Court has never st a dandard for
compactness, which adds another level of ambiguity to this concept. Mgor geographic features,
suchasariver or mountain range, may conflict with compactness

Deferred Issues. Any effort to assess compactness entails a choice among several different
methods for measuring compactness  Following geographic features dso entails a judgment as
to thosethat actudly carry some geopolitical significance.
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BACKGROUND PAPERSON DRAFT
REDISTRICTING REFORM PRINCIPLES

Prior to the conference, the organizers circulated a set of nine draft principles for redidricting,
with the following brief essays prepared by Sam Hirsch, Jenner & Block, and Professor Daniel
Ortiz, Universty of Virginia School of Law, under the auspices of The Reform Inditute. The
essays were designed to provide background informeation and to frame the issues and possible
problems regarding each proposed principle. The essays gppear herein an order revised to track
the corresponding principles as agreed to at the conference and with permission of the Reform
Ingtitute. We are very grateful to The Reform I ngtitute and to the authors for their contributions.

PROCEDURES

Principle MinimizePartisan Palitical Control by Assgning the Redigricting Power toan
Independent Commission

Advocates of “independent” redidricting commissions often elide the digtinction between two
very different modds. The fird modd, which equates “independence” with nonpartisanship,
suggests that redidricting should be made gpolitica:  Sdf-interesed politica actors should be
replaced with neutral redidricters, who then must be shielded from the kinds of influences and
data that might “re-politicize” the process. The second model, which equates “independence’
with bipartisanship (at least in a two-party sysem such as ours), suggests thet redidricting is
inherently, indeed inescapably, political, but seeks to minimize unfairness by transferring the
redigricting power from legidative bodies — which a any given time may be dominated by
one political party — to baanced, bipartisan commissions where both mgor parties are
ensured an equa number of seats a the bargaining table.

The choice between these two models will drive many other consderations when crafting date
conditutional amendments or datutes cregting independent redidricting commissions.  If the
god isto make the process nonpartisan and gpolitical, then elected officials, party officers, and
those who work closdy with them cannot serve as commissioners  And commissioners
furthermore must be “seded off” from certain types of information, including mos eectord
daa For example, Principle No. 6 discusses the pros and cons of prohibiting redidricters (or
attempting to prohibit them) from learning the locations of incumbents and other candidates
resdences. Asthe discusson there explains, any such effortsto deny decision-makers relevant
information raise the risk of corruption — as cheaters who bregk the rules and obtain the
prohibited data will gain a sysematic edge over commissioners who follow the rules. lowa's
redigricting (which does not actualy involve a “commission” but indead is done largdy by
legidative qaff) suggests that, under certain circumstances, the nonpartisan model may be
feasble. But the lowa example cannot easily be trandferred to other dates tha have more
combative political cultures, less tradition of professonal nonpartisan legidative affing, more
convoluted politica-subdivision lines, and more Voting Rights Act issues.

On the other hand, if the god of creating an independent redidricting commission is conceived
more narowly, s0 as to focus on preventing extreme partisan gerrymanders, then there is
congderably greater flexibility regarding the compostion of the commission, the criteria it may
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apply, and the data it may consider when seeking to satisfy those criteria. Elected officials, party
officers, and even political consultants can serve as highly knowledgeable commissioners, 0
long as both major politicdl parties have the same opportunity to gppoint them, in equal
numbers. Redigtricting criteria can be overtly, and transparently, political — for example, taking
into account the massive dectord advantages held by incumbents, rather than pretending that
they do not exig. And al manne of reevant data — including detailed, precinct-leve returns
from recent dections—are fair game. This model reduces the need to police the commissioners
asit diminates censorship of sensitive politica information.

In terms of membership, this bipartisan modd only demands an equal number of sedts for the
two mgor parties. How many commissioners each party gets to gppoint, and whether the Sate
party chairs, the legidative leaders or Satewide eected officials (Governor, Attorney Generd,
etc.) havethe power to gppoint are important questions.

But usually, the mogt important membership question iswho, if anyone, will serve asthe “odd”

member of the commission — that is, as the tiebreaker. Absent atiebresker, there istoo greet a
risk of partisan gridlock, which will samply result in court-ordered redidricting, hardly a
satisfying reform. Sometimes the two party delegations to the commission can attempt to agree
upon atiebreaker. But barring such an agreement, who should gppoint the tiebreaker? Options
include the gate supreme court, the Sate' s chief justice, or a pand of retired judges. And who
should be gppointed — a political scientist, a geographer, a well-respected civic leader, or some
other type of person?

Simply placing an equa number of Democrats and Republicans on the commission and then
adding a tiebresker does not necessarily generae good reaults even if the ticbresker is
sophigticated and well intentioned.  If the two parties delegations decide that a bipartisan,
sweetheart, pro-incumbent gerrymander is in their mutua best interests, then any effort by the
ticbresker to demand the creation of competitive didricts will be futile, as he smply will be
outvoted by the two sats of partisans This risk is a its zenith in congressond redidricting,
where a ga€'s less popular party may be satisfied to srengthen its grip on a minority of seats
while dlowing the more popular party to drengthen its grip on the majority of seats. By
contrast, a the date-legidative level, each party must compete for amagjority of seatsunlessit is
willing to surrender any hope of winning control of the chamber. Tha dynamic may thwart
bipartisan action by the redigricting commission and thus prevent the ticbreaker from becoming

powerless.

One way to enaure the tiebresker a centrd role is to give him more votes than the two paty
ddlegations combined — effectively, to turn him into the sole ultimate decision-maker, and thus
to transform the two partisan delegations into “insde lobbyists’ whose job is to win the
ticbresker’ ssupport. But placing that much discretionary power in the hands of one person (or
even in a committee of three tiebreakers) may be too dangerous unless the tiebreskers
discretion can be meaningfully congtrained through clear, judicially enforcegble sate-law rules.

Because it is much easier to design bright-linerulesfor evaluating, or ranking, redigricting plans
than for drawing them, and because the partisan delegations will likely have more plan-drawing
resources a thelr disposal than will the tiebregker, it may make sense to treat the commission’s
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work as a competition, where the two partisan delegations take turns competing to see which
one can best satisfy a discrete ligt of specific redidricting criteria, as judged by the tiebresker.
Each ddegation would be required, in turn, to present a mep that a lees matches the other
delegation’s last map on all criteriaand thet also beats it on at least one criterion. For example,
if date law established that the commission’ sonly relevant criteriawere minimizing the number
of county splits and minimizing some specific measure of partisan bias, then the tiebresker
would be authorized to accept the mogt recent plan submitted to him unlessthe other sdetimely
submitted a plan with the same level of partisan bias and fewer county splits or with the same
number of county splitsand less partisan bias. Asthe process continued with multiple iterations,
plans dternately emanating from each partisan delegation would tend to converge toward the
absolute minimum number of county splits  From then on, the two delegations would have no
choice but to compete to minimize partisan bias. The tiebreake’s role would be tightly
confined: “scoring” the mogt recent plan on both criteria, chalenging the other partisan
delegation to beet the mog recent pair of scores, and deciding when to cut off the iterative
process and adopt the last proposal.

An interesing wrinkle here would be to open this tournament to the public. (See generdly
Principle No. 2.) If the mog recently submitted plan — along with the county-split and partisan
bias scores tha the tiebreaker gave to it — were poged on the Internet, then members of the
public could propose plans too. If the two partisan deegations were not inclined to move
quickly toward a good map, injecting a high-scoring plan drawn by a member of the public
would force both sdes to compromise and improve their proposals, to prevent the tiebresker
from smply choosing the public’ s high-scoring proposed plan.

One major problem with this formet is that some vaid redigtricting criteria are not metters of
degree, where the partisan delegations (or the partisan delegations plus members of the public)
should be dlowed to compete fredy. For example, in mogt dates any plan containing a
noncontiguous didrict should be rgjected out of hand. Likewise, and more importantly, plans
that violate the “one person, one vote’ doctrine should be autometicaly ineligible for
congderation, no matter who submits them and how well they score on other key criteria such
as county splits and partisan bias  Satisfying “one person, one vote,” however, is rdatively
smple: The gate conditution or gatute could Smply demand atotal population deviation of no
more than one person or (in the case of non-congressiond didricts) atota population deviation
of no more than 10% of the average didrict population. Any plan violating that bright-line rule
would be flatly rejected.

But satisfying the federd Voting Rights Act is not such a smple criterion. Reasonable minds
can differ about whether a plan does or does not comply with the Act; and no simple,
mathematica “rule of thumb” can replace a thorough, nuanced evauation of minority eectoral
opportunities under the totdity of circumsances So when a partisan delegation or amember of
the public submits a proposed plan, the tiebresker’ s determination of whether the plan does or
does not comply with the Voting Rights Act may be hotly contested and may ultimetely have to
be resolved in court.

Quedtions of compliance with federal law, of course, can be resolved by federd or ate courts.
But the tiebreaker’ s compliance with gate redigricting rules such asthose described here can be
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reolved only by gate courts, as the Eleventh Amendment bars federa courts from enjoining
date officials for violating date law. So the gpplication of criteria such as minimizing county
splitsor minimizing partisan bias, the “scoring” of plans proposed by partisan commissionersor
members of the public, and the number of iterationsthat the competition is alowed to consume
before the ticbresker cuts off the process and adopts the last mep are dl issues that ultimately
may be tested in gate court by any aggrieved citizen. So a thorough reform proposal should
a0 address the issue of which gate court will have jurisdiction to review the commission’s
decisions. Perhaps the best option is the Sate supreme court, dthough that may raise some
issues if the court will in effect be reviewing acts taken by the tiebresker who it gppointed.
Another possibility isto allow any gatetrial court of general jurisdiction to hear challenges, but
that would promote judge shopping and “races to the courthouse” Another solution, then,
would be to grant exclusve jurisdiction to the Sate trid court located in the Sate' s capital, with
an automatic right of expedited apped.

Giventhat, in many dates, judgesthemsalves are dected officids, and sometimes are elected on
a patisan balot, it is important tha the date's redidricting rules be unambiguous and
graightforward.  Sacrificing equity for certainty may be wise, in order to minimize the
judiciary’ s entanglement in the partisan politicsthet redidricting inevitably entails.

Principle EnsureTrangparency of the Processand a M eaningful Opportunity for
Interesed Partiesand for the Publicto BeHeard and Participate

The legitimacy of democratic inditutions rests largely on transparency and paticipation. When
citizens cannot see how their government operates and cannot affect its decision-making,
popular control is logt and those governed come to migtrust those who govern in their name.
Such loss of confidence is particularly dangerous in the design of basic electord structures, like
digricts Migrug of those sructures cantaint al subsequent political outcomes

Many feel that traditiond redidricting processes ignore these two fundamental vaues. One of
the common complaints about traditional redigricting is that it is largely conducted in secret
without any meaningful opportunities for the public to paticipate. When redidricting is
controlled by a single party, it often excludes even the minority party from participation. Often
the only thing transparent in the processto the public is that they cannot participate. This leaves
the public to see a process that, reflects the interests of a small (and often one-sidedly partisan)
group of ingders. Although trangparency and paticipation are important to any type of
redidricting process, this principle will primarily discuss how an independent redidricting
process might further them. Much of its discussion, however, could apply with gppropriate
modification to traditiond redidricting processes in which alegidative body drawsthe lines.

The public and any interested parties should be allowed to participate in the redigtricting process
a two points. Firgt, the redigricting body should allow participation up-front when it consders
how to conduct the process. Early on, it should invite public input on such questions as what
principles to follow (to the extent they are not clearly specified by law), how to operationdize
those principles and balance them againg one another, how to comply with gpplicable
requirements of federd law, and what plan to use as a garting point. Not only does such
paticipation dlow everyone interested a say in framing the plan, which is likely to bolger the
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resulting plan’'s legitimecy, but it dso can alert the redidricting body to potential legd and
political pitfalls. In addition, early public input can produce much information necessary to
condruct a plan. If a plan needs to respect communities of interest, for example, public
participation can help the redidricting body identify those communities and wherethey lie.

The biggest subgtantive issue is whether participants should be able to propose plans or parts of
plans  On the one hand, encouraging the public to submit actud plans may redrict the
redigricting body’ s freedom and flexibility, particularly if it must explain why it did or did not
accept them.  On the other hand, accepting plans from the public can make the redidricting
body’ s job much easier. Not only will it have more plansto choose among when it picks oneto
gart from, but it will dso be able to see how different groups bdlieve a plan may respect their
various interess. If nothing else, encouraging groups to submit concrete plans may discourage
them from making requeds that redigricting could not possibly fulfill. 1f they themselves
cannot propose an actua plan that meets their gods, they are unlikely to press hard for those
godsinthefirg place

The redigricting body might possbly sructure up-front public participation in a way to
moderate different groups demands. |f the redigricters for ingance, announce that they will
useasadarting point whichever submitted plan best meetsal applicable legd requirementsand
policy goas groups might well submit plans better fitting the public ams of the process than
their own private interests. In this way, political parties would not likely submit plans that best
advantaged them relative to others. Fearing that such plans would be easily trumped by others
submissions, they would ingead submit plans thet fit the public goas — even if the plans did
edge in particular partisan directions

The largest procedura issue is what form public participation should take. Should the
redigricting body conduct public hearings and perhaps dlow aright of oral response or should
it limit participation to written submissions? Although oral hearings may promote legitimacy
by allowing participants to fed that they had a full-dress opportunity to present and argue their
points of view, it is likely to draw out the redigricting itsdf and may add little red vaue.
Limiting participation to written submissions is much more efficient, dlowing a sgnificant
degree of public input and improving the overdl quality of the comments.

The redidricting body could run the initial public comment period much as federd
adminidrative agenciesdo. It could announce whet it wasthinking of doing and what particular
quegtions it had in mind, provide a deadline for submissions, and make adl comments publicly
available — preferably in red time on a database easly accessible through the Internet. It dso
could specify that certain information should accompany certain types of commentsto enable it
and members of the public to better evauate and respond to them. It could ask, for example,
that groups requegting that the plan respect particular communities of interest provide data about
those communities — how are they identifiably different from others do they vote differently
than others, and precisely wherethey are located? Such red-time eectronic submissionswould
ease continuing comment. I one group submitted a plan, another could comment on it, and
then the firg group or ill another could respond to that comment in turn. Such a dynamic
comment process would be largdly trangparent and would greeatly promote public participation.
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One large procedurd issue turns on the nature of the process. If an independent non-partisan
body is drawing the lines, the redidricting body should prohibit al other forms of substantive
contact, especially informal ones like phone calls and conversations with members and steff.
Should such contact occur, the body should requirethat its content and the identity of the person
initiating it be docketed. That way the public would fear no secret, private submissions and
political actorswould keep their participation aboveboard and limited. 1f, on the other hand, the
processis political, such contacts are more gppropriate.

After thisinitia round of public participation, those redigtricting will need to roll up their deeves
and get down to work. During this phase, public participation is ingppropriate — a least if the
process is non-partisan — but trangparency of akind can play an important role. To dlow their
work to proceed expeditiously, non-partisan redigricters will need to keep dl their work and
deliberations secret — at least until they propose a plan. The law could require them to keep
copies of dl drafts of plans minutes of deliberations and copies of internd correspondence,
which they could make public — perhgps again dectronicdly — when they released their
proposed plan or later. Access to such records would facilitate review by both the public and
the courts and encourage the redidrictersto be honest from the beginning.

Once they have produced aredigricting plan, the redistricters should present it to the public for
another round of comment. At this dage, any interested party should be able to submit legd
arguments chdlenging the scheme and make policy arguments about why it should be
modified. And the public could respond not only to the plan itsalf but dso to others comments
onit. Again, if the processis non-partisan, al comments should be public and docketed; private
ex parte contacts should be drictly prohibited. After this second round of comment, the body
would go back to work and make gppropriate changesto the plan in light of the public’s input.
This second round of decision-making, like the firg, should be private, a leadt if it is non-
patisan, but the law could again require disclosure later of al drafts of changes minutes of
ddiberation, and records of interna correspondence when the body released itsfind plan.

Two important questionsremain. Firgt, what duty should the redigricting body have to respond
to comments and proposas? Should it be required to explain, if only briefly, why it did not
adopt proposed plans? Why it did not regpect a particular community of interex? Why it
divided one county and not another or why it divided one city twice while another not a al?
Requiring explanation would highlight these concerns in the design process and would better
enable the public to see how fully the body took public comment into account, but also it would
ggnificantly dow the process down. Having to explain choices especially where there are o
many of them, will greatly burden the redidricting bodly.

Second, how, if a dl, should a court review a plan for adherence to these procedura
requirements? Should it, for example, invdidate aplanif it later appears that some people had
private communications with those in charge? If s0, unde what gandard? Only if the
communication contained informeation that was centrd to the shaping of the final plan?
Moreover, if aredidricting body must explain its choices, how deferentialy, if a dl, should a
court review its explanations? Should it make sure that substantiad evidence supports them?
Should it require the redigricting body to have made the best choices or only acceptable ones?
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Rigorous judicial review will cause those redidgricting to take procedural requirements more
serioudy, but it will add another level of legd uncertainty to a plan’s prospects and provide
opportunities for those unhappy with a plan on other grounds to shoot it down. If the
redigricting body is truly nonpartisan and independent, perhaps the burden of judicial review —
or & least drict judicial review — of proceduresis unnecessary, eoecially since judicid review
will always be available for the plan’ s substance.

Principle Limit Redigricting to Once Following Each Decennial Census

This principle ams to redrict opportunities for partisan redigricting. Under the “one person,
one vote’ requirement of the United States Conditution, any jurisdiction electing digtrict-based
representatives effectively must redigtrict after each decennial census. I it does not, acourt will
do 50 in order to equdize the didricts populations. The “one person, one vote’ rule, however,
does not redrict redidricting from occurring more frequently. Unless date law provides
otherwise, a jurisdiction could redigtrict itself every two years — or even more often — if it
wanted.

This possibility leaves much room for partisan opportunism. If a single party controls the
redidricting process, it can redraw didrict lines before a particular eection to maximize its
chances of maintaining control. Indeed, it could do s0 before every dection. The most
notorious example of this type of opportunism is the Texas congressonal redigricting of 2003.
After the 2000 census, Texas had to redraw its congressiond didricts. Because the Texas
legidature falled to agree upon a plan, a threejudge federad didrict court redrew them.
According to the court’ s opinion, the court began by drawing those didtricts necessary to stisfy
the Voting Rights Act and then located Texas stwo new seats where the population had grown
most. It then adjusted the digtricts to make them more compact, to ensure they were contiguous,
to follow the prior boundaries of the congressiona districts as much as possible, and to respect
locd politica subdivisons It then consdered the effect of the plan on incumbents who held
major leadership postionsand its overall partisan implications It found that the plan was likely
to produce a congressiond delegation roughly proportional to eech major party’'s share of the
datewide vote. The next dection produced a congressional delegation of seventeen Democras
and fifteen Republicans

In that same dection, Republicans gained control of both the Texas House and Senate. At the
urging of U.S. House Mgjority Leader Tom Delay, the Republican-controlled legislature
decided to redidrict to gain more Republican seets. The attempt caused such bitterness that
Democrétic Sate representatives repeatedly decamped the Sate to deprive one house or the
other of the ate legidaure of the two-thirds quorum necessary to passanew plan. After much
wrangling, including attempts to fine the aisent Democrats and punish their gaffs, enough
Democrats returned to creste a quorum and a new plan was passed and signed by the
Republican governor. 1nthe 2004 elections, this new plan produced a congressional delegation
of eleven Democrats and twenty-one Republicans thereby switching Sx seats. Significantly,
Republicans now control the House of Representatives with amargin of only fifteen seds.

Limiting redigricting to once immediately after each decennial census accomplishes two goals
Firg, it removes any possbility of partisan opportunism after the pogt-census redigtricting unless
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a court finds that the pos-census plan is itsdf invaid. Even if a sngle party later came to
control dl the arms of the redigtricting process, it smply could not redidrict to its advantage. It
would have to live with the existing plan until after the next census  Second, redigtricting only
once after each census injects some hedthy uncertainty into the redidricting process.
Gerrymandering works only to the extent that those in control of redigtricting can accuraely
predict voting behavior. The Srategy depends on one party being able to soread out its own
support o asto createrdatively dim majoritiesin many digricts while packing the other party’s
support into as few didricts as possble, each with a very large majority. Tha drategy can
backfire if the controlling party cuts its own margin of support too thin. When that happens, a
dight shift in voter sentiment to the other party will give it mgjorities in many didtricts leaving
ome to argue that gerrymandering is inherently sdf-limiting.  In ther view, parties will
overreach and their migudgments will come back to bite them. Thet is true, however, only if
parties cannot well predict future voting behavior. If they must predict it up to ten years out,
there is much uncertainty, which may discourage them from gerrymandering as aggressively as
they would otherwise. |If they can fine-tune digtrict boundaries every two years, however, there
is much less uncertainty and they are apt to press much further.

Limiting redidricting to once after every decennial census thus makes some sense when
partisan opportunismis athreat. When it is not present, however, as when an independent, nor-
patisan commission controls the redidricting process, it makes less sense.  In fact, when
partisanship or incumbent self-dedling is not a concern, more frequent redigtricting might serve
wholesome political goals. For example, sate and especially loca governments might
legitimately want to redigtrict more than once every ten years when they have reiable data that
varying population growth across the jurisdiction as awhole has led once equipopulous digricts
to contain very different numbers of people. Such ajurisdiction could minimize opportunities
for partisan advantage-taking by setting an objective trigger in advance — eg., requiring or
dlowing redidricting only when the population of the largest didrict exceeded that of the
smallest by a set percentage. Practically speeking, however, few jurisdictions are likely to have
aufficiently reliable data on population growth between federal decennial censusesto judify this
type of redigricting.

More innovatively, a jurisdiction in which the redidricting process is controlled by political
actors might actudly try to use more frequent redidricting to combat partisan gerrymandering.
If its law required redigricting whenever some previoudy dated criterion of partisan fairness
was violated, the jurisdiction would force redigricting whenever one party had subgtantially
more sedts than its support warranted. |f the subsequent redigtricting were not controlled by
playersal of the same paty, a compromise, not a partisan plan would presumably result. And
even if the same players as before controlled the process, the Situation would presumably be no
worse. Or, if the jurisdiction wanted, it could kick the redigricting to a different type of body,
like an independent commission. In fact, the progpect that a very partissn plan would
autometicaly trigger a redidricting, control of which would be uncertain, would likely
discourage partisan actors from reaching for too much in the firg place. If nothing dse, the
thought of perhgps losing control of the process the second time around would force them to
balance their own private incumbency concerns againg partisan advantage. Of course, agreeing
on ameasure of partisan fairnesswould not be easy. Many different approaches exig and they
might al have different political implicationswithin the jurisdiction.



22

In short, limiting redigtricting to once following every decennial census could help condrain
partisan opportunism in cases where political actors redidrict. It adds little, on the other hand,
when an indegpendent commission does 0. And even in the case where politica actors control
the process, more frequent redidiricting might be structured innovetively to discourage excessive
partisan behavior and to pursue more legitimeate objectives

STANDARDS

Principle Adhereto All Congtitutional and Vating Rights Act Requirements

Any redigricting — congressond, date legidative, or locd — must satisfy al gpplicable
requirements of federal law. One requirement, embodied in the “one person, one vote’ rule,
regulates how much didricts in the same plan can differ in population. The other, embodied in
the Voting Rights Act and the Equa Protection Clause, regulates how much representation
paticular minority groups should recelve.  Surprisngly to some, partisan gerrymandering
currently escapes any direct federal control. Plaintiffs unhappy with gerrymandering, however,
often try to attack aredidricting plan obliquely as violating one of these other, better-established
requirements. What follows is a brief description of how these federal requirements apply to
redigricting. Because the law is o complex, the description necessarily simplifies and leaves
out many issuesof practica importanceto litigetors

One Person, One Vote

In the early 1960s, when many dae legisative and congressonal didricts were grossly
malapportioned, the Supreme Court imposed a rule of “one person, one vote” on nearly all
digricting. In generd, it requires that equa or roughly equa numbers of people receive equd
numbers of representatives  The rule gpplies differently, however, to federal congressiond
digricting, and to sate and local didricting. To thefirg, it goplies quite grictly. The Court asks
firs whether any population differences could have been avoided. The answer here is nearly
aways “yes” unless the differences are vanishingly small. Those redidricting could nearly
aways have readjusted boundaries dightly to make the digricts populations more equa and
plaintiffs can easily show how this could have been done. A federd court, in fact, sruck down
Pennsylvanid s post-2000 census congressiond plan in which the largest digtrict contained only
nineteen more people than the smalled.

The federd court then asks whether the population disparities were necessary to achieve some
legitimate god. It will consder goals like compactness, respecting the boundaries of political
subdivisions and precincts, preserving intact communities of interedt, preserving the cores of
prior didricts, and avoiding contests between incumbents. 1n each case, the Court will seek to
relate pecific discrepancies to specific gods and will weigh the sze of the deviation, the
importance of the asserted policies (both in generd and to the paticular jurisdiction), how
conggently the plan reflects those policies, and how well the jurisdiction could carry them out
without varying so much from perfect equality. Under this gpproach, courts have allowed only
minor deviations in congressonal plans. They have, for example approved plans with
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population deviations of 0.82 and 0.73 percent but invaidated one with a variation only dightly
higher: 0.94 per cent.2

The *“one person, one vote’ rule applies much less drictly to sate and local redigtricting plans.
In generd, totd population deviations of 10 percent or less between the larges and smallest
digricts do not require judtification. (This is not necessaxily true, if such discrepancies reflect
questionable ams, like maximizing partisan advantage.) Only when the deviation exceeds that
threshold mugt the jurisdiction judtify its plan, which it would jugtify in the same way it would
judtify a federa plan — by tying each discrepancy to a legitimate Sate policy. Although this
approach alows for greater deviations in gate and local plans, the courts gill worry over their
dze. Becausein an early case applying this gpproach the Supreme Court said that 16.4 percent
“may wdl agpproach tolerable limits” many lower courts have viewed this figure as a
presumptive upper-limit on how much population deviation a Sate or loca redigricting plan
may contain.

TheVoting Rights Act

Congress enacted the Voting Rights Act in 1965 primarily to protect the voting rights of racial
minorities and expanded it later to cover certain language minorities. Two sections are
primarily relevant to redidricting: section 2 and section 5. Section 2 gpplies to dl jurisdictions
inthecountry. It barsany electord practice or procedure thet “resultsin adenial or abridgement
of theright of any citizen ... to vote on account of race or color [or membership in alanguage
minority group].” Such denid occurswhen,

based on the totality of the circumstances, it is shown that the politica processes
leading up to nomination or eection . . . are not equally open to paticipation by
members of a[racial or language minority group] in that its members have less
opportunity than other members of the electorate to participate in the political
process and to eect representatives of their choice.

The datute dso provides that the extent to which members of a protected group have been
elected to office in the relevant jurisdiction is relevant, but thet there is no right to proportional
representation.

Applying the “totality of circumgtances’ test can be difficult and uncertain. But the Supreme
Court has provided some specific guidance for redigricting. In determining whether a plan
giving a particular minority group a voting mgority in a certain number of didricts aoridges
ther right to representation, a court is to ask four questions Firs, how many separate
geographicaly compact sngle-member didricts could be drawn in which the minority group
conditutes an effective voting mgjority? If the answer is no more than the plan dready
contains, then the redigricting itself is likely not responsible for any minority vote dilution. The

2 To calculate the percentage of total population deviations courts subtract the population of the smallest
district from that of the largest and divide that number by the population of theidea district. Thus, in a
plan of ten single-member districts covering a jurisdiction of 1,000 people where the largest district
contains 110 people and the smallest 85, the population deviation would be (110-85)/100, which equals
25 percent.
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minority’s geographical disperson would be responsible ingeaed. Second, isthe minority group
politicaly cohesve? If it is not, then the group has little potertia to dect its own
representatives and there is no Section 2 violation. Third, does the mgority vote sufficiently as
a bloc to endble it — in the absence of specia circumstances — usudly to defeat the minority’s
preferred candidate? |f the majority does not vote sufficiently together, thereis again no Section
2 violation because it is not the plan’'s paticular combination of magjority and minority
populations that is responsible for thwarting the minority vote. Findly, would the minority
recelve a least its roughly proportional share of seats under the challenged plan? If it would,
then Section 2 generdly is satisfied because it does not require more than proportional
representation.

Section 5 works very differently. For onething, it does not apply nationwide but only to certain
jurisdictions, which now include nine whole dates (Alabama, Alaska, Arizona, Georgia,
Louisiana, Mississippi, South Caroling Texas, and Virginia) and political subdivisionsin seven
others (Cdifornia, Florida, Michigan, New Hampshire, New Y ork, North Caroling, and South
Dakota). Section 5 requires any of these jurisdictions to obtain “pre-clearance’ before they can
implement aredigricting plan. A jurisdiction may meet this obligation in two ways. The most
common means of compliance with Section 5 isto submit a proposed redigtricting to the United
States Attorney Generd, who has sixty days to object and thereby block the redigtricting plan
from taking effect. Alternatively, a date or political subdivison may inditute a declaratory
judgment action in the United States Digrict Court for the Didrict of Columbia In either case,
the jurisdiction bears the burden of demondrating that the proposed redidricting does not have
the purpose, and will not have the effect, of denying or aaridging the right to vote of racid,
ethnic, and certain language minorities. Unlessrenewed, Section 5 will expirein 2007.

Unlike Section 2, which creates a cause of action to chdlenge exiging digricting plans as
discriminatory, Section 5's subgtantive gandard is comparative — a dandard of “non-
retrogression.”  In other words, Section 5 forbids only changesthat: (1) are intended to reduce
minority participation in the electord process or minority political power below that prevailing
under the exiging regime, or (2) have that effect. Under the non-retrogression principle, for
example, alegidative digricting plan will pass muster so long asiit provides for no less minority
representation than the exigting plan does. A plan that reduces minority representation will not.
In smple terms, any redidricting that improves or maintains protected minorities' exigting level
of representation should be gpproved pursuant to Section 5. How to measure the overdl leve
of representation, however, is somewhat unclear and jurisdictionsare given someflexibility.

Even as Sections 2 and 5 require a jurisdiction to take race into account when redigtricting, the
Supreme Court has held that the Equal Protection Clause limits how much a jurisdiction may
take it into account.  Although the Court has never developed clean sandards for condraining
“racial gerrymandering,” it haslargely adopted Justice O’ Connor’ s formulation:

[So long asthey do not subordinate traditiond digtricting criteriato the use of race
for its own sake or as a proxy [eg., as a proxy for party affiliation], States may
intentionally create mgjority-minority digtricts, and may otherwise take race into
condderation, without coming under drict scrutiny . . . . Only if traditional
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digricting criteria are neglected and that neglect is predominantly due to the
misuse of race[isthe didrict presumptively uncongitutional].

The interaction of this condraint and the Voting Rights Act is one of the most confusing and
hotly contested issuesin redidricting, perhgos in eection law generdly. It puts jurisdictionsin
a difficult bind and frustrates many minority groups seeking representation. A plan can be
invalidated either because it falls to take race sufficiently into account or because it takes race
too much into account.

Principle Promote Partisan Fairnessand Competitiveness
“Partisan fairness’ and “competitiveness’ are dmogt universaly lauded gods of redidricting.

But how to define, measure, operationalize, and interrelate these two concepts receives far too
little attention from reformers and academics dike.

Partisan fairness, the roughly symmetrica treatment of the two mgor politica parties, protects
the fundamental principle of mgority rule, asit ensures that the more popular of the two mgjor
political parties has a least an even chance of garnering amgjority of legidative seets. Severdly
biased partisan garrymanders gand democracy on its head by turning popular minorities into
governing majorities.

Competitiveness, or responsveness (as politicd scientigs often refer to it), protects the
fundamental principle of democratic accountability, as it ensures that shifts in popular opinion
will be reflected in shifts in legidative membership. If all didricts are gerrymandered to be
lopsided and noncompetitive, political power shifts from the votersto the mapmekers. And if
the voters can never “throw the bums out,” eventudly their legislatures may befilled with them.

“Partisan fairness’ is just the flip Sde of “partisan bias”  Intuitively, the key feature of a fair,
unbiased redidricting plan is thet the political party whose candidates attract the most popular
votes should generdly be rewarded with the mog seats in the legislature. More broadly, a fair
plan treats the two mgor parties symmetrically. If the parties have equa support in the
electorate, they should win aroughly equal number of seatsinthe legislature. Thus a50% vote
share should trandate into a roughly 50% seat share. If either party succeeds in dtracting
support from more than half the electorate, it should be rewarded with more than half the seats—
and neither party should profit more from such success than would the other party, if the tables
were turned. For example, if the Democrats would be rewarded with 60% of the seets for
winning 55% of the popular vote, then an unbiased plan should likewise give Republicans 60%
of the seatsiif their candidateswin 55% of the vote. That is partisan fairness, in anutshell.

Political scientids have developed various ways of measuring a redigricting plan’s
responsveness— or, put differently, away of summarizing the overall level of compdtitiveness
in the plan's didricts. As the plan’s respongveness to shifts in voting behavior increases, the
electord sysem begins to resemble a winner-take-al sysem, roughly &kin to a-large (rather
than didricted) elections With extremely high responsveness and low bias, a bare 51%
majority of votes will be magnified into a 100% supermagjority of seats. A guberngorid
election is a good example of awinner-take-adl eection: The party whose candidate gets 51%
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of the vote wins “dl” of the governorship. There is nothing proportional about that outcome;
but at least the popular maority is rewarded. Andogoudy, if a politically competitive Sate is
divided into 10 didricts, each of which is a perfect microcosm of the Sate as awhole, then a
dight shift in the datewide electorate, from narrowly favoring one political party to narrowly
favoring the other, will result in dl 10 seats “flipping” from the former party to the latter.
Again, that isnot a all proportional; but it is majoritarian.

One key point here is often overlooked: In a single-member didricting sysem, where each
digrict elects one and only one member to the legidative body (so the total number of didricts
is identicd to the size of the body), redigricting plans thet are both fair and responsive do not
guarantee, and in mogt circumstances will not generate, proportiona representation.  For
example, under an unbiased redidricting plan, it would not be unusud to see the following
pattern: If either party atracts 51% of the vote, it would be expected to win roughly 52% of the
sedts, a party with 55% of the vote would expect roughly 60% of the sedts, and a party with
60% of the vote would expect roughly 70% of the seats. So long as these expectations are the
same for each party, the redigricting plan that generates them is unbiased. Thus, capping
patisan biasisafar cry from demanding proportiona representation.

One advantage of a sngle-member didricting sysem over a proportiona-representation system
is that — absent gerrymandering — it tends to generate relatively high levels of responsiveness.
In a didricted sysem, a paty that increases its popularity in the eectorate should be well
rewarded with additiona segts in the legislature. But as has become clear in recent eections —
especially the lagt two rounds of U.S. House dections — gerrymandering can stymie this
desrable feature and cregte an extraordinarily sclerotic, unresponsive sysem.  Unfortunatdly,
that iswhere we find oursalvestoday, not only in Congress but dso in mog date legidatures.

Less widely recognized is that the combination of better computers and political databases,
more predictable voting patterns, and continued judicial insouciance has rendered partisan
gerrymandering much more effective than it was 20 or 30 years ago. The confluence of high
levels of partisan bias with low levels of responsveness presents a unique danger to our
democracy. Partisan bias makes the legislature unrepresentative of the people, and the scarcity
of competitive seets drains any potential for fixing that imbalance through the norma eectoral
process To see why, firg imagine a nationwide congressond plan with low responsiveness
and low bias. For example, assume the nation has 200 solidly Republican digricts and 200
solidly Democratic didricts. Although voters in 400 of the 435 didricts might be deprived a
meaningful choice in the general elections partisan control of the House of Representatives
would ill be determined by voters (albeit in only 35 of the 435 didricts) — not by mapmeakers.
Conversdly, if aplan had a high degree of both responsveness and bias — say, with 150 solidly
Republican digricts, only 100 solidly Democratic digricts, and 185 truly competitive ones—the
deck would be sacked againgt the Democrats, but they Hill potentially could take control of the
House by running strong campaigns and winning at least 118 of the 185 competitive didricts.
But in a sygem with high bias and low responsiveness, one paty can develop wha is
effectively a“lock” onthe legidature. |magine aplan with 220 solidly Republican digtricts, 170
solidly Democratic didricts, and only 45 truly competitive digricts. Even if Democrats ran the
table in the competitive didtricts, capturing al 45 and taking a solid majority of the nationwide
vote in the process, they would remain the minority party in the House with only 215 sedts.
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Under that scenario, control of the House would be determined by the mapmeakers, not the
voters—afundamenta affront to our democratic sysem of governmert.

While it is important to understand the linkages between partisan fairness and competitiveness,
it isaso important to recognize akey difference From a public-policy pergpective, thereis no
legitimate argument favoring partisan bias in didricting. The ided amount of partisan bias is
zero. But there is plenty of room for disagreement about the ideal level of responsiveness, or
the ided number of competitive didricts, as we can see from two hypotheticals. The
hypothetical discussed above — where the levd of responsveness is very high because every
digrict in ahighly competitive Sate is a perfect microcosm of that sate and thusis itsdlf highly
competitive — runs the risk of transforming a very dight partisan edge in the electorate into a
one-party sweep of every didrict. That could leave apolitical party supported by nearly half the
date's voters with absolutely no representatives, which may unfairly gifle minority voices
And a the congressiond level, the repeated occurrence of such upheavas would place the gate
a atremendous disadvantage, asits delegation would accumulate no seniority in the House

At the other end of the spectrum, if one party or the other is likely to win a least 60% of the
vote in every digrict, only an unprecedented political tidal wave would put any of the seats in
play. Such a plan would lack responsiveness and undermine democratic accountability.
Empiricdly, it ssems that the U.S. House of Representatives and most date legislatures today
are closer to this latter hypothetical than to the former one; recent digtricted eections have been
digurbingly uncompetitive. But we should not assume that the best antidote would be literdly
to maximize competitiveness. Put differently, it may not be a bad thing that some didtricts are
ovewhemingly Republican and conservative and tha other didricts are overwhelmingly
Democratic and liberd, 0 long asasgnificant number of didricts are “in the middle” and truly
up for grabsin competitive generd eections

Fortunately, the fird gep toward a least modestly increasing competitiveness — reducing the
number of lopsidedly noncompetitive didricts — is dso the first gep toward reducing severe
patisan bias Tha is because the lynchpin to a successful partisan gerrymander is to over-
concentrate, or “pack,” the other paty's voters into the fewest possble didricts and thus
effectively wagte votes that otherwise might have had a meaningful impact in neighboring
digricts If oneparty controls dl thetruly lopsided districts, the other party’ s supporterswill be
much more efficiently digtributed across didricts  Tha asymmetric digribution of Democrats
and Republicans across didricts isthe essence of apartisan garrymander.

The problem, however, is that diminating “packed” didricts is not dways possible without
severe cods to other redidricting principles (such as compactness or respect for county or
municipa lines), severe cogsto minority voting strength, or both. Tha is because partisan bias
sometimes flows not from the intentiond manipulation of didrict lines but rather from
resdential paterns where one paty’s voters are much more geographically concentrated than
the other’s. The enormous concentration of Democratic votersin New York City is a perfect
example of this phenomenon.

This “naturd” form of partisan packing raises a least two difficult legd questions Firg, if a
date wishes to minimize partisan bias, should its redigtricting rules require affirmetive atempts
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to counteract this “natural” packing? If o, how much, if a dl, should efforts to promote
partisan fairness and competitiveness trump other redidricting principles such as compactness
or repect for municipal or county lines? Second, if the concentrations of one party’ svotersare
(as in New York and many other large American cities) heavily populated by African
Americansand/or Latinos isit possible to “unpack” these partisan srongholds without diluting
minority voting strength and perhaps violating the Voting Rights Act? Or, conversdly, will the
unpacking of these heavily minority urban digricts actudly enhance minority citizens' political
power and thus fully comport with the ams of the Voting Rights Act?

Findly, even if consensus can be reached about the proper levels of competitiveness and the
acceptable tradeoffs thet can be made to reduce partisan bias, a whole hog of practical and
technical issues must be resolved. How should we measure the partisanship of any given
digrict? Should partisan regidration maiter (in those stateswhere votersregister by party)? Or
should redigtricters focus indead on actual voting patterns from recent elections? What contests
should be considered, and how many years back should redidricters go when andyzing election
returns? Should incumbency be “factored out” of dection returns to better reflect underlying
patisanship? And when projecting future outcomes, should incumbency be “factored in”?
How should the “pairing” of two or more incumbents in the same new didrict be trested?
Should redigricters take affirmative seps to ensure that the burdens of being “paired” will not
fal entirely on the incumbents from one political paty? Mos of these questions have become
gandard fare in Voting Rights Act litigation, but with surprisingly little consensus on how best
to answer them. Without answersto these questions, however, any atempt to operationalize the
relatively abgract principles of “partisan fairness’ and “competitiveness’ may fail.

Principle Regpect Existing Palitical Subdivisonsand Communitiesof Interes

This principle requires redidricting plans to pay some respect to political boundaries and
communities that exist independently of the plan itsdlf. Thus, a plan drawing Sate legidative
digricts would have to keep one eye on city and county boundaries and try not to solit up
concentrations of certain culturd and socioeconomic groups. Like many of the other
redidricting principles, this one plays both a condructive and preventiverole, but in each caseit
isonly partialy successful.

On the condructive Side, the principle servesthree different values. Firg, it seeksto ensure that
various political and social communities have some representation in the legidature. By
avoiding splitting communities as much as possible, redigricters increase the chances that
representatives find themsaves respongve to a more unified set of interests. A representative
whose didrict fdls dl within a city, for example, is likely to find hersdf more consgently
taking an urban pogtion on iswes, to the extent such a postion exigs than would a
representative whaose digtrict encompasses both urban and rurd areas. On the other hand, this
principle sometimes can deny a city or community the advantages that flow from having
representatives on both sides of the asle in the legislature. This principle can, moreover, affect
the character of the legidature in an important way. It increases to some degree the likelihood
that the legidlature will consst of representatives who will gand for aparticular set of interests,
rather than of representatives each of whom represents a compromise among different interests
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a thedidrict level. This change promotes the representation of diverse views in the legislature,
but may make compromise there more difficult.

Second, this principle may in some circumstances promote more informed discusson of
politica candidates To the extent legidative didricts correspond to other political and socia
boundaries, they may make it easer for votersto engage the candidates and issues I everyone
in acity falls in the same congressond didrict, for example, everyone will be interesed in the
same contest and will discussthe same candidates, and local media coveragewill likely be more
focused. In the case of communities of interest, political discusson may be especially keen
since many of these communities rest on vibrant social networks

Third, this principle helps facilitate an important festure of some states political process: loca
legidation. Where needs vary greetly from locdlity to locality, having representatives closaly
identified with particular political subdivisions may increase the reponsveness of gate politics
to loca needs. Especidly in those sates that grant political subdivisons relatively little power
and autonomy, many local needs must be addressed at the date level. Town and city councils
amply lack the power to manage them. A county that needs Sate gpprova for a particular
bond, tax, or land-use policy, for example, might more easlly find a legidator to champion its
interegtsif it is not split among severd legidative didricts.

This principle also plays an important prevertive role. Even if it falled to promote any of the
three above interests it would confinetheredidricters freedomto gerrymander. To theextent a
redigricting body must pursue one goal, it will be more difficult for it to pursue others like
patisan advantage. Theonly question is how much moredifficult it will be. Doesthis principle
make gerrymandering only a little or much more difficult? Like some other traditiona
redigricting principles, this one condrains gerrymandering but not as much as many people
believe and hope. Fird, given the demanding “one person, one vote’ rule, cutting across the
boundaries of politica subdivisions and communities of intereg is inevitable to some degree
and those in control of redidricting can exercise their discretion to favor one political party or
the other. Different ways of cutting across political and community lines are likely to have
different political impacts. A redidricting body, for example, might have to choose between
glitting a largely Democratic city or Republican county. The effects would be quite different
and would depend, in part, upon the political complexion of the other areas each area is
combined with.

Second, given that the many gods of redidricting often conflict, compromise among them is
often necessary. This leaves much discretion to those who redidrict. If they are S0 inclined,
they may be able to jugtify in the name of “compromise” splitting political subdivisons and
communities of interest in ways that advantage one party or the other.

Third, this principle itsef sometimes inevitably entalls partisan advantage. Consgder a 70
percent Democratic county, haf the population of which lives in a single nearly 100 percent
Democratic city. If the county is entitled to ten digricts, respecting the city boundaries means
that dl five of the city didricts will go Democratic by very large margins, while dl five
uburban didricts might go Republican by much dimmer margins. Ironicdly, this is exactly
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what a Republican gerrymander would seek to do: to pack the Democrats into as few didricts
aspossible in order to waste much of the Democratic vote.

Respecting communities of interest can work similarly. To the extent that Some communities
vote disproportionately for one party, respecting them by packing ther voters into fewer
digricts may dampen the prospects of the party they support and lessen the community’ soveral
influence in the legidature. A community may, for example, prefer to have its members split
over two didricts rather than concentrated in a single one if that means twice as many
representativeswill respond to its interests. This debate, in fact, hasled to much recent litigation
under the Voting Rights Act.

Prectical issues further lessen this principle' s congraining force. To implement the principle,
one must decide awhole hogt of questions, the answers to which may favor a paticular party.
Isit, for example, better to split one county three ways and preserve two courties intact or
indead to split two courties two ways and leave one intact? Should respect for political
subdivisons and communities of interex be measured from the subdivisons and
communities pergoective or from the perspective of the didrict? Tha is, should we care more
about how often political subdivisions and communities are split or about how often didricts
are solit across political subdivisions and communities? Furthermore, should al political
subdivisions matter equally and how much should we care about different communities of
interest? Showing greet respect to dl of them would make redigricting practicdly impossible.
Should we respect rurd communities as much as ethnic ones? Should dl ethnic and racial
communities count the same? If not, how much more should we count some than others?

Perhapsthe hardest and most important question isthe most basic. The courts have never redly
defined the concept of “community of interes.” It could encompass not only racial, ethnic,
religious, socid, economic, and various culturd groups but, especially on the locd level,
groups like university communities and retirement areas. How far should the notion extend
before it becomes unhdpful? Should different kinds of communities count only for certain
kinds of plans — eg., should we respect a universty community in drawing city council, but
not date legidative digtricts?

Because we can operationdize this principle in many different ways and because it is difficult to
make dl these choices in advance of redigricting, this principle will necessarily leave some
room for partisan politicsto play. This possibility does not mean, of course, thet this principle
makes gerrymandering worse, but judt that it fallsto condrain gerrymandering as much as many
people hope and that this principle can sometimes sysematically advantage one party over
another. TheVoting Rights Act may aso conflict with this principle in some cases.

Principle Encour age Geogr aphical Compactnessand Respect for Natural Geogr aphical
Featuresand Barriers

Like the preceding principle, this principle serves both condructive and preventive
purposes. On the one hand, it can further several important representationad gods. In earlier
times when travel was hard, compactness and, cortiguity generdly made it easier for candidates
to meet and engage their condituents and to represent them once in office. Campaigning and
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keeping in touch once elected were much easer the less one had to trave within a didrict.
Similarly, when most media were locdly based and persond communication was largely by
word of mouth, which required face-to-face interaction, compactnesswould have made it easier
for voters to inform themselves of both candidates and issues and to vigoroudy discuss them.
In addition, Snce communities of interest were often geographically based and often followed
natural geographical features— think of low-country plantation culture versus mountain culture
in colonial Virginia and South Carolinaor of farming versus mining cultures in eerly Colorado
— respecting compactness and naturd geographical festures could further, indirectly, the
interests more directly promoted by Principle 4.

Today these judtifications carry somewhat lessweight. Modern ease of travel allows candidates
both to campaign over much wider areas and across natural barriers without greet difficulty and
to more easly keep in touch with their congtituents once elected. And since modern media
operaes on a broader geographical scae, voters obtain more of therr information from non-
locd sources. A voter trying to decide which congressond candidate to vote for may, for
example, consult a blog written by someone in a different sate and hosted on a server located
across the nation.  The modern economy and trangportation, moreover, have greetly increasd
citizen mobility, thereby lessening the tie of communities of interes to particular geographica
aeas Today ariver may more likely be seen as red edtate perk than as an obgtacle to
trangportation or communication and the people on one bank may have more in common with
those on the other than either group has with people further inland.

Even if compactness and respect for natural geographical features promote these particular
goals less effectively than before, they gill do so to some degree and they dso serve an
important preventive function. They condrain those who redigrict from pursuing less
legitimate objectives, like partisan advantage. Mog academics and political commentators,
however, believe their condraining effect is somewhat overdated. Although these concerns
may foreclose the most egregious gerrymanders, they leave much room for partisan politics to
operde. This is epecidly true when they can be traded off opportunigically againg other
traditiond redigtricting principles and when redidricters have reliable information down to the
precinct level, asthey typically now do, about how people vote.

Compactness, moreover, is not redly apolitically neutra criterion. All other things being equal,
it advantages intereds that are more widely and evenly dispersed over the whole geographic
jurisdiction. Geogrgphicaly concentrated interests will tend to find themselves packed into a
few individual didricts Congder the example of two political parties who have roughly the
same number of supporters in a jurisdiction with ten didricts. If 70 percent of one paty’'s
members live in a single, dense geographic enclave with the rest evenly dispersed over the
remaining territory while the other party is more evenly dispersed across the jurisdiction as a
whole, the other party will usudly win more digtrictsif they are reasonably compact. That isso
because the firg paty’'s members would be disproportionately packed into fewer didricts.
Many bdlieve, that for this reason, compactness can harm political parties whose supporters
reside disproportionately in cities.

Compactness and respecting natural geographical features dso raise many thorny practical
issues. People have proposed many different forma measures of geographical compactness.
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Which one should be used? Although nearly everyone agreesthat acircle is perfectly compact,
one cannot create a plan of only circular, Sngle-member didricts. But once one moves away
from circular didricts, agreement as to what counts as compact ends.  Should one care more
about how broad adidtrict is compared to its height, about how many tentacles it has, about how
far those tentacles extend away fromiit, or about how much they curve around once they extend
out? Should one worry about how often a sraight line drawn from one arbitrary point in the
digrict to another would crossoutside it? Should the aesthetic ungainliness of adidrict metter if
nearly dl the populaion actudly lives in a single relaively compact core within it? To
understand these issues visudly, consider how relatively compact the following didrictsare:

v = Q

To make things even harder, then consder whether that judgment is justified without actudly
knowing where people live within those didricts. 1f 90 percent of the populations were evenly
dispersad in the shaded areas of each didrict below, would your ingincts change?

— & (= @

Compactness, moreover, is usualy thought of narrowly as only geometric compactness — that
is, how nice the digtrict looks on a map. Should geometric compactness represent the only
vidble form? What if a didrict lacks geometric compactness but is “functionaly” compact —
thet is, despite its visuad ungainlinessit ties together people of similar interests? Should such a
form of compactness count? 1f so, how should we measure it?

Similar practica questions arise with respect to natural geographical features. Should dl rivers
be equaly respected? Should a broad river matter as much as atall mountain? As much asa
svamp? Should natural barriers matter if many highways cross them, if people on ether Sde
of them look the same, or if media markets disregard them?

Since these quegtions all have many possble answvers, compactness and respecting natural
features will leave much room for other concerns, including politics, to play out. At worg,
these two criteria can be manipulated to justify results reflecting less principled ams and in
some cases they can conflict with the Voting Rights Act. 1t may sometimes, for example, only
be possible to condruct a plan satisfying the Voting Rights Act if one gretches the notion of
compactness somewha. None of thisisto say, of course, tha this principle should play only a
small role — or no role — in redidricting but rather to caution that geography may metter less
now than it usad to and that it can sometimes be used opportunigticaly to legitimate what its
proponents fear: partisan gerrymandering.
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Principle Excludelncumbent or Candidate Resdency [dropped by the conference]

At firg glance, this principle seems relatively uncontroversal. Taking into account where
incumbents and likely candidates live allows the redigtricting body to play favorites among both
candidates and paties. The redidricters could, for example, carve away an incumbent’s
resdence from the core of her exiging didrict and place her in a less hogpitable one, thereby
lessening her chances of redection. Similarly, if one party controls the redigtricting process, it
can redraw didtrict lines so that powerful incumbents of the other party have to run againg each
other while its own incumbents face less well-known chalengers. This drategy both
advantages the controlling party’s own established candidates and diminishes the number of
senior representativeson the other side.

Should those who redigrict remain neutral among individua candidates? In particular, should
they not avoid deliberately giving additiond dectoral advantage to incumbents, who often
dready enjoy advantages in name recognition, fundraising, subsidized communications to
condtituents, and ability to draw mediacoverage? Likewise, should not the redidricting process
reman neutral as among political parties? If not, partisan fairness, eectord competition, and
political responsvenessall auffer. Closer andysis reveds, however, that this principle, just like
severa of the others, is somewhat more complicated and may involve policy tradeoffs. Thisis
not to say that it should not guide redigricting, just thet its place in the process needsto be well
understood.

Some believe that taking incumbency into account can promote legitimete political values For
one thing, in a sysem where seniority rules the legislaure, a jurisdiction may wart to protect
incumbents in order to increase the collective power of its representativesin a larger assembly.
Thus, a date eager for more money for highway condruction, mass trangt, or agricultura
subsdies might rationally want to send adate of reaively senior membersto the U.S. House of
Representatives.  In that way it could increase ther power relative to other dates
representatives on the rdlevant committees The same holds true for policies other than
gopropriationsthat may affect the dat€ sinteredts.

Seniority, however, is azero-sum game—that is, onerepresentative’ s seniority aways comes at
the expense of anothe’s. Promoting seniority, thus, only makes sense when the jurisdiction
performing the redigricting is redrawing didricts for a body in which it competes againg other
jurigdictions  Enhancing the seniority of its congressond delegation, for example, may
increase one stae's influence and power in the House of Representatives. But enhancing the
seniority of some membersof itsown gate legidature would befruitless. Their added seniority
would come a the expense of others in the same body, who aso represent people who live
within the gate. In this Stuation, the gate would simply be playing favorites among its own,
not increasing its power and influence in a body where it competes with other dates Whether
one believes that promoting incumbency for this reason is legitimate or not, the rationde
goplies a mogt to congressond races

In addition, protecting incumbents can increase the leve of know-how in representative bodies.
In aterm-limited body, for example, some might warnt to respect incumbency a leadt alittle in
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order to increase experience within the representative body. Not only would such experience
help the body function better but it would aso empower it relative to other branches of
government and to outsde interests. Rapid turnover in a term-limited legislature, some fed,
weekens the body of government closest to the people, leads to a more powerful executive and
perhgps judiciary, and places representatives more a the mercy of lobbyists and powerful
private interests. This justification is obvioudy controversial. To some, it smacks of incumbent
slf-interest and many believe that the votersin individua races, not those who redidrict, should
decide how much, if a al, to weigh this particular factor.

One concern in ignoring where incumbents and other candidetes live is that it might not be
possible. Under some circumgtances, the Voting Rights Act might require redidrictersto take
into account where particular incumbents live. And, even if it does not, those who redidrict
may dready know or can eadly find out where candidates, especially incumbents live
Officially denying them knowledge which they can easily obtain on their own may only serve
to empower those within the process who are willing to cheat. Thus, this “principle’ may
sometimes unfortunately serve asan invitation to corruption.

One might dso criticize this principle in quite a different way — for not going far enough.
Incumbents care even more about where their supporters live than where they themsalves do.
An incumbent pitted againg another can always move to another didrict, especidly if she has
some name-recognition and support there.  An incumbent whose supporters are broken up
among other didricts however, has nowhere to go. For this reason, one might consider
expanding the principle to exclude consideration not only of the resdence of incumbents and of
other candidates, but dso of where their support lies. Of course, such an expanded principle,
just like the more narrow one, would sometimes have to bend to the requirements of the VVoting
Rights Act.

Principle Recognizethe Limited Precison and Trangtory Natur e of Decennial Census Data to
Justify Appropriate Flexibility on Population Variance [dropped by the conference]

Redidgricting depends upon numbers and census taking is necessarily an inexact project. Every
ten years the federal government mounts an increasingly thorough effort to count the American
population and every ten years it misses the mark. Some people never get their forms; others
get them but never return them; others get them, return them, but fill them out incorrectly; and
the government’s follow-up never catches up with some of these people or introduces
inaccuracies of its own. tll, other people recaeive duplicate forms and fill out both. The
Census Bureau now estimates that the 2000 census over-counted nationwide by 0.48 percernt.
That overdl figure may seem low but it conditutes roughly 1,350,825 people. More
importantly, it masks some very large differences among social subgroups. The estimated
undercount of African-Americans males aged 30-49 was 8.29 percent; of dl African-American
males, 4.19 percent; of Asan and Pacific Idanders, 2.12 percent; and of non-homeowners, 1.14
percent. On the other hand, the estimated overcount of women aged 50 and above was 2.53
percent; of adolescents aged 10-17, 1.32 percent; of non-Higpanic whites, 1.13 percent; and of
homeowners, 1.25 percent.

Time only compounds these initial inaccuracies. The census is supposed to enumerate the
population as of April 1% of each year ending with a zero. The Census Bureau, however, does
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not publish even its earliest figures until the end of that year. By the time a redidricting body
can get serioudy down to work, the figures are dready nearly a year out-of-date. 1n that time,
some people have died, some people have been born, some people have moved out, and others
have moved in— all at different rates across different geographic areas  In other words, the day
it is published the census is not only “off” but is differentidly “off” in different places and for
different demographic groups

Given the census' s unavoidable imprecision, many have suggested thet the “one person, one
vote’ rule should be flexible in application. So-called de minimis population deviations they
believe, should not cause conditutional problems. After dl, why should the Conditution
require more precision than the census itself can give, especially if ajurisdiction could perhaps
use the added flexibility to boog the representation of those groups that the census itself
disproportionately overlooks? In particular, why should the Congdtitution require more exact
equality than the estimated imprecision of the census? To many, requiring more exact equaity
than that appears arbitrary.

The Supreme Court has heard versions of this argument several times and each time has firmly
rgected it, mog recently in 1983. In that case, New Jersey argued thet the “one person, one
vote’ rule should overlook de minimis deviations from equality. Relying on the “inevitable
datigticad imprecison of the census” New Jarsey argued that “[w]here, as here, the deviation
from the ided didrict Sze is less than the known imprecision of the census figures, that
vaiation isthe functiond equivalent of zero.” Inresponse, the Supreme Court characterized the
paticular de minimis line New Jersey proposed as one giving only “the illusion of rationdity
and predictability.” The Court found two problems with the approach:

First, [New Jersey] concentrate]g on the extent to which the census sysemeatically
undercounts actua population —a figure which is not known precisely and which,
even if it were known, would not be relevant to this case. Second, the mere
exigence of gatigtical imprecision does not make small deviations among didricts
the functiond equivaent of equdity.

The census's generd imprecision, the Court found, was irrelevant because little was known
about its didribution. If the undercount, which it reflected, were evenly digributed across
digricts, it would make no difference to population deviations among didricts. As the Court
explained it,

The undercount in the census affects the accuracy of the deviations between
digricts only to the extent that the undercount varies from digrict to digtrict. For a
one-percent undercount to explain a one-percent deviation between the census
populations of two didricts, the undercount in the smaller digrict would haveto be
gpproximeately three times as large asthe undercount in the larger didrict.

In other words, for the imprecision to explain awvay a particular de minimis inequality between
two digricts, certain unlikely assumptionswould haveto betrue.
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The Supreme Court rejected deviations within the range of the estimated undercount as the
“functional equivalent of equality” for a different reason. It admitted the imprecision, but then
firmly rejected its claimed significance:

The census may sydematically undercount population, and the rate of
undercounting may vary from placeto place. Those facts, however, do not render
meaningless the differences in population between congressiona didricts, as
determined by uncorrected census counts. To the contrary, the census data provide
the only reliable — abeit less than perfect — indication of the didricts “red”
relative population levels. Evenif one cannot say with certainty that one digtrict is
larger than another merely becauise it has a higher census count, one can say with
catainty that the didrict with alarger census count ismore likely to be larger than
the other didrict than it isto besmaller or the same size. That certainty is sufficient
for decision-making. Furthermore, because the census count represents the “best
population data available” it is the only bass for good-faith atempts to achieve
population equality. Attempts to explain population deviations on the bedis of
flawsin census data must be supported with a precision not achieved here.

The Court has offered two other arguments why it should not accept de minimis population
vaiances. Firg, if tha were the gandard, redidricters would grive to achieve it rather than
more exact equality. To some, of course, that would not be a bad idea because it would give
redigricters more flexibility to consder other worthy redidtricting gods. Second, whatever de
minimis level the Court acoepted would be arbitrary. 1f 0.7 percent were acceptable, why not
0.8 percent? Why not 1.0 or 1.2 percent? There would be no non-arbitrary place to draw the
line. While this is true, Some have asked why exact equality based on admittedly imprecise
census numbers is not just as arbitrary. 1n the end, the Court acknowledged the argument and
fell back upon somewhat vague congtitutiond “aspirations’:

Any gandard, including absolute equality, involves a catan atificiaity. As
gopellants point out, even the census data are not perfect, and the wel-known
reslessness of the American people means that population counts for particular
localities are outdated long before they are completed. Y et problems with the data
a hand apply equdly to any population-based gandard we could choose. As
between two standards — equdlity or something lessthan equality —only the former
reflectsthe aspirations of [the Condtitution).

Whatever one thinks of the Court’ s rgjection of flexibility here — and many have criticized it — it
redly only mattersin congressond redidricting. In date legidative and local redigricting, the
Supreme Court has dready relaxed application of the “one person, one vote’ rule so thet tota
deviations of 10 percent or less are presumptively legitimate and usudly require no justification
(seePrinciple 1). So long as those redidricting state and local bodies say within this tolerance,
they have great freedom to be flexible and to promote legitimate redidricting objectives other
than equaity of population. Only when they draw lines for congressona didricts will
redigricters be severdly pinched by the “one person, one vote’ rule.
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ADDITIONAL VIEWS

The League of Women Voters is pleased to endorse the principles described in this report as
techniques for implementing the three key gods for redigtricting reform set out by the League:
“one person, one vote,” effective representation of minority citizens, and opposition to partisan
gearrymandering. Though not the exclusve meansfor reform, the principles chart aroadmep for
achieving red reform, and, as the report recognizes, they will need further enhancement or
refinement in the dates

Protection of minority voting rights is enunciated in the principles as support for Voting Rights
Act requirements. Beyond recognition of current federd requirements, the League support for
minority rights extends to full political participation, effective representation and the
opportunity to elect candidates of choice. Similarly, we support “one person, one vote’ not just
asalegd reguirement but dso asabasic democratic vaue.

Assigning redidricting to an independent commission can be an important procedura reform.
However, it isthe final result thet is important, not just the process, and in many dates citizens
will need to work through legislative or other processesto achieve good redigricting plans. The
selection of independent commissions must ensure that they are insulated, but not divorced,
from the political process. Theam isto prevent partisan gerrymandering, not to creste another
unresponsive or unrepresentative process.

Promoting competitivenessis also an important reform, which in these principles is paired with
fairness. This captures an essantial tensgon. We seek didricts that are responsive to voters, but
not so ungable that effective representation is made difficult. Defining competitiveness will be
important in each date, and should not come at the expense of “one person, one vote’ or
effective representation of minority citizens. Finally, geographical dandards are dready largely
encompased by other gandards in the principles.



WHAT’SNEXT?

The success of the June 16-17 conference in reaching agreement around principles for
redigricting reform laid the foundation for an effort to implement those principles around the
country.

That isthe necessary and urgent next ep. Necessary, because as cumbersome asit may be,
we believe a date-by-state gpproach is the best course politically and congtitutionaly.
Urgent, because changing something as fundamental to our palitics and as threatening to
veded interests will take time, and it is vita to have reform in place around the country
before the next redidricting cycle arrivesin just five years

Legidation has been introduced in the U. S. House of Representatives (H.R. 2642 by Rep.
John Tanner, D-TN) designed to make redigricting Sandards and procedures uniform across
the country, adso relying on independent commissions to do the job. This proposd is a
welcome addition to the redigricting reform effort, and we hope it will call atention to the
need to enact reforms.

During the past year, we have seen redigtricting reform measures soring up in severd dates.
We hope to build on those efforts by encouraging reform minded groups and individuas to
follow suit in other gates Thiswill take significant work at the grassroots level. In order to
develop a plan for state implementation, we expect to convene a second conference early in
2006. This timing will permit us to learn from the experience gained as a result of
redigricting measuresthat are on gate balots in November 2005.

In addition to those involved in such 2005 ballot measures, attendance at the next conference
would include representatives from nationd and date-level organizationsthat are interested
in enacting reforms in a salection of sates consstent with our agreed-upon principles. We
would focus on perhgps a dozen gates where the progpects are best for adopting reforms
before the next redigricting cycle in 2011-2012.

The goa of the conference will be to examine Srategies and identify tactics likely to
persuade these gates to enact reform — using gpproaches ranging from traditiond legidation
to congtitutional measuresreferred by the legidature, to initiative and referendum, depending
onthe gate spolitica dructure. Therearelikely to be other factorsthat bear on the choice of
dates, as well. These might include: the views of the governor; any recent history of related
electord reforms; the strength of reform organizations in the sate and the breadth of their
codltions; the availability of local funding; the postions taken by the media in the affected
dates, and the effect of term limitsin Satesthat have them.

The product of the conference should be a preliminary plan for redidricting reform in
selected gates covering the 2006-2010 timeframe.  The plan would provide the framework
for more detailed Sate plans and for anationd codlition that should establish a unified voice
and a nationd profile and presence for the effort. The plan would presumably become the
basisfor raising the resourcesto move forward both in the satesand at the nationd level.
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