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No Child Left Behind
The Dangers of Centralized Education Policy
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Executive Summary

The No Child Left Behind Act (NCLB), which
the Bush administration claims as its proudest
achievement in domestic policy, directly contra-
dicts the principles of an “ownership society,”
which the administration is promoting in areas
such as Social Security reform. The administra-
tion recognizes that the educational policies of
the last four decades, a period of almost uninter-
rupted centralization, have failed, but its remedy
is yet more centralization.

The NCLB statute is a reform strategy at war
with itself. It virtually guarantees massive evasion
of its own intent, ordering state education agen-
cies to do things that they mostly don’t want to
do. Washington will be forced either to allow the
states great leeway in how they implement NCLB
or to make NCLB more detailed, prescriptive, and
top-heavy. If Washington chooses the former, the
statute might as well not exist; if the latter, federal
policymakers will increasingly resemble Soviet
central planners trying to improve economic per-
formance by micromanaging decisions from
Moscow. NCLB may end up giving us the worst
possible scenario: unconstitutional consolidation
of power in Washington over the schools, with

that power being used to promote mediocrity
rather than excellence.

It is too early to know for certain which sce-
nario will prevail, but it is already clear that state
and local education officials are skillfully protect-
ing their interests in ways that undermine the
intent of NCLB. Especially telling has been their
widespread dishonest reporting in at least four
areas: graduation rates, school violence, qualified
teachers, and proficiency tests. As it becomes
increasingly clear that the states can satisfy the
requirements of NCLB by lowering their stan-
dards, there will likely be a “race to the bottom.”

Instead of using centralized decrees to turn
mediocre institutions into excellent ones, as they
have been trying but failing to do for the last sev-
eral decades, the state and federal governments
should be empowering individual families to
“vote with their feet” by transferring to the
schools of their own choice.

The key locus for such revolutionary reforms is
the states. The best contribution the national gov-
ernment can make to educational improvement is
to avoid educational policymaking and allow

states to experiment with school choice programs.

Lawrence A. Uzzell is an independent researcher and former staff member of the U.S. Department of Education

and the U.S. House and Senate committees on education.
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the Bush
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has made a key
exception to its
“ownership
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in the area of
social policy that
by its very nature
is least susceptible
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Introduction

In domestic policy, the No Child Left
Behind (NCLB) education act is the Bush
administration’s top claim to visionary leader-
ship. The president and his aides have com-
pared NCLB to landmark programs such as the
Social Security Act or the Homestead Act. In his
acceptance speech at the 2004 Republican con-
vention, President Bush stated that NCLB is
“the most important federal education reform
in history.”! Both during and since the 2004
election campaign, President Bush’s speeches
have depicted the 2002 act as an unqualified
success; even before his second inauguration,
the president proposed to extend its provisions
from elementary schools to high schools.

Especially striking is the boast that Bush
has increased federal spending on education
faster than any president since Lyndon
Johnson.* That is a reversal as profound as the
Clinton administration’s embrace of sweeping
welfare reform in 1996; in both cases the party
in power accepted ideas long associated with
its opponents. The Republican reversal is the
more stunning of the two because most mem-
bers of the president’s party on Capitol Hill
changed course with him. During the Repub-
lican Party’s rise to majority status from the
1960s to the 1990s, by contrast, it usually
opposed centralized federal programs in edu-
cation as in other areas of governance. As
recently as 1996, the party’s platform pledged
to abolish the U.S. Department of Education.”

What ultimately matters is NCLB’s success
notas a one-shot campaign tactic butas a long-
term strategy for bringing genuine reform to
the country’s dysfunctional public schools.
With party loyalty keeping most congressional
Republicans from criticizing the statute, its
skeptics currently find themselves marginal-
ized in Washington. But in the long run NCLB
should and will be judged by its actual results.

Dangers of Centralization

No Child Left Behind was enacted in the
form of a reauthorization of the 1965 Elemen-

tary and Secondary Education Act, one of the
centerpieces of President Lyndon Johnson’s
Great Society. Once it takes full effect, the
statute will require states that receive ESEA sub-
sidies annually to test third to eighth grade stu-
dents in reading and mathematics. By 2014 the
states must bring all of their students up to the
“proficient” level on those tests. In the mean-
time the states must demonstrate “adequate
yearly progress” (AYP) toward the goal of 100
percent proficiency—including progress toward
eliminating achievement disparities between
ethnic subgroups. Schools that receive subsi-
dies under the ESEA Title I program for disad-
vantaged children and that repeatedly fall short
of their AYP targets are subject to an escalating
series of corrective measures: allowing their stu-
dents to transfer to other public schools after
two years, providing supplementary services
such as private tutoring after three years, and
possibly becoming subject to mandatory
restructuring thereafter.

NCLB’s success will depend on whether it
is possible to produce excellent educational
performance through centralization. Its
advocates are in a self-contradictory position.
They recognize that the educational policies
of the last four decades, a period of almost
uninterrupted centralization, have failed, but
their remedy for that failure is yet more cen-
tralization. While invoking the principles of
an “ownership society” on issues such as
Social Security reform, they are pursuing
almost the exact opposite model in schools.
In a period of growing social mobility and
individual autonomy, they are promoting a
top-down, Great Society model of reform—
transferring power from individual parents,
teachers, and principals to distant bureaucra-
cies such as state education agencies.

Ironically, the Bush administration has
made a key exception to its “ownership soci-
ety” precisely in the area of social policy that
by its very nature is least susceptible to cen-
tralization. Education is inherently personal
and inherently value laden. The key relation-
ships in schools are those between individual
teachers and individual students: If the
teachers are not committed and highly moti-



vated, no centralized rule books or formulas
are going to inspire peak performance from
their students. To use social science jargon,
schools are “loosely coupled systems”; there-
fore, decrees from centralized administrators
have little power to boost school perfor-
mance but enormous power to impede
progress. Indeed, before the mid-20th centu-
ry such administrators were either nonexis-
tent or mostly irrelevant; key decisions were
made at the level of the individual school by
principals and teachers.’

Moreover, schooling inescapably involves
judgments about truth and virtue, about what
kind of person a youngster should aspire to be.
In an increasingly pluralistic society, Americans
are inevitably going to disagree with each other
about those judgments. Which historical fig-
ures should children be encouraged to revere as
heroes? What should they be taught about
ancient belief systems such as Christianity and
Islam—and about modern ideologies such as
feminism and environmentalism? Should “tra-
ditional values” such as piety, chastity, and
asceticism be celebrated, ridiculed, or simply
ignored? Americans in the 21st century have no
more chance of reaching consensus on those
questions than of agreeing on what church (if
any) we should all attend. That is why we keep
the state out of controlling churches, just as we
keep it out of other value-forming institutions
such as publishing and journalism. The more
we entrust such decisions to centralized state
agencies, the more conflicts we foment—con-
flicts that in a truly free society would be unnec-
essary. As legal scholar Stephen Arons observed
in 1997: “One civic group after another
attempts to impose its vision of good educa-
tion, and all join in a struggle over the one true
morality to be adopted by the public schools.
The outcomes of the conflicts over curriculum,
texts, tests, and teachers seem less and less like
constructive compromises that knit communi-
ties together; more and more they resemble
blood feuds, ideological wars, episodes of self-
ishness wrapped in the rhetoric of rectitude.”

Zero-sum “culture wars” for control of
coercive state monopolies thus make ene-
mies of people who could otherwise be

friends. Perhaps in some bygone era each
local public school reflected a local consen-
sus. But in today’s ultra-mobile society, in
which communities are less and less defined
by geography, the only way to keep the cul-
ture wars from engulfing the schools is a
comprehensive strategy of parental choice.
The key to rescuing our children from the
bureaucratized government schools is radical
decentralization: tuition tax credits, tax
deductions, and vouchers. Unfortunately,
NCLB is taking us in precisely the opposite
direction.

Granted, NCLB does not explicitly call for
national curricula. The statute mandates
standards for testing, not for curricula, and it
leaves the specific content and design of the
tests up to the states. But in the long run the
tests will, at least to some degree, drive the
curricula, and that will loom even larger if
NCLB is extended to high school programs
as well as to elementary-level reading and
math. The statute is already promoting cen-
tralization within each state, to the detriment
of pluralism and local control. It could
become a force for national centralization as
well if future administrations should exercise
to its full potential their power to deny feder-
al funding to states whose testing programs
are deemed inadequate.

So far, the Bush administration has been
cautious in exercising that power. During last
year’s presidential election campaign, the
administration wanted to avoid headlines
about conflicts with state education agencies;
it tried to perpetuate as best it could the con-
genial atmosphere of the bipartisan signing
ceremony when NCLB became law in January
2002.7 Nevertheless, the states are restive.
Many are complaining that NCLB is excessive-
ly intrusive; dozens of state legislatures have
passed resolutions criticizing the statute.’
Such complaints are not necessarily unjusti-
fied. Any statute as long and complicated as
NCLB inevitably requires that state and local
school officials spend thousands of manhours
filling out federal forms and complying with
procedural requirements from Washington—
even if that red tape produces little or nothing
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in the way of genuine academic improvement.
It would be not at all surprising if NCLB
turned out to be both meddlesome and impo-
tent, as have many previous federal programs.

The Bush administration, and future
administrations, will now face a dilemma.
The NCLB statute virtually guarantees mas-
sive evasion of its own intent: It orders the
state education agencies to do things that
many of them don’t want to do, such as insti-
tute detailed, rigorous testing programs that
enable the public to distinguish successful
from unsuccessful schools, and it gives those
agencies broad discretion about just how to
do those things. The U.S. Department of
Education has little role in creating content
standards and assessments under NCLB; it
only decides whether to approve those creat-
ed by the states. But as the states devise vari-
ous tactics for evading both the letter and the
spirit of the law, lawmakers will be forced
either to let them get away with those tactics
or to continuously amend NCLB’s statutory
text (already about 1,100 pages long) and
associated regulations in order to keep up
with the states’ ever more inventive evasions.

If policymakers choose the former course,
NCLB might as well not exist; it will just be
one more drain on taxpayers, like scores of
previous education programs, and one more
source of special-interest group subsidy—in
this case to the testing companies. But if
Washington policymakers instead choose to
amend the statute, they will end up making it
steadily more detailed, prescriptive, and top-
heavy. Washington’s education officials will
more and more resemble Soviet central plan-
ners trying to improve economic perfor-
mance by micromanaging decisions from
Moscow. Unlike Soviet bureaucrats, however,
the federal government lacks a captive labor
force; the more centralized the system
becomes, the more likely those teachers and
potential teachers with the greatest creativity
and leadership ability will be to seek careers
elsewhere rather than accept being mere
pawns of the federal government. As a strate-
gy for promoting “excellence,” centralization
will be inherently self-defeating.

Thus, NCLB is a reform strategy at war
with itself: It can work only if federal officials
ride tight herd on their state counterparts,
overriding them whenever they sacrifice
reform to special-interest pressures. The
authors of NCLB have already said that they
will do no such thing, rightly invoking prin-
ciples such as states’ rights and the absence
of a constitutional warrant for federal con-
trol of local schools. But if they were serious
about those principles, they would never
have enacted NCLB to begin with.” On the
other hand, if they decide to use NCLB as a
tool to muscle through fundamental reforms
against the will of the entrenched special
interests, they will find that they have to dis-
card whatever remains of their constitutional
scruples. They or their successors may even
conclude that that is the best possible out-
come: If the Constitution and the principles
it embodies stand in the way of urgently
needed reforms, then the devil take the
Constitution. Many previous would-be
reformers have made that judgment, from
the advocates of centralized economic plan-
ning who created the short-lived National
Recovery Administration in the 1930s to the
Supreme Court in its 1972 ban (also short-
lived) on all forms of capital punishment.

Future historians, then, may look back on
NCLB as simply one more phase in the grad-
ual building of a national ministry of educa-
tion—a ministry explicitly responsible not
only for testing but for curriculum content
and even for the administration of schools.
Parents with complaints about their chil-
dren’s textbooks or teachers would have to
take those complaints, not to their local
school board, but to Washington. That sce-
nario may seem far-fetched: There is no clear
evidence that the proponents of NCLB con-
sciously intend to create a national curricu-
lum or a national, European-style ministry of
education. But few members of Congress
who voted for the 1965 Elementary and
Secondary Education Act, which was only a
few dozen pages long, consciously intended
to start down a path leading to ever more
detailed federal controls and culminating in



the 1,100-page NCLB. Once Washington sets
up such regulatory and spending machines,
they tend to acquire a life and logic of their
own. Moreover, one should consider that it
took only seven years from the congressional
elections of 1994 for many of that year’s
“Republican revolutionaries” to reverse
course and vote for the most centralizing
education bill in American history. It seems
not at all implausible that Congress may be
willing to enact even more sweeping central-
ization within the next decade—especially if
an increasingly comfortable Republican
majority grows ever more accustomed to
bloating the Department of Education’s
budget with “pork-barrel” earmarks for its
political allies."

Setting aside its difficulties from the
standpoint of constitutionalism and the rule
of law, would such hypercentralization actu-
ally bring genuine reform? Optimists might
suggest that it could bring us back to the
educational standards of 1901, when the
College Entrance Examination Board pub-
lished a list of specific literary classics that it
recommended that every would-be college
freshman should have read before matricu-
lating."" The firm, exacting standards of
those educators stand in striking contrast to
the curricular relativism of the late 20th cen-
tury, with its faddish lessons in popular cul-
ture. If education means requiring a young-
ster to learn things that he is unlikely to learn
if left unsupervised, then perhaps centralized
coercion is a good thing.

What that argument ignores is the crucial
fact that in America, unlike much of Europe
and Asia, curricular relativism and fragmen-
tation have grown hand in hand with the
growth of centralized power over education
policy in both Washington and the state cap-
itals. The people who control the key institu-
tions in this country’s government school
establishment—the teachers’ unions, the
teacher-training institutions, the state educa-
tion agencies, the career staff of the federal
education colossus—are not Victorian-style
elitists seeking to mold the masses according
to lofty standards of classical learning. Quite

the opposite. In today’s America, the masses
are more elitist (in the desirable sense of
demanding serious academic standards)
than is the educational establishment with
its focus on “self-esteem.” When given a free
hand, American working-class parents make
sounder educational choices than the estab-
lishment tries to dictate to them. Consider,
for example, the nearly total absence of
destructive fads such as bilingual education
in private schools, even when those schools
have large minority enrollments.'?

Judging from the experience of the last
four decades, NCLB may end up giving us
the worst possible scenario: unconstitutional
consolidation in Washington of power over
the schools, with that power being used to
further mediocrity rather than excellence.
Experience shows that centralized govern-
ment agencies are especially prone to capture
by ideological factions that want to shield
children from unwelcome facts and opin-
ions. In a 2001 study for the Cato Institute,
Sheldon Richman cited the case of the pro-
posed national history standards developed
in the early 1990s by the National Center for
History in the Schools at the University of
California at Los Angeles under a grant from
the U.S. Department of Education and the
National Endowment for the Humanities.
According to Richman, those draft standards
“set off a firestorm of controversy led by
Lynne V. Cheney, who had chaired the NEH
when the National Center was commis-
sioned to write the standards. ... Cheney con-
demned the standards as an exercise that put
Western-bashing political correctness ahead
of good history. She feared that an ‘official
knowledge’ would be adopted, ‘with the
result that much that is significant in our
past will begin to disappear from our
schools.” The irony is that, until the stan-
dards were released, she favored in principle
the government’s adoption of an ‘official
knowledge.”"

Richman rightly concluded that “we do
not face a choice between government stan-
dards for education and no standards at all,
no more than we face a choice between gov-
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ernment standards for computers and no
standards at all.”** Those who call for educa-
tional statism in the name of “standards”
seem blind to the vital distinction between
standards set by private institutions and
standards set by government.

Covering Up Problems

More than any previous federal education
law, NCLB is dependent on quantitative data
about test scores, graduation rates, violence in
schools, and teachers’ knowledge of the sub-
jects they teach. In practice, that means it is
dependent on state and local school ofticials’
telling the truth about matters about which
fudging the truth is both rewarding and easy.
As education researchers Chester Finn of the
Thomas B. Fordham Institute and Frederick
Hess of the American Enterprise Institute
recently observed, the statute requires those
officials “to execute policies that clash with
their own financial and reputational inter-
ests.””® As has been the case since the era of
education reform began two decades ago,
state and local officials have skillfully protect-
ed those interests. Especially telling has been
their widespread dishonest reporting in at
least four areas: graduation rates, school vio-
lence, qualified teachers, and proficiency tests.

Graduation Rates

To assess the seriousness of both the state
education agencies and the U.S. Department
of Education, a good place to begin is the
states’ implementation of NCLB’s provisions
on reporting high school graduation rates.
Though counting the number of students
who fail to finish school on time is trickier
than many laymen realize, in principle this
task should be less subject to honest dis-
agreement than that of measuring academic
“proficiency.” Moreover, NCLB does not
mandate a nationwide goal for graduation
rates, or ambitious year-by-year targets for
increasing those rates, unlike its goals of uni-
versal proficiency in reading and math. The
statute does not threaten penalties for

schools with low graduation rates; it merely
requires that those rates be reported. Thus if
the states are reporting those rates in ways
that are manifestly inaccurate, we are entitled
to be skeptical about their reports on matters
that are inherently less precise and more sub-
ject to high-stakes consequences.

Sadly, dishonest reporting about gradua-
tion rates turns out to be widespread. For
example, in late 2003 California’s state depart-
ment of education formally announced a
graduation rate of 86.9 percent—even while
the state’s own specialists were admitting
unofticially that the true figure was about 70
percent. Education researchers Jay Greene and
Greg Forster of the Manhattan Institute
found similar “phony numbers” in Indiana,
Texas, and other states; they accused the U.S.
Department of Education of “allowing states
to use inflated figures to satisfy the [NCLB]|
requirements rather than demanding honest
statistics and real improvements.” The only
thing unusual about California was that
before passage of NCLB it had been “one of
the few honest exceptions” that reported its
graduation rates truthfully, but “now it has
the worst of both worlds: Its graduation rate is
still atrociously low, but it no longer officially
admits that it has a problem.”"°

One method of making schools look
more successful than they are is to look only
at drop-out figures, not graduation figures.
This method starts with the number of stu-
dents who entered ninth grade, then sub-
tracts only those individual students who are
specifically, unmistakably known to have
dropped out over the succeeding four years.
Students transferring to another school are
not counted as dropouts, even if they later
fail to graduate. In Greene and Forster’s view,
“This method is accurate when it’s carried
out with precision, but in practice it has pro-
duced shoddy numbers because keeping
track of every student who leaves school is a
logistical nightmare.” They prefer a method
based on enrollment data: comparing the
number of students who began ninth grade
with the number who graduate four years
later, making adjustments for local popula-



tion changes such as mass departures caused
by economic downturns."”

In a detailed study published in 2001 and
revised in 2002, Greene concluded that the
“estimated national public school gradua-
tion rate in 1998 was 71 percent, slightly
lower than the 74 percent originally report-
ed.” That conclusion stood in stark contrast
with the figures published by the National
Center of Education Statistics, which had
found a “high school completion rate” of 86
percent.'® Thus, if Greene was right, the fed-
eral number crunchers were missing about
half of the students who fail to graduate.

In December 2003 the Education Trust,
which promotes high academic standards for
disadvantaged students, published a study
essentially agreeing with Greene’s methods—
and using them to evaluate both the federal
and the state governments’ implementation
of NCLB. That study focused on the detailed
reports that the states were required to begin
submitting on their graduation rates in
September 2003—nearly two years after the
statute had been passed. Under NCLB the
states were supposed to calculate graduation
rates according to the percentage of students
earning regular diplomas—not alternative cre-
dentials such as GEDs—within the standard
number of years. The reports were supposed
to include the graduation rates of specific sub-
groups, such as children with limited profi-
ciency in English, as well as those from various
ethnic groups. But the Education Trust found
that many of the states failed to comply with
those requirements: “Some states didn’t
report any data at all, and many didn’t report
it disaggregated by student group. Several
cited an inability to collect this data. ... Others
have reported data that differs greatly from
the minimum graduation rate calculation
required by NCLB. Instead, their calculation
methods portray a rosier picture in their states
than external sources. . . .” Such foot-dragging,
in the Education Trust’s view, was “inexcus-
able” in light of the fact that states had rou-
tinely been reporting enrollment data to the
federal department for many years before
NCLB."”

Those states that did provide data
claimed graduation rates ranging from a
high of 97 percent in South Dakota to a low
of 63.7 percent in Nevada, with most states
reporting rates significantly higher than
Greene’s independent calculation. Some
states showed huge differences: For example,
North Carolina reported a graduation rate of
92.4 percent where Greene had estimated 63
percent. On investigation it turned out that
North Carolina’s reported figures “were not
based on the percentage of students who
entered in the ninth grade and received a
degree four years later, but on the percentage
of diploma recipients who got their diploma
in four years or less. In other words, students
who drop out of high school are simply
excluded from the calculations altogether.
This means that, theoretically, if only 50 per-
cent of students who enter ninth grade in
North Carolina were to eventually obtain a
high school diploma, but every one of those
50 percent did so in four years or less, then
North Carolina would report a ‘graduation
rate’ of 100 percent.””’

The U.S. Department of Education has
been less than rigorous in monitoring com-
pliance with NCLB’s requirements. The
Education Trust faulted the department for
failing to provide enforcement of the law’s
provisions on data reporting, which “thus far
states have flouted . . . failing to report data
or reporting misleading data with no conse-
quence. The Department’s inaction is send-
ing a strong message about priorities, one
thatis at odds with the priorities expressed in
the law. . . . [Its] silence on the noncompliant
reporting practices of states like North
Carolina has been deafening.””'

The Washington, DC-based Urban Institute
found similar flaws. The institute’s Christopher
B. Swanson concluded that “a mere four states
took the high road of requiring both a firm
floor for graduation rates and also disaggregat-
ing results for subgroups when determining
adequate yearly progress.””

A vyear after the detailed study by the
Education Trust, the situation had not
improved. The Center on Education Policy, a
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research and advocacy group committed to
public schools, reported in a study published
in the autumn of 2004 that the federal
department was actually allowing states to
lower their targets for high school graduation
rates. “In Maryland, schools and subgroups
can either meet the graduation rate target of
81 percent in 2004 or show an improvement
over the previous year of 1/10th of 1 percent.
Similarly, Pennsylvania schools and sub-
groups can either meet an 80 percent target
for graduation or show progress toward that
target.””

If school districts and individual schools
can get away with fudging their graduation
rates, they will find it all too easy to report
misleadingly high test score averages. When a
school’s test scores go up, it is vital to know
whether that increase represents real
improvement or merely an increase in the
number of dropouts among youngsters who
would have performed poorly if they had
taken the tests and would thus have dragged
down the schoolwide average. Detailed, accu-
rate reports of graduation rates are thus cru-
cial to NCLB’s overall strategy. By failing to
insist on them, Washington policymakers are
obeying the U.S. Constitution but violating
the clear intent of the NCLB statute and
undermining whatever chance that statute
might have of succeeding on its own terms.

School Violence

With a handful of exceptions, states are not
providing honest reports about which govern-
ment schools are unsafe for students. NCLB
ostensibly requires the state education agen-
cies to identify those schools that are “persis-
tently dangerous.” It also requires the states to
give students who attend such schools the
right to transfer to other government schools
within the same school district. But the
statute never defines the term “persistently
dangerous” (just as it never defines the even
more crucial term “proficiency”). Instead,
NCLB’s Section 9532 leaves that definition up
to the states, “in consultation with a represen-
tative sample of local educational agencies.”
The states need not even consult with the

police—or with any other outside experts.
Thus the NCLB statute puts the federal offi-
cials charged with implementing it into a con-
tradictory position. Either they insist on forc-
ing the states to tell uncomfortable truths and
do uncomfortable things—in which case they
are violating the Constitution, which leaves
education policy to the states—or they let the
states get away with perpetuating the status
quo of mediocrity and deceit, in which case
NCLB might as well not exist.

The NCLB law invites self-serving duplici-
ty, and state school officials are accepting
that invitation. According to their NCLB
reports, only three states have any persistent-
ly dangerous schools at all. One of the three
is South Dakota, which admits to having two
such schools, although South Dakota does
not stand high on any objective observer’s list
of places with the most severe crime or juve-
nile delinquency. The other two states are
Pennsylvania, which acknowledges 14 persis-
tently dangerous schools, and New Jersey,
which admits to having 10 such schools.”*
State school officials elsewhere insist that
even the most dysfunctional, crime-ridden
parts of cities such as Cleveland, Detroit, Los
Angeles, New York, and Washington do not
have even one unsafe school. Whether or not
state bureaucrats actually believe that claim,
so far their federal counterparts have not
publicly challenged it.

Some states avoid telling the truth by
counting students charged with violent inci-
dents as a percentage of a school’s total stu-
dent body and setting the percentage required
for the persistently dangerous category so
high that even the scariest schools will pass
muster. Colorado, for example, adopted rules
in 2003 requiring that 45 violent incidents
must be officially reported for each of two
consecutive years in a school with fewer than
299 students, or 360 incidents in one with
2,100 students. The new rules excluded fights
not leading to serious bodily injuries.” “The
key word here is persistent, which means a
school is dangerous on a daily basis,” said an
official of the state education department.”®
By that standard Colorado is easily able to



announce that it does not have any persistent-
ly dangerous schools.

In 2003 six states admitted to a total of 52
such schools. But within months, two of those
states, Nevada and Texas, claimed to have
found that they really had no persistently dan-
gerous schools after reviewing their data.”’
That reclassification reduced the official
nationwide total of unsafe schools to 38; in
2004, as noted above, the total dropped fur-
ther to 26.

The NCLB reports have thus been grow-
ing more and more detached from reality,
and states are learning from experience that
they face no adverse consequences for hiding
the truth. Though NCLB cannot work even
on its own terms unless federal lawmakers
impose penalties for dishonest reporting,
they lack the will to do so. They also lack con-
stitutional authority to do so—but as noted
earlier, if Washington took the Constitution
and its principles of decentralized govern-
ment seriously, NCLB would not exist.

Qualified Teachers

Everyone agrees that raising graduation
rates and reducing violence in schools would
be good, even if those improvements are dif-
ficult to measure. More controversial is
NCLB’s goal of ensuring that all schoolchil-
dren have “highly qualified” teachers. In both
spirit and letter, the statute challenges long-
standing assumptions about what a teacher
needs to know in order to be “qualified”—
assumptions deeply entrenched in powerful
institutions such as teachers’ unions, schools
of education, and state education agencies.

How much emphasis should teacher-train-
ing and certification programs place on “how
to teach”—as in the courses in pedagogy
offered to education majors—and how much
on “what to teach”—specific academic subjects
such as biology or American history? NCLB
reflects the view that the current system gives
too much weight to the former and too little
to the latter”® It requires that by 2006 all
teachers demonstrate competence in the sub-
jects they teach. A teacher can meet that
requirement either by having a bachelor’s

degree in the relevant subject or by meeting
some other standard set by the state and
accepted by the U.S. Department of Educa-
tion. For example, states might require a rigor-
ous, advanced test in content knowledge of
the subject. But for teachers who are already
on the job, as distinct from new hires, NCLB
gives the states great leeway—and many states
have taken advantage of that leeway to adopt
standards so lax as to be meaning]ess.

For example, the standards issued last year
by the Maine Department of Education allow
teachers to substitute a huge range of sup-
posed credentials for passing an objective test
or university coursework equivalent to a
major. They can earn “points” for attending a
conference or workshop, serving as a mentor
teacher or after-school tutor, being a “partici-
pant in a state or national stakeholders group”
or a member of a professional organization—
or even just for writing a grant proposal.”’ The
Florida Department of Education grants 30
points (of 100 needed) simply for satisfactory
performance in a single in-class evaluation by
a supervisor—even though those evaluations
were originally intended for purposes far
broader than measuring content knowledge.
In open-ended fashion, Florida also awards
points for “other appropriate related activity
as determined by the school district.”*

In December the National Council on
Teacher Quality, an independent research
center that advocates more rigorous subject
matter training for teachers, published a
state-by-state study of the response to
NCLB’s teacher quality provisions. NCTQ
found that “even with the 2006 deadline
looming, only a handful of states appear will-
ing to comply with the spirit of that portion
of the law that seeks to correct the long-tol-
erated, widespread and inadequate prepara-
tion of American teachers in their subject
areas. Some states are indifferent or even
antagonistic about the prospect of declaring
significant numbers of their active teachers
unqualified.” The think tank’s president
Kate Walsh concluded: “In the short term,
the prospects are dim for making genuine
strides in improving teacher quality. The
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law’s clarity on the academic preparation
required of new teachers bodes a more
promising future, but where veteran teachers
are concerned the law is doomed to disap-
point, save in a minority of states.”"'

Only one state, Colorado, has earned an
“A” rating from NCTQ for demanding that all
teachers either provide proof of academic con-
tent courses nearly equivalent to an under-
graduate major or passing a test of subject
matter knowledge. Oregon has a similar
requirement for new teachers only. Four other
states allow an academic minor rather than
the major favored by NCLB. The remaining
states fall far short of the NCLB standard.

Most states are allowing teachers already
on the job to bypass testing of content
knowledge by granting them points for an
absurdly wide array of “professional develop-
ment” activities that may be only tenuously
related to real competence, such as atten-
dance at short-term workshops or state con-
ventions, participation on bureaucratic com-
mittees, heading school clubs, or taking
courses outside the subjects they are now
teaching. The NCTQ study invoked the
image of “teachers scrambling up the stairs
and into their attics to dig out antiquated
proof” of points earned decades ago.

During the nine years that remain before
NCLB’s target of 100 percent proficiency by
2014, the majority of the country’s most
influential teachers will be those who are
already on the job. Even as they are joined by
young recruits who (one hopes) will have
stronger qualifications, it is the senior teach-
ers who will hold most decisionmaking posi-
tions such as departmental chairs; it is on
them that NCLB’s success will largely
depend. At the current rate of progress, it
seems unlikely that those teachers will be
much closer to being “highly qualified” in
2014 than they are today.

All the senior teachers, both qualified and
unqualified, will retire eventually. By then, let
us hope, most schools will have adopted gen-
uinely demanding standards for hiring their
successors. But NCLB leaves plenty of room
to continue avoiding such standards. The
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states can adopt tests of content knowledge
as easy as they choose—and they will contin-
ue to be under pressure from teachers’
unions, schools of education, and other
interest groups to avoid letting those tests
become serious filters. According to the most
recent available nationwide data, most of the
states that test for content knowledge “have
set the minimum passing score—or cut
score—so low as to screen out only the very
lowest performing individuals.”**

Some states have responded to NCLB by
actually lowering their testing requirements
for teachers. Since the law’s enactment,
Pennsylvania has dropped a test after finding
that too many middle school teachers failed
it. Maryland, New Hampshire, and Virginia
have made their basic skills tests for teachers
easier to pass.33 Florida, Georgia, Illinois,
Missouri, Nevada, and West Virginia have
lowered their requirements for teachers
trained out of state.”*

Thus, on teacher training we are seeing a
clear test: Will the federal government use
NCLB to inspire, coax, or pressure state and
local school officials to adopt reforms that
are contrary to those officials’ self-interest, or
will it allow states to evade the intent of the
law by lowering standards? To date, the pre-
vailing practice has been to allow flexibility,
which in some states has resulted in lowering
rather than raising standards.

Proficiency Tests

Test scores that measure academic achieve-
ment are the most important of all the areas in
which states are supposed to produce progress
under NCLB. Unfortunately, those scores are
also the easiest to manipulate through a vari-
ety of statistical gimmicks that make schools
seem more successful than they are. For NCLB
to achieve its objectives, the state departments
of education would have to act with a degree
of rigorous candor that would be unprece-
dented in their history.”

In this, as in other areas, the NCLB statute
is schizophrenic. It gives the federal govern-
ment a sweeping new role in promoting aca-
demic excellence, but at the same time it



leaves most of the key decisions, and the
work of implementing them, in the hands of
the state education agencies. For example,
the word “proficiency” (including variants
such as “proficient”) appears literally hun-
dreds of times in the NCLB statute. It is at
the heart of the legislation’s basic purpose as
expressed in its opening sentence. (“The pur-
pose of this title is to ensure that all children
have a fair, equal, and significant opportuni-
ty to obtain a high-quality education and
reach, at a minimum, proficiency on chal-
lenging State academic achievement stan-
dards and state academic assessments.”) But
strikingly, this crucial term is never defined.
While spending increased amounts of money
in the name of academic proficiency and
building up new federal powers, all of which
would horrify the original designers of our
limited central government, NCLB leaves it
entirely up to the states to decide just what
“proficiency” means and how to measure it.
Under NCLB the states have manifold
opportunities to “game the system” of testing
and reporting. They can use tests with ques-
tions that are too easy. They can lower the
“cut score”™ the number of questions that
must be answered correctly to establish a test
taker’s proficiency. They can switch tests every
few years, muddying long-term comparisons
and creating the artificial appearance of
short-term gains. They can abuse statistical
techniques by treating the most wildly opti-
mistic interpretation of a subgroup’s test
results as definitive even if there is only a
microscopic possibility that that interpreta-
tion is correct. They can concentrate extra
tutoring and other resources on students who
are just slightly below the cut-score thresh-
olds, neglecting those who are well below or
well above. They can fail to adopt rigorous
procedures to prevent or detect cheating. In
hopes that future lawmakers will relax NCLB,
they can set their targets for “adequate yearly
progress” in such a way that they commit
themselves to only modest annual advances
at the outset but to much faster progress as
they near the 2014 deadline. As Frederick
Hess put it in a recent interview, “The whole
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process invites gamesmanship.” He predicted
that the watering down of tests by the states
would be “inevitable.”*

The decades-old National Assessment of
Educational Progress provides the most con-
sistent available benchmark against which to
measure the states’ testing programs. Since it
is uniform from one state to another and
does not trigger any adverse consequences
(other than bad publicity) for states that do
poorly, it is far less vulnerable than the states’
tests to self-serving manipulation. It also is
clearly more demanding than most of those
tests, though many people believe it is not
demanding enough.”’

NAEP’s reading test for fourth graders
found that in 2003 only 30 percent of those
children nationwide were achieving at a level
at or above “proficient.” Not one state had as
many as half of its fourth graders reaching
that level in the NAEP test; the highest-
achieving state was Connecticut at 43 per-
cent. But in reporting the results from the
tests that they had designed and adminis-
tered themselves, all but eight states claimed
proficiency levels above 50 percent. The profi-
ciency figure that Mississippi reported from
its state test was 87 percent—even higher than
Connecticut’s self-reported 69 percent and
absurdly higher than Mississippi’s NAEP
score of 18 percent.”® Virginia, often praised
for its leadership in education reforms such as
its statewide “Standards of Learning,” report-
ed that 73 percent were at or above “profi-
ciency” in reading—compared with the NAEP
figure of 35 percent.”’ Such astronomical
gaps make one wonder whether the coming
torrent of state reports on proficiency will
mean anything at all.

Reinforcing such concerns is the mounting
evidence that states are relaxing already estab-
lished standards to make it easier to reach the
NCLB target of universal math and reading
“proficiency” by the year 2014. Some have
openly adopted lower standards for NCLB
than for their own internal state assessments.
Education researcher Denis Doyle observed in
November 2002 that, “cynical as I am, I was
surprised at the speed and brazenness of states
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and localities lowering standards to comply
with NCLB.”** It is now possible for Louisiana
students to be classified as “proficient” in the
state’s NCLB reports even if their scores are
only at the lower, “basic” level on the scale that
the state adopted in 1999. A Colorado student
can now be “partially proficient” by state stan-
dards but “fully proficient” by federal stan-
dards. Connecticut has also embraced such a
double standard.*' Georgia has lowered the
number of correct answers required to pass its
third grade reading test.* That NCLB would
actually cause the lowering of standards was
not what the White House and Congress
promised the nation when the statute was tri-
umphantly enacted, but that is what we are
getting.

The states seem to have learned from the
painful example of Michigan, a pioneer in
the state-level testing and accountability that
helped lay the groundwork for NCLB.
Precisely because Michigan had gone further
than almost any other state in adopting high
standards for academic outcomes, measured
by stringent tests, by the beginning of the
2002-03 school year it found itself with more
“failing” schools than any other state. NCLB
was making Michigan look worse than other
states that had set the bar lower.”” Michigan
responded to this embarrassment by lower-
ing the passing rate on its high school
English test from 75 percent to 42 percent—
which helped reduce its reported number of
failing schools from 1,500 to 216.**

A more subtle method of boosting appar-
ent performance is the misuse of “confidence
intervals.” In its proper place, a confidence
interval is an accepted statistical technique
for taking into account the fact that quanti-
tative measuring tools are inevitably subject
to some degree of error. Most of us are famil-
iar with opinion polls that include margins
of error. For example, a pollster might report
that 55 percent of his sample of voters are for
candidate Jones and 40 percent for candidate
Smith. Depending on matters such as sample
size, the pollster might add that he has 90
percent confidence that those figures are
accurate within five percentage points—or 95
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percent confidence that they are accurate
within 10 percentage points. The higher the
level of confidence demanded, the wider the
range around the reported result; thus in this
hypothetical example the number of Jones
supporters would range from 50 to 60 per-
cent if one demanded 90 percent confidence
but from 45 to 65 percent if one demanded
95 percent confidence.

Richard Innes, a Kentucky education
researcher who has worked on this issue with
the Bluegrass Institute, said in a telephone
interview that state education officials in
Kentucky at first “panicked when NCLB came
out, but somebody came up with a brilliant
solution: Insist on a very high degree of cer-
tainty.” Kentucky chose 99.5 percent confi-
dence, which according to Innes is “a degree of
certainty which nobody uses except for mat-
ters such as equipment on airplanes; usually
educational statisticians settle for around 90
percent.” Naturally, the resulting error range,
the “confidence interval,” is extremely wide. As
Kentucky interprets the NCLB rules—an inter-
pretation accepted by the federal regulators—it
is only necessary for the top edge of that range
to be at or above the passing threshold for a
school to pronounce that it is meeting its tar-
get number of students achieving proficiency.
Innes said that in some smaller schools the
confidence interval has turned out to be as
wide as 3 percent to 97 percent, with the
school needing an average score of only 50 per-
cent to meet its proficiency target. “They are
guaranteed to meet that standard,” he said.
“It’s a con game.”*

More measured in its language than
Innes, but essentially supporting his analysis,
was a September 2004 study of NCLB imple-
mentation by the congressional oversight
agency, the U.S. Government Accountability
Oftice. GAO found that

some states used statistical methods,
such as confidence intervals, which may
result in more of their schools reaching
proficiency goals than states that do not.
For instance, Tennessee—a state that ini-
tially did not use confidence intervals but



later received approval to do so—re-ana-
lyzed its data from 2002-03, applying
confidence intervals. The application of
confidence intervals substantially de-
creased the number of schools not meet-
ing state goals. The number of elemen-
tary and middle schools not making
state goals was reduced by over half—47
percent to 22 percent. The application of
confidence intervals can produce such
differences because the computed ranges
can be large, especially when small num-
bers of students make up groups or
when scores vary significantly among
students. For example, in a Kentucky
high school, 16 percent of students with
disabilities scored at the proficient level
on a state test in 2004, and the goal was
19 percent. However, when the state
applied confidence intervals, the com-
puted interval associated with 16 percent
was 0 to 33 percent. Because the state
goal—19 percent—was within the confi-
dence interval, the state considered this
group to have met the goal.*®

Yet another method the states use to
evade NCLB’s intent is what former assistant
secretary of education Chester Finn has
called the “balloon mortgage” tactic. In theo-
ry, states are supposed to achieve “adequate
yearly progress” at a steady pace between now
and 2014, the target year for 100 percent
“proficiency.” They are not supposed to
“backload” their accountability plans by set-
ting goals of only tiny annual improvements
for the next few years and then much larger
gains later.”” But in January 2003 Finn
reported that federal officials had approved
NCLB plans from Ohio and Indiana in which
those two states claimed that they would
“squeeze half of the necessary achievement
growth into the final quarter of the twelve-
year period”—like a homeowner agreeing to a
low interest rate during the first few years of
a mortgage and a higher rate later. As Finn
put it, the state officials’ strategy is apparent-
ly to “deliver a little in the next few years, and
quite a lot down the road—but with any luck
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somebody else will be on duty when the
‘quite a lot’ time hits.”**
Finn suggested that

to believe that this approach is plausi-
ble, you have to believe that academic
gains will be made in U.S. schools at an
accelerating pace, indeed that as the
going gets hardest—moving those last,
toughest kids over the hump to profi-
ciency—the rate of improvement will
speed up. . .. What I think is going on,
cynic though you may call me, is that
clever folks in at least two states figured
out that, by the time 2011 rolls around,
none of them will be responsible any
longer. They’ll all have moved on to new
jobs, retired to their ranchettes, taken
high-level posts in Washington, whatev-
er. Nor will anybody from the Bush
Administration still be in office after
January 20, 2009. Hence the immense
achievement gains being promised for
those last three years of the NCLB
timetable will be somebody else’s prob-
lem to deliver. The incumbents will, in
effect, have sold the property before the
balloon part of the mortgage hits.”’

A study published in July 2004 by the
Public Affairs Research Council of Louisiana
found that as many as 20 states have now
submitted NCLB plans with similar back-
loaded approaches. Some 17 of those states
backloaded their projections for adequate
yearly progress to “just after the 2007 ESEA
re-authorization, apparently assuming that
the goals will be modified substantially.”*’

As state officials have become more familiar
with the NCLB statute and with the US.
Department of Education’s interpretation of it
more of the states have joined the rush to relax
standards. By September 2004, 47 states had
filed requests for the U.S. Department of
Education to approve changes to their NCLB
plans that would in many cases make it easier
for them to show adequate yearly progress.”’
Education Week reported of the encouraging fig-
ures announced by many states that “while
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state press releases have largely attributed the
gains to hard work and better test scores, at
least part of the reason stems from changes in
state accountability plans and the additional
flexibility granted by the federal government.”
For example, the number of schools claiming to
have met the annual progress targets in North
Carolina jumped from 47 percent of all schools
statewide in the 2002-03 school year to 70 per-
cent in 2003-04. The rise in Pennsylvania was
from 62 percent to 81 percent. While officials in
both states insisted that part of those gains rep-
resented real improvement, they admitted to
Education Week that many of the numerical dif-
ferences reflected the use of confidence inter-
vals.?

Jack Jennings, head of the Center on
Education Policy, said in a December 8, 2004,
interview that he thought that the federal
department had been “too rigid” during the
first year and part of the second year after
NCLB was enacted but “became more flexible
after state legislatures started to rebel.” He also
suggested that the upcoming 2004 presiden-
tial election caused the Bush administration
to “go easy.” In his view, the U.S. Department
of Education has now been trying to accom-
modate appeals from individual states—but,
he said, “without understanding the impact of
this on all the states as a whole.”*

In October 2004 the Center on Education
Policy published a detailed analysis of requests
by states for changes in their NCLB account-
ability plans and of the U.S. Department of
Education’s responses to those requests.
While cautioning that “to make an informed
statement on any state’s plan requires not only
a knowledge of what target of student profi-
ciency a state has set, but also all the other fea-
tures of the plan,” the analysis found that “the
changes, in total, give states and school dis-
tricts more ‘wiggle room’ . . . [and] might be
seen as allowing for short-term flexibility in
implementation while maintaining the law’s
long-term overall direction.””* All the changes
specifically cited had the effect of making it
easier for the states to report that they were
meeting the NCLB targets.

The effect of such concessions is not only
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to encourage other states to seek similar con-
cessions but also to make year-by-year com-
parisons dubious. Parents and taxpayers may
think that schools are on track in meeting
NCLB’s increasingly strict criteria for ade-
quate yearly progress, when in fact the criteria
are simply being applied more leniently. For
example, some state school officials initially
feared that nearly all their school districts
would be classified as needing improvement
by the end of the 2003-04 school year, when
for the first time they would be at risk of hav-
ing fallen short of their adequate yearly
progress targets for two consecutive years. But
the federal regulators reduced that risk by
allowing states to put school districts in the
“needing improvement” category only if they
failed to meet their targets at all three levels—
elementary, middle, and high school—not just
one or two of them. A North Carolina official
told Education Week that nearly 85 or 90 per-
cent of that state’s districts would have been in
that category if it had not been for the U.S.
Department of Education’s new flexibility.®
Another problem with NCLB is the way it
seems to encourage schools to neglect the
most promising students. As a high-stakes sys-
tem that threatens concrete, painful conse-
quences for falling short, the statute gives edu-
cators a perverse incentive to concentrate only
on those students whose performance will
make the biggest difference in meeting the
stated threshold. Educators have no incentive
under NCLB to improve further the perfor-
mance of students who are already well above
the level of “proficiency.” Instead of working to
turn superior students into outstanding stu-
dents, schools that want to avoid unpleasant
consequences would be well advised to concen-
trate on turning inferior students into barely
adequate students. NCLB thus subtly encour-
ages them to neglect the gifted and talented.*

Cheating

More serious than “gaming the system” is
outright cheating: not just publicly bending
the rules but secretly breaking them outright.



Teachers who leak specific test questions to
students in advance, or coach them while they
are being tested, or doctor the students’ answer
sheets before sending them off for scoring are
manifestly violating the stated policies of their
own school systems. Are the state education
agencies and local districts doing enough to
detect and deter such cheating?

In December 2004 and January 2005, the
Dallas Morning News published a devastating
series of articles about Texas schools with sus-
picious anomalies, where “scores swung wildly
from year to year. Schools made test-score
leaps from mediocre to stellar in a year’s time.”
The scores then often “came crashing down”
when those seemingly stellar students left
their elementary schools and went on to mid-
dle schools.”” In June 2003 one teacher told
the Houston School Board that she had been
encouraged to cheat and instructed on how to
do so, but apparently neither the school board
nor the state education authorities responded
seriously to her charges until the Dallas news-
paper blew the whistle. That teacher was from
Wesley Elementary School—one of the most
famous schools in Texas, lauded repeatedly by
former Houston school superintendent (and
former U.S. secretary of education) Rod Paige
as an example for others.™®

Overall, the Morning News found such sus-
picious test score anomalies at as many as
400 schools statewide. It should be stressed
that this figure represents only about S per-
cent of the state’s 7,700 schools.”® But it also
should be noted that Texas state education
officials do not regularly monitor test results
to seek such anomalies, though they do con-
duct specific investigations in response to
specific complaints. For the most part they
let the local school districts police them-
selves—a pattern that seems to be widespread
among other states.”’ The state education
agencies cannot have it both ways: if they are
going to mandate centralized, statewide test-
ing programs and use the results of those
tests to make centralized policy decisions,
then they should take elementary steps to
help ensure that the tests are honestly admin-
istered.
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On the one hand, NCLB requires the
states to put test score data on the public
record, which makes it easier for journalists
like those of the Dallas newspaper to study
them. But on the other hand, it does not
require state plans to include any specific
safeguards against cheating. Since the statute
obviously increases the incentives for cheat-
ing, there will probably be more of it in the
future—both detected and undetected.

On balance, however, clandestine cheating
by individual teachers and principals will be
less of a threat than systematic, statewide
dumbing down of standards and tests and the
widespread dishonest reporting about the
supposed rigor of those standards. Education
researcher John Chubb of Edison Schools pre-
dicts that “as states find that it’s acceptable to
satisfy NCLB by lowering their standards,
there will be a race to the bottom.”!

Prospects

As the years go by, the incentives for evad-
ing the truth will continue to grow (as the
adequate yearly progress targets get more
ambitious). No future administration will
have the same stake in NCLB as the one that
launched it. If the Bush administration has
not been willing so far to take the heat for
withholding NCLB grants from states that
fudge their numbers, why should future
administrations be any bolder? Future presi-
dents and secretaries of education may even
decide that they share the states’ interest in
covering up the truth; the beginnings of such
a trend are already visible in the Bush admin-
istration’s publicity campaign exaggerating
NCLB’s successes.””

The supporters of NCLB are not blind to
those dangers, and they have ideas about
countering them. One is that the U.S.
Department of Education should publish an
annual rating of the states’ accountability sys-
tems, ranking them from best to worst.*’ The
department could also fine-tune its handling
of issues such as graduation rates and confi-
dence intervals. But such fine-tuning will
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work only if the department is willing to exer-
cise to the full extent its powers under NCLB
to reject state plans and deny state funding. To
make the states implement the schizophrenic
statute seriously, federal education officials
may even need to acquire additional powers—
bringing still more centralization to a system
already dysfunctionally overcentralized. More-
over, a reform strategy based on such strong
control by Washington ultimately depends on
the assumption that somehow the federal
department will be immune to the interest-
group pressures that warp decisionmaking
within the state education agencies. As
Matthew Ladner of the Goldwater Institute
has observed, that idea “is based on unrealistic
political assumptions. The teachers unions are
the 800-pound gorilla; they are able to influ-
ence the accountability process itself.” He con-
cludes that “so far the public schools have
been able to get away with distorting measure-
ment of their results, and they will continue to
get away with it.”**

If Ladner’s view seems too pessimistic, one
should consider the experience of the two
decades since education reform emerged as a
major issue. Self-styled reformers, such as the
federal commission that published A Nation at
Risk, the influential 1983 report in which the
education establishment belatedly acknowl-
edged the mediocrity of America’s schools,
claimed to be opposed to “more of the same”—
to merely spending more on the status quo.
Nevertheless, “more of the same” is exactly
what happened. Harvard economist Caroline
M. Hoxby explains: “Powerful interest groups
were able to use the climate of urgency created
by the report to get their own preferred policies
enacted, even when the policies were not rec-
ommended by Risk. For instance, per-pupil
spending has risen sharply while class size has
fallen significantly. . . . The same interest
groups were able to block some Risk recom-
mendations that would have required real
changes, such as lengthening the school year
and assigning more homework.”*’

In some ways NCLB is less radical than A
Nation at Risk. To win the support of congres-
sional allies of the public school establish-
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ment, such as Sen. Edward Kennedy (D-MA),
the Bush administration dropped the most
far-reaching elements of its original proposal
in areas such as parental choice and block
grants. Amy Wilkins of the Education Trust,
which promotes accountability through sys-
tematic testing, accurately predicted in 2001,
as she observed the legislation being watered
down on Capitol Hill, that “we’re going to get
a status quo bill at the end of the day.”*® The
1,100-page statute did little to trim the tan-
gle of education programs inherited from
decades of federal empire building; it merely
imposed new provisions and requirements
on top of those programs.”’” Far from being a
coherent reform plan, the bill left in place the
structures of the 1960s and 1970s, when the
federal government’s virtually exclusive
emphasis in education policy was on “equali-
ty” rather than excellence—leaving future
administrations free to revive that emphasis.

Some observers hope that the statute can
be fixed by further amendments, but experi-
ence with most other large federal programs,
from health care subsidies to the tax code,
suggests the opposite. With the passage of
time, such programs tend to become even
more complicated, internally contradictory,
and captive to various lobbies with their own
inconsistent objectives.

Before NCLB, several states imposed
accountability systems on schools with
statewide testing, reporting, and (supposedly)
clear consequences for failure. Frederick Hess
found that over time those state systems have
tended to drift from “tough” to “soft,” with
standards and penalties being relaxed as intet-
est groups mobilize against them. As summa-
rized by Martin West and Paul Peterson of
Harvard University’s Program on Education
Policy and Governance, the findings of Hess
and other researchers suggest that

keeping intact the necessary political
will over the long run is likely to be high-
ly problematic. . .. If authentic account-
ability is to be established, presidents,
governors, and mayors, backed by a
well-organized business community,



need to remain committed to the effort.
Yet such leaders, with their numerous
responsibilities, are easily distracted.
Fighting wars, preventing terrorism,
maintaining economic growth, balanc-
ing budgets, and many other issues, too
unpredictable to anticipate, can easily
shift educational accountability to the
back burner. When that happens, well-
organized, narrow interests gain the
upper hand. All in all, there is every rea-
son to believe that tough, coercive
accountability will gradually evolve into
something softer, nicer, more accept-
able to those directly affected.®®

Even if national leaders remain undis-
tracted, they will have to deal with school
officials who are endlessly ingenious at find-
ing their way around unwelcome standards.
One thinks not only of the current maneu-
vers with confidence intervals and the like
but also of the “Lake Wobegon effect” of the
1980s in which every one of the states was
found to be claiming that its students’ scores
on standardized achievement tests were
above the average for all 50 states—a mathe-
matical impossibility. That fraud was uncov-
ered not by government education experts
but by an amateur activist, West Virginia
pediatrician John Jacob Cannell.”’

Conclusion and
Recommendations

NCLB reflects an ideological strain that is
novel for Republican presidents: utopianism.
As did the older, left-wing forms of utopi-
anism, the Bush administration emphasizes
collective action rather than individual
responsibility: NCLB implicitly treats students
not as individuals but as passive commodities
mass-produced by state programs. In its plans
for extending NCLB to the high school level,
the Bush administration has yet to signal that
it will even try to revive the parental choice
provisions that were part of its original pro-
posal in early 2001—and that it utterly failed
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to defend against the implacable statists
among Capitol Hill Democrats. As individuals
who respond to incentives, both parents and
students are for the most part curiously
absent from NCLB; its focus, like that of near-
ly all federal education programs for the last
four decades, is on administrative units such
as schools and school districts.

Utopianism usually ends up transforming
rhetoric more than reality. In the real world,
the chance that not one child in America will
fall short of academic “proficiency” within a
decade is the same as the chance that not one
child will be a juvenile delinquent: zero. By
2014, if not before, NCLB will be seen to have
failed, just as the centralized education pro-
grams enacted from the 1960s through the
1990s have failed.” But like those programs,
NCLB may be so deeply entrenched by then
that it will be difficult to repeal. In any case,
it will have absorbed time, money, and energy
that could otherwise have been spent on
more promising measures. Like the so-called
reform measures of the 1980s and 1990s,
NCLB has not destroyed the chances of gen-
uine, radical reforms in America’s profound-
ly dysfunctional school system, but it has
almost certainly postponed them.

It will always be true that some of
America’s tens of thousands of schools are
excellent and some mediocre (or worse).
Rather than continue to use centralized gov-
ernment decrees (both state and federal) to
turn mediocre institutions into excellent
ones, as they have been trying but failing to
do for the last several decades, the state and
federal governments should empower indi-
vidual families to “vote with their feet” by
transferring to the schools of their own
choice. That strategy would bring three
advantages that are absent from the monop-
olistic command-and-control model embod-
ied in NCLB. First, it would allow parents to
rescue their children from dysfunctional
schools immediately rather than continue to
wait for the public school establishment’s
endless tinkerings with the status quo to pro-
duce the glorious results that have long been
promised but never arrive. Second, it would

Both parents
and students are
curiously absent
from NCLB; its
focus is on
administrative
units such as
schools and
school districts.



The key
locus for such
revolutionary
reforms is the

states. Under the
Constitution it is
the states that
have legal
responsibility for

education.

allow families to pick schools that are com-
patible with their own philosophical and reli-
gious beliefs instead of locking them into
poisonous, zero-sum conflicts to determine
which groups will win the power to impose
their beliefs on other groups within the coer-
cive, one-size-fits-all government schools.

Third, a reform model based on free mar-
kets rather than state monopolies would
unleash the dynamic force of competition.
When schools know that they cannot take
their customers for granted, they face a whole
new incentive structure: They have to concen-
trate on producing solid results rather than on
paper compliance with top-down regulations.
Nothing concentrates the mind as effectively
as the threat of having to go out of business.
Real, ongoing accountability to customers
who are free at any moment to take their chil-
dren (and dollars) elsewhere is qualitatively
different from imitation accountability to
centralized government structures that can
almost always be coaxed or pressured into
keeping the money flowing to schools that are
manifestly failing. The latter model, as prac-
ticed by so-called reform strategies such as
NCLB, simply adds one more layer of bureauc-
racy to a system that is far too bureaucratized
already. As education researchers John Chubb
and Terry Moe observed 15 years ago in a now-
classic study for the Brookings Institution,
parental choice is a “revolutionary reform”
rather than a “system-preserving” one: “The
whole point of a thoroughgoing system of
choice is to free the schools from these dis-
abling constraints by sweeping away the old
institutions and replacing them with new
ones.””!

The key locus for such revolutionary
reforms is the states. Under the Constitution
it is the states that have legal responsibility
for education. Even after decades of uncon-
stitutional federal education programs, more
than 90 percent of government financing for
elementary and secondary schools still comes
from state and local taxes. Education is thus
one of the most promising areas for taking
advantage of the flexibility and diversity that
the nation’s Founders gave us: Let some
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states try tuition tax credits or tax deduc-
tions, let others try vouchers, and let all learn
from each other’s experience.

This process has of course begun with the
parental choice programs already enacted in
Wisconsin, Ohio, Florida, and elsewhere. In
education as in other areas, the 18th-century
principles built into the country’s federalist
design are better adapted to the challenges of
the fast-moving, down-sizing, open-ended
21st century than are the static, top-heavy,
homogeneous structures left over from the
mid-20th century.
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