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October 7, 1977 

SUNSET PROPOSALS : 
. .  - .. _._ . .  .- ..-. . . .  . .. . . . . .  .. - 

CAN THEY REFORM THE BUREAUCRACY. ? 
-.. . . . . . .  .- . - . . . . . . .  ... _.&.._. ... - . . . . . . .  ..I . -. 

s E X E C U T I V E  S U M M A R Y  

Politicians are well aware of the rising.citizen impatience 
with the almost exponential growth in the size and cost of the 
federal government. As Senator William Roth has stated, "One 
clear mandate from the 1976 election is to streamline the federal 
bureaucracy and reform poor planning, excessive paperwork, admi- 
nistrative overlap, and program duplication in government." The 
reasons for this mandate are obvious. Consider: 

*There are 228 health programs, 156 income-security and 
and social-service programs, and 83:housing:-'pfograms 
scattered among several of the executive departments. 

*In. the last twelve years, the number of federal spend- 
ing programs increased from 50 to nearly 1,000. The 
federal budget climbed from $158.2 billion fn 1967 to 
$.413 billion in fiscal year 1977. 

1 

*The federal debt currently exceeds $633 billion, and 
the yearly interest payment is almost $40'bPllion. 

"Combined state and federal taxes, 'says a report by the 
Joint Economic Committee of Congress, are rising twice 
as fast as the costs of food, housing, and transporta- 
tion. The average taxpayer today must work four'months 
.to pay his tax bill. 
*A January Gallup poll found that 39. percent of the %. : . .  . .  

. . . .  
.American. people believe that big government is '''the 
:-biggest '.threat t o  the country in'-the future. 

- 

NOTE:. Nothing written here is t o  be construed as  necessarily ref lect ing the 
vdews _-:_ *. 04 Hcriitag.e---.Founda-ti.on _ A _ . -  .- . or. as. -- an :at-te-mpc <o,-.aid . or:-.hi!nder.: _. - .  %ez pasj- 
sage of any b i l l  be-fore Congress. 



In the last three years, Congress, in response to public 
outrage about federal spending, has sought ways to reverse the 
profligate spending which has become almost institutionalized- 
since the administration of Franklin Roosevelt. The Congres- 
sional Budget and Impoundment Control Act, passed in 1974, is 
a major reform which forces Congress to establish spending and 
revenue targets and budgetary priorities in its annual considera- 
tion of the. federal budget. It also requires both Houses to 
vote annually on the level of the federal debt, which had pre- 
viously been treated as a leftover result of the budgetary pro- 
cess. Passage of the budget act was a first step towards dis- 
ciplining the larger categories of the budget. In the last two 
years, committees of both Houses, but primarily of the Senate, 
have discussed legislation designed to extend the same discipline 
to the multitude of individual federal programs and the regula- 
tory agencies. 

Two much-discussed legislative ideas, zero-based budgeting 
and sunset review, have been the subject of over fifty bills in- 
troduced in the Congress during the last two years. Under the 
sunset idea, government agencies and programs would be forced to 
justify their own existence at the end of their authorization 
period or face automatic termination. Senator Edmund Muskie, 
backedby--abipartisan Senate group of supporters, included both 
sunset review and zero-based review in S2925, which he intro- 
duced in the last session of the 94th Congress. Critics con- 
tended that this was too big a pill for the federal bureaucracy 
to swallow at once, and the bill died in committee. Undeterred, 
Muskie has . introduced a new sunset bill, S2, with more flexi- 
ble review guidelines for the committees:to follow,into the 95th 
Congress. 

I 

Muskie's bill would take on the entire federal spending 
process at once. Eight other proposed bills have the regulatory 
agencies as their target. In recent years, the mass of federal 
regulation has provoked more rancorous argument between Congress, 
business, consumers, and federal bureaucrats than any other-part 
6.f 'the. gove-rnment . 

and the major regulatory reform bills now pending in the Senate. 
All of them had wide bipartisan support when introduced, but en- 
thusiasm for the bills has waned as many questions have arisen 
over their merits. 

This paper provides detailed analyses of the sunset act, S2, 

The 'Sunset Act of '1977', S2. Critics have contended that 
the time and work involved in reviewing one-third of federal 
spending programs every two years would be an impossible burden 
for congressional committees. There is no agreement about 
what federal programs should be exempt from sunset. Such long- 
established federal programs as the Tennessee Valley Authority, 
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the Center for Disease Control, and most veteran's benefits would 
be subject to the reeiew and termination process as the bill is 
now written. 

The Regulatory Reform Act, S600. A tough bill which would re- 
quire periodic executive department attempts to reduce the number 
and scope of federal regulations. The executive department would 
be required to regularly assess the effects of regulation on 
specific categories of business. 

The Interim Regulatory Act, S263. This bill would require 
seven independent regulatory commissions to make recommendations 
to Congress for the simplication and recodification of all 
statutes by authority of which they carry out their activities. 
It would not effect any reduction in the amount of regulation. 

The Interim Regulatory Acts, S1532-1537. These bills con- 
cern the same seven regulatory commissions and also would not 
reduce the level of federal regulatory activitp. Their purpose 
is to force the commissions to recodify, update, and streamline 
the regulations they have issued. The commissions would be pro- 
vided new muscle to enforCeltheir regulations under a clause 
which grants them extensive powers of litigation. In addition, 
the bill would provide, both to business and consumer advocates, 
easier and quicker access to the ruling boards of the commissions. 
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-- There are 228 health programs, 156 income-security and 
social-service programs, 83 housing 'programs.scattered . .  . among 
several of the executive departments. 

-- A General Accounting Office study found eight health 
clinics which receive federal funds operating in one neighbor- 
hood under different programs with none of them having any know- 
ledge of what the others were doing. 

-- The GAO has found agencies unable to say how much they 
were spending on administrative costs as compared with actual 
services. 

-- In the last twelve years, the number of federal spending 
programs increased from 50 to nearly !1,.000. 
climbed from $158.2 billion in 1967 to an estimated $413 billion 
for fiscal year 1977. 

yearly interest payment is almost $40 billion. 

The Federal bud-?. 

-- The federal debt currently exceeds $633 billion, and the 

-- Combined state and federal taxes, says a report by the 
Joint Economic Committee of Congress, are rising twice as fast 
as the costs of food, housing and transportation. The average 
taxpayer today must work four full months just to pay his tax 
bill . , 

-- There are now forty-four independent agencies, twelve 
cabinet departments and 1,240 other units of the federal govern- 
ment. 

-- A January Gallup poll found that 39 percent of the Ameri- 
can people beliebe that-big government is "the biggest threat to 
the country in the future." (Emphasis added.) 

-- A 1976 Harris survey found that 76 percent of the people 
think thatll'the trouble with government is that the elected of- 
ficials have lost control over the bureaucrats, who really run 
things. *I 

H I S T O R Y  O F  G O V E R N M E N T  R E O R G A N I Z A T I O N  A N D  R E G U L A T O R Y  R E F O R M  P L A N S  

Worry about the growth of the federal bureaucracy is not 
new. Former Supreme Court Justice William 0. Douglas, as chair- 
man of the Securities and Exchange Commission, proposed to 
President Franklin Roosevelt that every federal agency should 
be abolished within ten years of creation. Since World War 11, 
two independent federally funded citizens commissions, commonly 
known as the Hoover Commissions, have conducted thorough reviews 
of the organization and effectiveness'of the federal government. 
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The recommendations of the first Hoover Commission (1947-1949) 
led to the Reorganization Act of 1949, which gave the President 
the authority to reorganize the executive branch and create new 
executive agencies subject to the veto of either House of 
Congress. The creation of the Office of Management and Budget, 
the Domestic Council, and the Environmental Protection Agency 
in 1970 are examples of federal reorganization that took place 
under this act. Before the President's reorganization authority 
under this act terminated in 1973, seventy-one reorganizations 
went into effect while nineteen were vetoed. President Johnson 
proposed seventeen reorganization plans and President Nixon six; 
all went into effect. It should be noted that most presidential 
actions under the Reorganization Act sought a greater efficiency 
in the federal bureaucracy, but did not have the effect of re- 
ducing its size. In 1971, President Nixon proposed that the 
twelve cabinet departments be reduced to eight. The plan was 
widely praised by political scientists and various other ob- 
servers of government, but was never given serious consideration 
in congress. 

PROGRAM E V A L U A T I O N  A N D  C O N G R E S S I O N A L  O V E R S I G H T  

Conqr.ess I "oversit 'I auth oritv, bv which it assigns itself 
the task of periodically evaluating the efficiency, purpose and 
cost-effectiveness of federal agencies and programs, is well 
established in law. The most important congressional bills and 
resolutions concerning oversight are: 

-- the Intergovernmental Cooperation Act of 1968 which 
requires congressional committee to reevaluate at least every 
four years grant-in-aid programs that do not have expiration 
dates; 

: I -- the Legislative Reorganization Act of 1970 which ordered 
the Comptroller General to "review and analyze the results of 
government programs and activities carried on under existing law." 
The same act also directed that GAO personnel should be available 
to congressional committees to assist in evaluations. 

In 1973 the Office of Management and Budget established a 
Division of Evaluation and Program Implementation to assist 
federal agencies in improving their own evaluation work. The 
House Committee Reform Amendments of 1974 stated that the House 
legislative committees must establish special oversight sub- 
committees. It also required existing subcommittees to carry 
out substantial'oversight in their legislative areas. The 
same group of amendments also directed the House Committee an 
Government Operations to assist the oversight committees in 
their activities. 

Obviously Congress is becoming increasingly concerned about 
evaluating the programs that receive federal funds. According 
to the Congressional Research Service of the Library of Congress, 
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“ f e d e r a l  expendi tures  f o r  program eva lua t ion  rose 650 per- I ’  
c e n t  from 1969 t o  1 9 7 4 , - -  from $20 m i l l i o n  t o  m o r e  thanl$130 
mi l l i on .  S t i l l ,  many members of Congress, and a growing per- 
c e n t  of t h e  pub l i c ,  t h ink  t h a t  t h e  ove r s igh t  procedures  a l r eady  
e s t a b l i s h e d  are inadequate  and o f t e n  ignored. 

T H E  F E D E R A L  B U D G E T  

Review of t h e  budget -- as  opposed t o  review of t h e  programs 
for which funds are budgeted -- has been brought under inc reas ing  
s c r u t i n y  i n  r e c e n t  years .  The replacement of the o l d  Bureau of 
t h e  Budget w i th  t h e  Of f i ce  of Management and Budget i n  1970  w a s  
an  execu t ive  p l an  t o  g e t  more c e n t r a l i z e d  c o n t r o l  over  t h e  budget 
process .  I n  1973 OMB inaugurated a managemen.t by budget system -- 
a procedure designed t o  force t h e  managers of t h e  bureaucracy 
t o  d i r e c t  t h e i r  programs according t o  s t a t e d  ob jec t ives .  

The most s i g n i f i c a n t  budgetary l e g i s l a t i o n  of r e c e n t  yea r s  

This  

w a s  t h e  Congressional Budget and Impoundment Control  A c t  of 1974, 
which, f o r h e  f i r s t  t i m e ,  e s t a b l i s h e d  a y e a r l y  procedure t o r  
Congress t o  spec i fy  t h e  t o t a l  s i z e  of t h e  f e d e r a l  budget. 
sweeping budget reform act: 

1) f o r c e s  t h e  t w o  houses t o  ag ree  on spending and revenue 
t a r g e t s  and budgetary p r i o r i t i e s ,  

2) au thor i zes  the l e g i s l a t i v e  committees of Congress t o  
undertake eva lua t ions  of  f e d e r a l  programs and agencies  or t h e  
l a w s  by which money is  g ran ted  t o  t h e s e  f e d e r a l  programs, or 
t o  order f e d e r a l  agencies  t o  undertake t h e s e  eva lua t ions  them- 
s e l v e s  and then  r e p o r t  t o  t h e  committees, 

3 )  c rea t ed  a new GAO o f f i c e  f o r  t h e  purpose of ,recommendix. 
methods of eva lua t ion  t o  Congress, 

4 )  r e q u i r e s  t h e  Treasury Department and OMB to  provide  in-  
formation on federal programs and spending t o  congress iona l  com- 
m i t t e e s ,  t h e  GAO and t h e  Congressional Budget Of f i ce  on r eques t ,  

5)  provides  for  inc reased  congress iona l  c o n t r o l  over  execu- 
t i v e  spending dec i s ions  through t h e  impoundment p rov i s ion  of t h e  
A c t .  

A C T I O N S  B Y  T H E  S T A T E S  

S t a t e  governments have been more v igorous  i n  reorganiz ing  
and s t r eaml in ing  the i r  bureaucracies .  Dur.ing the  l a s t  t e n  y e a r s ,  
twenty states have completely overhauled t h e i r  execu t ive  branches.  
I n  1 9 7 1  Governor Jimmy C a r t e r  in t roduced  zero-based budgeting 
i n t o  t h e  government of Georgia. Modified ve r s ions  of zero-based 
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budgeting are used in four additional states. In 1976 Colorado 
became the first state to pass a comprehensive sunset law. Un- 
der the Colorado plan, the state's regulatory agencies, repre- 
senting about a third of the executive bureaucracy, face termina- 
tion or "sunset" every six years unless they justify the purpose 
and costs of their existence. A third of the state's thirty-nine 
agencies subject to the sunset law are reviewed in publiTI', 
hearings every' two years. Of the thirteen agencies reviewed in 
the 1977 session of the legislature, four were abolished, two 
were merged and another one was moved to..@''.dif ferent department. 
Twenty-two other states have enacted versionsof the sunset idea. 
The first round of review is scheduled to go into effect within 
the next two years for all these states. In addition, Alabama 
has enacted a "high noon" law whereby state agencies are auto- 
matically reviewed but not terminated: they can be terminated 
only by a special act of the legislature. 

F E D E R A L  S U N S E T  L E G I S L A T I O N  

Sunset legislation was introduced by members of both houses 
of Congress in 1976. In the House, the proposal, despite the 
bipartisan support of 112 co-sponsors, never got beyond hearings 
held separately by the Budget Committee and the Rules Committee. 
The Senate bill, S2925, co-sponsored by fifty-five senators, was 
referred to three different committees. Senator Edmund Muskie, 
the power behind the budget. reform act of 1974, introduced the 

Budget Committee, saw the sunset bill as a necessary adjunct 
to budgetary reform. 

-- 
The Senate Government Affairs Committee unanimously reported 

S2925 on August 6, 1976. There were six significant provisions 
of the bill. 

1. Budgeted programs and activities, grouped by function, 
would be assigned to legislative committees for review -- that i s , '  
all federal programs of similar purpose would be reviewed at the 
same time. During the first cycle of review, all programs of 
similar purpose, regardless of their original authorization 
period, would have to be reauthorized. After the first cycle, 
these programs would then come up for reauthorization together 
every five years. 

2.  Each category of budgeted programs and activities would 
have to be reviewed and reauthorized every five years. If a pro- 
gram was not.reauthorized, the money for its activities would be 
taken away. 

to the funding of specific agencies or programs. Thus, agencies 
and programs terminated under sunset would still exist on paper 

3 .  The bill did not apply to any authorizing law, but only 
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with complete legal authority but would have no funds to operate. 
Obviously, funds could be reappropriated at any time. 

4.  Reauthorizations would be limited to five years or 
less . 

5. Exempted from the sunset process were interest payments 
on the national debt, other interest payments, and programs funded 
,by individual contributions such as Social Security and Medicare. 

. ' 6 .  
be carried out over an 18-month period prior to the sunset date. 
The legislative committees of Congress would be required to con- 
duct extensive zero-based reviews of all programs within their 
jurisdiction every five years. In addition, the President, be- 
fore submitting his budget message to Congress, would be required 
to conduct zero-based review of all executive branch programs and 
activities scheduled for termination in the upcoming year. Bills 
authorizing funds for less than five years would not be subject 
to zero-base review. 

The process of sunset review was quite detailed and would 

The Senate Rules and Administration Committee reported sun- 
set without recommendation but also "without prejudice." The 
criticisms of the committee stemmed from its perspective of having 
jurisdiction over all legislation concerning rules and procedures 
for the conduct of daily business of the Senate. Although four 
Rules Committee members were co-sponsors of S2925, the committee 
as a whole warned that "this far-reaching proposal would con- 
siderably alter as well as increase existing congressional pro- 
cedure." The committee considered it unrealistic that so few 
programs were exempted from the sunset review process, and ac- 
cordingly, recommended that programs such as the Tennessee Valley 
Authority and the Center for Disease Control, be excluded. The 
committee further warned that there was no exact estimate of the 
number of programs to be reviewed, that many programs lacked def- 
inite objectives and, therefore, were not easily subject to 
evaluation, that the- five-year reauthorization period and the 
18-month review period were too inflexible, and that the review and 
reauthorization schedule would disrupt the orderly functioning 
of many programs now on three to five-year authorization plans. 
In addition, the committee pointed out that 92.2 percent of the 
1050 budget accounts represented only 10 percent of total outlays 
in fiscal year 1977. The houses of Congress would be forced to 
conduct lengthy reviews of these programs on an equal basis as 
the programs that account for 90 percent of the federal budget. 
Finally, the committee recommended a phase-out period of one 
year for any program terminated to soften the blow to both agency 
personnel and to the general economy. 

The Senate Finance Committee, while not reporting the bill, 
raised similar questions in a staff analysis. The analysis con- 
tended that legislative experience has shown that permanent 
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a u t h o r i z a t i o n  is  the  most u s e f u l  and e f f , c i e n t  means of budgeting 
for  c e r t a i n  programs. The a n a l y s i s  argued t h a t  permanent au tho r i -  
z a t i o n s  w e r e  an ind ispensable  d ip lomat ic  t o o l  i n  n e g o t i a t i n g  in-  
t e r n a t i o n a l  agreements and e s t a b l i s h i n g  economic incen t ives .  The 
a n a l y s i s  a l s o  claimed t h a t  congress iona l  o v e r s i g h t  would i n  f a c t  
decrease because committees would be p u t  i n  the  p o s i t i o n  of con- 
duc t ing  reviews as advocates r a t h e r  than cr i t ics ,  " s ince  t h e i r  
a b i l i t y  t o  o b t a i n  reenactment may depend on how convincing a case 
for reenactment they can make through those  s t u d i e s . "  

sunse t  l e g i s l a t i o n  t o  t h e  f l o o r  combined wi th  t h e  misgivings 
r a i s e d  by t h e  Senate  Rules and Finance committees, s u n s e t  l e g i s -  

second s e s s i o n  of t h e  94th Congress. Undeterred, Senator. Muskle, 
wi th  t h e  major criticisms of  t h e  b i l l  i n  mind, r e v i s e d - t h e  b i l l  
and re in t roduced  it as S 2  i n  t h e  new 95th Congress. Hearings 
w e r e  held i n  March; t h e  b i l l  w a s . f u r t h e r  r ev i sed  i n  committee 
and then r epor t ed  t o  t h e  Senate.  Again, the  Rules and Finance 
Committees have delayed a c t i o n  on t h e  b i l l ,  which almost c e r t a i n l y  

. w i l l  n o t  g e t  t o  t h e  Senate f l o o r  dur ing  t h e  f i r s t  s e s s i o n  of t h e  
c u r r e n t  Congress. Muskie i s  hoping to  g e t  t h e  b i l l  r epor t ed  o u t  
of t h e  Rules and Finance committees b y ' t h e  s p r i n g  of 1978 i n  t h e  
hope t h a t  t h e  Senate  would begin deba te  by the .beg inn ing  of sum- 
m e r .  

With t h e  l i t t l e  impetus t h a t  House committees gave t o  pushing 

l a t i o n  d i ed  i n  t h e  normal l e g i s l a t i v e  logjam a t  t h e  end of  t h e  .- 

ANALYSIS OF S2 

S2 as amended d e f i n e s  sunse t  review as "cons ide ra t ion  by t h e  
committees of t h e  Senate  and House of Representa t ives  which have 
l e g i s l a t i v e  j u r i s d i c t i o n  over  t h e  program, as t o  whether the  m e r i t s  
o f  t h e  program j u s t i f y  i t s  con t inua t ion  . r a t h e r  than  te rmina t ion ,  
i t s  a l t e r a t i o n ,  or  i t s  con t inua t ion  a t  l e v e l s  less than,  equal  to ,  
o r  g r e a t e r  than the  e x i s t i n g  l eve l . "  The preamble of t h e  b i l l  fu r -  
t h e r  states t h a t ,  for purposes of grouping f e d e r a l  agencies  and 
programs, t h e  f u n c t i o n a l  and subfunct iona l  c a t e g o r i e s  w i l l  be those  
set  f o r t h  by OMB i n  t h e  budget of t h e  United States. A l s o ,  o f f -  
budget programs, t h a t  is, those  programs t h a t  are f e d e r a l l y  funded 
b u t  whose outl-do n o t  appear i n  t h e  o u t l a y s  of t h e  t o t a l  bud- 
g e t  (1977 o u t l a y s  of t h e s e  programs: $11.1 b i l l i o n ) ,  are t o  be 
brought under t h e  s u n s e t  review and included i n  t h e  f u n c t i o n a l  
cateqories . 
TITLE I 

' T i t l e  I e s t a b l i s h e s  a s ix-year  schedule for  t h e  review and 
r e a u t h o r i z a t i o n  of t h e  budqets of federal proqrams, accordinq 
t o  qroupinqs by budget subfunction. Sunset  review would be  con- 
ducted on a t h i r d  of the  f e d e r a l  budget every t w o  yea r s ,  w i th  
t he  f i r s t  review date  scheduled for  September 30, 1982. The 
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next review date in the first cycle of the six-year review 
procedure would be September 30, 1984, and the last would oc- 
cur on September 30, 1986. 

In addition, under its major provisions, Title 1: 

-- requires that the funding for all programs, including 
those which are now permanently funded, be specifically re- 
authorized every six years according to the schedule or be 
terminated; 

-- states that programs can be authorized or reauthorized 
for less than six years but no program's authorization can ex- 
tend beyond the sunset review date for that program's budgetary 
subf unction; 

-- exempts interest on the public debt and other government 
interest obligations, all trust funds, general and federal em- ' 
ployee retirement and disability insurance, the enforcement of 
civil rights, the federal judiciary, and funding authorized in 
one year but available for expenditures in subsequent years (such 
as construction and procurement contracts) from the jurisdiction 
of the bill: 

-- restricts Congress from reauthorizing any program without 
having considered a report which assesses "to the extent practi- 
cable in quantitative and qualitative terms" the objectives and 
achievements of the program, describes similar programs that 
unnecessarily duplicate the work of the program in question, and in- 
cludes any other analyses which the relevant congfessional-com- 
mittees want to include; and 

-- provides that if the budgetary authorization for a program 
is terminated, the substantive laws and statutes which enacted 
the program will not automatically be terminated at the same time. 

ANALYSIS OF TITLE I 

For fiscal year 1977, 77 percent of the budget of the United 
States was "uncontrollable," that is, permanently authorized, 
which only major changes in substantive law could either increase 
or decrease. Trust funds financed by individual contributions, 
such as Social Security and Medicare, have always constituted 
the major part of the yearly uncontrollable percentage of the 
federal budget. For fiscal year 1977, Congress considered only 
the 23 percent of the federal budget that w a s -  subject to reauthor- 
ization. 

By way of example, the HEW-Labor reappropriations bill for 
fiscal year 1978, which was delayed because of the House-Senate 
argument over public funding of abortion, is $60.1 billion. But 
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the spending by those two departments for fiscal year 1978, in- 
cluding this controllable $60.1 billion, will actually be about 
$19 0 billion . 

If enacted, S2 would reduce the uncontrollable outlays of 
the federal budget from 77 percent to roughly 54 percent. Many 
long-established federal programs, such as the Tennessee Valley 
Authority, the Center for Disease Control, many of the programs 
which the Veterans' Administration controls, now permanently 
funded or annually renewed with little congressional criticism 
or debate, would go out of business unless Congress reviewed 
their achievements and specifically reauthorized them. 

--- 

Government spending programs are already grouped according 
to their budgetary subfunction, that is, their purpose. But the 
many programs under any one subfunction are now reauthorized in- 
dividually and in different years. Sunset would bring about a 
major reform by collecting all programs of each subfunction and 
mandating their reauthorization on the same date. Every two ' 

years Congress would be forced to think and to vote in terms of 
the larger purposes of federal spending rather than in terms of 
individual programs. 

Under Title I, every program, before it can be reauthorized, 
must be reviewed by the appropriate congressional committee or 
committees with the conclusions of this review reported to both 
houses. How reviews of programs would be carried out is a major 
question mark of the whole sunset idea. Critics contend that 
congressional committees would be burdened with an impossible 
workload. On the one hand, Title I gives the criteria (as out- 
lined above) which each sunset review must."include, but is not 
limited to." On the other hand, this same title gives each com- 
mittee the discretion to conduct reviews "in the scope and de- 
tail the committee or committees having jurisdiction deem appro- 
priate. " 

To allow Congress to respond to unforeseen emergencies, Title 
I permits new appropriations for which no money had been voted in 
the preceding fiscal year., as long as the relevant committee ex- 
plains the nature of the emergency. An example of this type of 
emergency is the authorization of relief money for the bursting 
of the Grand Teton Dam. Title I would also allow a one-year ex- 
tension for ongoing programs that the Congress has not yet re- 
authorized by the sunset review date if an authorization has 
passed either the House or Senate or been reported by a committee 
of either House. Finally, either House may change the review 
date applicable to any program, subject to some procedural limi- 
tations. 

Senator Muskie had included a Provision which would have 
brought the government program of tax expenditures under the sun- 
set review process. Tax expenditures are those tax credits, 
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deferrals and low tax rates which the government allows in or- 
der to encourage certain economic activities, such as investment, 
exporting, support of charitable institutions and others. If the 
government did not allow tax expenditures, federal revenues would 
increase an estimated $101 b.illion annually. The Governmental 
Affairs Committee voted to exclude tax expenditures from automatic 
sunset review because many critics contended that the investment 
climate would be seriously jeopardized by the uncertainty that 
tax expenditures could be eliminated. Muskie has vowed to fight 
on the Senate floor to reinstate tax expenditures under sunset. 

T I T L E  I 1  

Under its major provisions, Title 11: 

-- directs the Congressional Budget Office to compile, by 
July 1, 1979, an inventory which would provide a comprehensive, 
detailed portfolio of the legislative, budgetary and achievement 
record of every federal spending program, and 

-- requires all legislative and executive agencies to pro- 
vide the CBO any assistance that the CBO requests in the prepara- 
tion of the program inventory. 

ANALYSIS OF T I T L E  . I 1  

When Senator Muskie introduced S 2  on the floor of the Senate, 
he asked whether anyone "really knows how many federal programs 
there are all together." Under Title 11, the Congressional Bud- 
get Office would have to find out. In addition, the CBO would 
become the permanent scorekeeper of this comprehensive inventory 
which it must regularly update as Congress acts to reauthorize 
or terminate. 

T I T L E  I 1 1  

Under its major provisions, Title 111: 

-- allows the Senate and House to select a number of specific 
programs for "comprehensive evaluation" from among those subject 
to review in,any two-year period, 

-- requires the President to include in his annual budget 
message his recommendations for programs to undergo this compre- 
hensive evaluation, 

-- requires the President to submit his own evaluation'of 
the programs specified by the two Houses as subject to compre- 
hensive evaluation, and 

-- specifies guidelines for congressional committees to 
follow in conducting the comprehensive evaluations. 
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A N A L Y S I S  O F  T I T L E  I 1 1  

The most controversial section of last year's sunset bill 
dealt with the requirements and guidelines for the authorizing 
committees to follow in conducting their reviews of programs 
scheduled for reauthorization of sunset. Last year's bill 
S2925, detailed four separate stages for authorizing committees 
to follow. It included a mandatory zero-based!bud= review of 
every program. Critics cautioned that putting the entire federal 
budget on sunset review and zero-based,budget review at the same 
time was far too ambitious and that the results would be unpre=' .r 
dictable. It was also claimed that the workload would be ex- 
cessively burdensome. 

Title I11 of S2 allows the Congress to select, and the 
President to recommend, certain specific program areas for com- 
prehensive evaluation from among those subject to review. It 
is important to realize that each budgetary subfunction has many- 
program areas. Title I11 does not state that-Congress must select 
an entire subfunction for comprehensive evaluation, but only a "  
program area. Under the six-year sunset cycle, Congress would 
review nineteen subfunctions in the first two-year period, the 
same number in the second two-year period, and twenty-three in 
the final two-year period. Title I11 does not mandate the'number 
of program areas which must be subject to comprehensive evalua-, 
tion. It does not even require that any areas be so selected, 
although the report on S 2  by the Committee on Government Affairs 
states that "It is the intent of this section that a committee 
choose to select at least one program for evaluation within a 
Congress . I' 

If each oversight committee in the House and Senate chose 
one program area to scrutinize in detail over a two-year period, 
how and in what detail would it accomplish the mandatory reviews, 
as required in Title I, of all other programs=h the budgetary 
subfunctions which are subject to termination in each Congress? 
For instance, the Senate Committee on Human Resources has juris- 
diction over legislation relating to education, labor, health, 
and public welfare, all of which would be subject to sunset 
in the 97th Congress (1981-1982). The seven subcommittees of 
this committee might each pick one program area to concentrate 
on. Would the many other program areas receive only cursory 
review and automatic reauthorization as is the case now? 

The guidelines for comprehensive evaluation of single pro- 
gram areas under Title I11 are more specific and detailed than 
the guidelines for the required reviews of all program areas 
under Title I. But S2 allows for much committee discretion 
as to what is appropriate for both reviews and comprehensive 
evaluations. 
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T I T L E  I V  

Under its major provisions, Title IV: 

-- establishes a non-partisan, independent, eighteen.-member 
commission with subpoena authority to study and investigate the 
organization and operation of the executive branch with the 
purpose of making recommendations "to increase the effective- 
ness of government services, programs, functions and activities," 
and 

-- requires the commission to submit a report of its con- 
clusions by July 1, 1981, ninety days after which it will cease 
to exist. 

ANALYSIS OF T I T L E  I V  

This Hoover-type commission would be authorized $12 million 
to carry out its three-year study. The personal expenses of 
witnesses appearing before the commission would be paid for by 
the government. 

T I T L E  V 

Under its major provisions, Title V: 

-- exempts twenty-one federal regulatory agencies from the 
first full cycle of sunset review established by the bill (The 
agencies would come under the authority of S2 on January 1, 1987.) 
and, 

-- provides for a pr'ivileged "sunset reauthorization bill" 
to. extend the budgetary authorization of a program in the event 
that its reauthorization is prevented due to a filibuster or 
other delaying tactic. 

ANALYSIS OF T I T L E  V 

The twenty-one major regulatory agencies are exempted from 
the first full cycle of sunset because they are the subject of 
a companion sunset bill, S600. (See analysis below.) 

Title V provides for a special sunset reauthorization bill 
that would defer for up to six years the operation of the sunset 
termination.. Congress must adopt a joint resolution to effect 
the deferral. A sunset reauthorization bill for any program. 
could not be considered by the Senate unless a budgetary reau- 
thorization bill had been debated on the floor of the Senate 
for fifty hours. Appropriations for a program under a sunset 
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reauthorization bill could not exceed the amount of budgetary 
authority provided for that program for the fiscal year in pro- 
gress. The entire apparatus is designed to prevent members of 
Congress from deliberately delaying congressional action on a 
reauthorization bill so long that the program is automatically 
terminated. 

T H E  R E G U L A T O R Y  R E F O R M  A C T  O F  1 9 7 7 ,  S600 

This sunset bill proposes an eight-year cycle of review of 
the thirty major regulatory agencies and the regulatory offices 
of the departments of Interior and Agriculture, a quarter of 
which would be reviewed every Congress, that is, every two 
years. The sunset reviews would be accomplished by the Presi- 

- dent. His reports to Congress must include: 

-- recommendations for the reorganization or elimination 
of the functions, procedures and jurisdictions of the agencies, 

-- recommendations for the modification or abolition of 
federal regulations or agencies, 

-- recommendations for.:jlncreasing economic competition in 
the regulated industries, and 

-- a report on the impact of federal regulations on specific 
categories of industry. 

Presidential reviews would be due for the following by 
April 30, 1979: the Environmental Protection Agency, Federal 
Energy Administration, Federal Power Commission, Nuclear Regu- 
latory Commission, Federal Housing Administration, Occupational 
Safety and Health Administration and the regulatory functions 
of the Department of the Interior.; 

By April 30, 1981 for: the Civil Aeronautics Board, Inter- 
state Commerce Commission, Federal Maritime Commission, Depart- 
ment of Transportation, Federal Communications Commission; 

the Currency, Federal Deposit Insurance Corporation, Federal 
Home Loan Bank Board, Board of Governors of the Federal Reserve 
System, National Credit Union Administration, Federal Savings 
and Loan Insurance Corporation, International Trade Commission, 
Commodity Futures Trading Commission, Securities and Exchange 
Commission, Farm Credit Administration, General Services Adminis- 
tration; 

EOmmiSSion,- . Federal' Aviation Administrati&-, - Federal" Trade 

By April 30, 1983, for: the Office of the Comptroller of 

By April 30, 1985, for: the Consumer Product Safety _ _  
~ 
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Commission, Food and Drug Aclministratiori, National-High7 
way Traffic Safety Administration, Nakional Labor Relations 
Board, Federal Mediation Board, Equal Employment Opportunity 
Commission, and the regulatory functions of the Department of 
Agriculture. 

In addition, the House or Senate could demand the same 
extensive reviews on any other aqency which they wished to 
scrutinize. The.provision which requires a report on the im- 
pact of federal. regulations on categories of industry (four 
categories which taken together are comprehensive) must be 
submitted as part of each biannual review, and updated with 
each new review. Both the GAO and the Congressional Budget 
Office would be required to submit, contemporaneously with the 
presidential reports, a report largely similar to the President's 
but also including a cost-effective statement for each agency. 

If Congress did not pass reform legislation for an agency 
within fourteen months after each biannual presidential report, 
the agency would lose its authority to issue new rules and 
regulations, Two months later, if Congress had still not acted, 
the agency would lose its authority to enforce all rules and 
regulations and would be terminated at the end of the calendar 
year. Regulations "essential for preserving public health and 
safety" would be transferred to the. Departmentof Justice for 
enforcement. ' : Congress would have concurrent veto power 
over any regulation which it determined was inessential to the 
public health or.:saf ety. 

A N A L Y S I S  O F  S600 

The principal co-sponsors of this bill, Senators Percy, 
Robert Byrd and Ribicoff, wanted to exclude the regulatory 
agencies from the sunset process of S2 in order to give the 
agencies time to reorganize before joining the rest of the 
government in the review timetable outlined in S 2 .  Under S2, 
the first cycle of the sunset review process, from which the 
agencies covered by S600 would be exempt, would end September 
30, 1986, These agencies would become subject to S2 on January 
1, 1987. If passed without S2 as companion, S600 would provide 
for continuing sunset review for the regulatory agencies every 
ten years. 

has a built-in system of making sure that Congress gets the 
information it wants about each agency. The details of what 
the President must include in his report are explicit. The 
provision which demands an executive department assessment of 
the regulatory impact on industry, if it is to be substantial 
at all, must necessarily require government consultation with 
the affected industries. Section four of the bill allows the 
relevant committees of Congress to disapprove any presidential 

S600, as introduced, is a tough straightforward bill which 
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review i f  it i s  inadequate  under t h e  g u A e l i n e s  f o r  t h e  reviews. 
A f t e r  d isapproving,  or i f  t h e  P r e s i d e n t  f a i l s  completely t o  i s s u e  
a r e p o r t ,  t h e  committees themselves would prepare  t h e  r e p o r t s .  
The simultaneous s u n s e t  review bv t h e  GAO and t h e  CBO o f f e r  t h e  
members an assessment t o  comPare t o  t h a t  of t h e  execu t ive  branch. 
The s i x t e e n  month l a u  t i m e  between submission of t h e  P r e s i d e n t ' s  
report and t h e  s u n s e t  of t h e  a f f e c t e d  auencies  should allow enouuh 
t i m e  f o r  t h e  Conuress t o  adeauate lv  cons ider  t h e  m e r i t s  of t h e  
a s e n c i e s  UP f o r  sunse t .  Under S600. Conuress would be consider-  
inu  r e a u t h o r i z a t i o n  or sunse t  of t e n  r e u u l a t o r v  auencies  everv 
t w o  vears  -- i n s t e a d  of a t h i r d  of t h e  f e d e r a l  uovernment as 
r e a u i r e d  bv S 2 .  Another  e s s e n t i a l  d i f f e r e n c e  between S 2  andS600 
is  t h a t  the  former s c r u t i n i z e s  the f e d e r a l  buduet and cons ide r s  
terminat ion. .  from t h e  pe r spec t ive  of program, func t ion  (which 
concerns many agencies  a t  once), . . w h i l e  t h e  l a t te r  s c r u t i n i z e s  
the -agenc ie s  themselves (and each agency 's  many programs) and 
cons ide r s  reform o r  te rmina t ion  of t h e i r  a c t i v i t i e s  and t h e  
s t a t u t e s  which gave b i r t h  t o  them. 

mental Re la t ions ,  cha i r ed  by Senator  Muskie, he ld  hea r ings  on 
S600 i n  May and June of 1977 ,  bu t  t h e r e  has  been no a c t i o n  on 
t h e  b i l l  s i n c e  then. I t  i s  g e n e r a l l y  conceded t h a t  t h e  p o s s i b i l i -  
t ies f o r  passage of S600 are c l o s e l y  l i nked  to  passage af S 2 .  
Another l e u i s l a t i v e  P o s s i b i l i t y  i s  t h a t  S 2  could be passed with- 
o u t  t h e  paragraph which exempts t h e  r e g u l a t o r y  agencies  from t h e  
f i rs t  c y c l e  of s u n s e t  review. Thus, t h e  r e g u l a t o r y  agencies  
would n o t  have any oppor tuni ty  t o  reorganize  before  becoming p a r t  
of t h e  gene ra l  s u n s e t  review system. 

The Senate  Governmental A f f a i r s  Subcommittee on Intergovern-  

T H E  I N T E R I M  R E G U L A T O R Y  R E F O R M  A C T ,  S 2 6 3  

This  b i l l  concerns t h e  seven independent r egu la to ry  com-  
c i s s i o n s :  t h e  Federa l  Communications Commission, t h e  I n t e r s t a t e  
Commerce Commission, t h e  Federa l  Power Commission, t h e  Consumer 
Product S a f e t y  Commission, t h e  C i v i l  Aeronautics Board, t h e  
Federa l  Maritime Commission, and t h e  Federa l  Trade Commission. 

Each independent commission would be r equ i r ed  to  review 
t h e  l a w s  and c o u r t  d e c i s i o n s  which d e f i n e  i t s  a u t h o r i t y  and 
recommend l e g i s l a t i o n  t o  Congress t h a t  would s t r eaml ine  and 
r ecod i fy  t h e s e  au tho r i z ing  l a w s .  
would be au thor ized  t o  appoin t  a d i r e c t o r  t o  conduct and super- 
v i s e  t h e  review. Each commission would have t o  submit a r e p o r t  
of recommendations both  t o  t h e  P r e s i d e n t  and t o  Congress by 
October 1, 1980.  

The chairman of each commission 

A N A L Y S I S  OF S263 

The ages of t h e s e  seven commissions range from n i n e t y  y e a r s  
( t he  ICC)  t o  f i v e  y e a r s  ( t h e  CPSC) .  The purpose of t h i s  b i l l  i s  
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modernization and streamlining of authorizing statutes. No 
restriction of regulatory authority is contemplated, ,for khe 1 

I purpose of each commission is not in question; The success of 
the report each commission submits could depend on the independ- 
ence of the director of each commission's study. The bill allows 
for the possibility of such independence for it does not require 
the appointment of each commission's director to be subject to 
the provisions of the laws governing appointments in the civil 
service. The Senate passed S263 on June 10, 1977, and sent it 
to the House where there has been little action. The Commerce 
Committee estimates the total costs for all seven reports to be 

- $2.1 million over the authorized three-year period. 

I N T E R I M  R E G U L A T O R Y  R E F O R M  A C T S ,  S 1 5 3 2 - 1 5 3 7  -- S P E C I F I C  C O M M I S S I O N S  

These six bills, originally included as parts of S263, con- 
cern the same seven independent agencies'-'indivi&ualIy and would: 

-- require the commissions to recodify all the rules and 
regulations they have promulgated, 

-- require each commission to respond within four months 
to petitions concerning regulations, 

-- require tile commissions to submit their budget requests 
and legislative proposals simultaneously to Congress and the - President, 

-- allow each commission to prosecute court cases if the 

-- establish a conf lict-of-interest policy by prohibiting 
Justice Department fails to do so, 

former high-ranking agency officials from representing cases 
before a commission for two years after leaving it, 

-- require presidential appointment and senatorial confirma- 
tion of commission chairmen, and 

-- specify the appropriations for each commission (except 
for the Consumer Product Safety Commission) for each of the 
next four years. 

A N A L Y S I S  O F  S 1 5 3 2 - 1 5 3 7  

The Senate Commerce Committee decided to separate the 
lprovisions of these bills from S263 with the hope that the 
House would be more likely to pass at least some of them dur- 
ing the first session of the 95th Congress. The bills were 
reported out of the Commerce Committee along with S263 on May 
16. Since that time, S1532 (the Federal Maritime Commission), 
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S1534 (the Interstate Commerce Commission), S1535 (the Federal 
Power Commission), and S1536 (the Federal Communications Com- 
mission) have passed the Senate and have been sent to the House, 
where there has been no action. S1537 (the Civil Aeronautics 
Board) has been delayed in the Senate because of a major bill, 
which would vastly change CAB'S regulatory powers over the air- 
lines, has been under consideration there. 

The Commerce Committee chose to specify each commission's 
appropriations for the next four years but did not thereby 
establish a permanent cycle of four-year reauthorizations, as 
in the six-year cycle of S 2 .  Nor did it provide for any auto- 
matic sunset termination of the commissions after four years, 
In fact,.the committee report states that the committee is ready 
to raise the appropriation authorizations for any commission for 
any year if "it becomes evident that the authorizations for 
appropriations is too low." The Consumer Product Safety Com- 
mission was excluded from budget reauthorization because it had 
previously been reauthorized two years ago. Under current law, 
the other six commissions operate with permanent budget authority 
and yearly receive "such funds as are necessary." Also under 
current law, Congress does not receive copies of the budgets of 
the commissions at the time when they are submitted to the . 

President, and in fact, the commissions have sometimes simply ' 

refused to allow Congress to see their detailed budgets. 

While S263 would require the commissions to recodify the 
authorizing statutes by power of which they issue regulations, 
these six bills would require the commissions to tidy up, but 
not change substantively, the regulations themselves. It is 
conceivable that the provision which forces the commissions to 
give timely consideration to petitions could result in less 
regulation since' the regulated community would better be able 
to oppose what it considers'ill-advised regulations. 
other hand, the same provision would allow any "interested 
person" the same timely access for the purpose of proposing 
that a commission issue new regulations concerning some area 
under its authority. 

violators of regulations to court under the provision which 
allows them to initiate court proceedings if the Justice Depart- 
ment fails to do so when requested by any commission. Under 
current law, the Interstate Commerce Commission, the Federal 

' Maritime Commission, and the Federal Trade Commission have 
limited independent powers of litigation of their own. These 
bills would substantially extend the powers of those three 
commissions and grant the same substantial powers for the'first 
time to the Civil Aeronautics Board, the Federal Communications 
Commission, The Federal Power Commission, and Consumer Product 
Safety Commission. 

On the 

Finally, the commissions would be given new muscle to take 
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THE FEDERAL S P E N D I N G  CONTROL ACT OF 1 9 7 7 ,  ' S 1 2 4 4  

Under its major provisions, this act: 

-- provides that no new authorizations be for longer than I 

four years, 

-- that existing programs be reauthorized within five 
years, 

-- that the reports on new programs or the reauthoriza- 
tions of existing programs reflect a basic evaluation of the 
need for such program and of its probable (or actual) success. 

A N A L Y S I S  OF S1244 

This bill, sponsored by Senator Biden, while seekin,g the 
same ends as S2, is far less elaborate and ambitious. S1244 
limits the period of authorizations for any program and estab- 
lishes a four-year review cycle, but it does not force review 
of all similar programs at the same time, as does S2.  
has been referred to the Senate Committee on Governmental Af- 
fairs, but no hearing's .have been held. 

The bill 

- Tom Ascik 
Policy Analyst 


