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FOREWORD

This groundbreaking study rests on a simple premise: the many laws on the books to protect
the working poor mean little if they are not enforced. For far too many of our fellow Ameri-
cans, the latticework of legal protection may be little more than an illusion. Regardless of what
the minimum wage law says, they are not paid the minimum wage. Regardless of what the
overtime laws require, they do not receive overtime. They work in unsafe conditions, are easily
abused by employers, and have little recourse to their rights or law. This invisible economy is
all around us. And as this report shows, it is not limited to a few sweatshops and fly-by-night
firms. These practices appear to have spread to established and thriving industries.

Unregulated Work in the Global City is the product of a multi-year research project led by Dr.
Annette Bernhardt, one of the nation’s leading experts on low-wage employment. It details a
world of work, as the authors write, “outside the experience and imagination of many Ameri-
cans.” It is a powerful piece of scholarship harnessed to moral passion. It focuses on New
York City, but we are convinced that the conditions it describes exist throughout the American
economy.

What can we do about it? The Brennan Center for Justice at NYU School of Law is a public
policy and law institute devoted to democracy and justice. We use our tools of law, scholar-
ship, education and advocacy, seeking to apply core American values to new challenges and
new times. We are nonpartisan and independent.

In this we stand in a long tradition of think tank and advocacy organizations that used expertise
on behalf of —and in concert with — working people and their advocates. In the early 20th Cen-
tury, at a similar time of economic dislocation, organizations such as the New York Consumers
League and leaders such as Frances Perkins reacted to outrages such as the Triangle Shirtwaist
Company fire to propose laws to protect working people. Eventually they passed laws to guar-
antee overtime, impose a minimum wage, and enable workers to organize unions. They forged
an economic compact that offered working people security in exchange for hard work.

The social contract of that era has long since broken down. It is time for us to write a new one,
a social contract rooted in the simple idea that people who work the hardest and for the low-
est pay deserve strong enforcement and legal protection — the same as everyone else. We now
must begin the task of enacting and enforcing new, modern, effective laws to police employers
and protect employees. If we take seriously our ideals of justice, of opportunity, indeed, of
democracy, we can do no less.

Michael Waldman
Executive Director, Brennan Center for Justice at NYU School of Law
April 2007
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EXECUTIVE SUMMARY

In this report, we describe a world of work that lies outside the experience and imagination of
many Americans. It is a world where jobs pay less than the minimum wage, and sometimes
nothing at all; where employers do not pay overtime for 60-hour weeks, and deny meal breaks
that are required by law; where vital health and safety regulations are routinely ignored, even
after injuries occur; and where workers are subject to blatant discrimination, and retaliated
against for speaking up or trying to organize.

Such conditions exist here in New York City, in occupations and industries that span the
breadth of the city’s economy. They are not isolated, short-lived cases of exploitation at the
fringe of the city’s economy. Instead, the systematic violation of our country’s core employ-
ment and labor laws — what we call “unregulated work” — is threatening to become a way of
doing business for unscrupulous employers. And yet from the standpoint of public policy,
these jobs (and the workers who hold them) are too often off the radar screen.

THE STUDY

Drawing on intensive research conducted between 2003 and 2006, this report documents for
the first time the landscape of unregulated work in New York City, identifying the types of laws
that employers are violating, the range of industries that are most deeply involved, the variety
of business strategies that result in violations, and the workers who are most affected. Using
standard social science protocols, we integrated qualitative, quantitative and archival research:
(a) in-depth interviews with 326 individuals, including workers, employers, staff members of
regulatory agencies, service providers, unions and community-based organizations; (b) analysis
of labor market datasets, as well as data on enforcement efforts by government agencies obtained
through the Freedom of Information Act; and (c) analysis of hundreds of documents from
newspaper sources, industry publications, business associations, and academic journals.

THE VIOLATIONS

Our fieldwork identified eight broad categories of workplace violations being committed by
some employers in New York City:

»  Wage and hour violations: We documented employers paying less than the minimum wage,
failing to pay overtime, not paying at all, forcing employees to work off the clock, not giv-
ing breaks, stealing workers’ tips, and violating prevailing wage laws on public construction
projects.

* Health and safety violations: We documented employers failing to provide guards on ma-
chinery, allowing extreme temperatures and improper ventilation, requiring employees to
work on unsafe scaffolding, exposing them to chemical and airborne toxins, and failing to
provide goggles, masks, and other protective equipment.

o Workers’ compensation violations: We documented employers failing to carry workers’ com-
pensation insurance required by law, and preventing injured workers from filing workers’
compensation claims.
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* Retaliation and violations of the right to organize: We documented employers firing or pun-
ishing workers who sought to improve working conditions, as well as making pre-emptive
threats to report workers to immigration authorities.

» Independent contractor misclassification: We documented employers misclassifying their
workers as independent contractors in order to evade their legal obligation under employ-
ment and labor laws.

* Employer tax violations: We documented employers either fully or partially failing to pay
required payroll taxes on cash wages.

* Discrimination: In our research, discrimination on the basis of race, gender, country of
origin and criminal history manifested itself in firing, hiring, promotion, and in the explicit
sorting of workers into stereotyped occupations.

* Trafficking and forced labor: While not the focus of our research, we documented instances
of workers being trafficked and being prevented from leaving their jobs through passport
seizure, debt bondage, threats, physical force, or captivity.

THE EMPLOYERS

Based on analysis of our fieldwork as well as secondary data sources, we identified 13 distinct
industry clusters in New York City where unregulated work consistently appears in one or
more industry segments (the full report provides detailed data and analysis for each industry):

Groceries and supermarkets Residential construction

Retail Food and apparel manufacturing

Restaurants Laundry and dry cleaning

Building maintenance & security Taxis and dollar vans

Publicly-subsidized child care Auto repair, garages and car washes

Domestic work Personal services such as nail and beauty salons
Home health care

Scanning across the industries, we found that workplace violations are not limited to small
firms, but also occur in medium-sized and even large firms. Nor are violations limited to firms
competing on the basis of cost cutting; in a significant number of industries, violations are
also found among high-end establishments specializing in quality goods and services. This is
also not primarily a story of trade-sensitive industries forced to drive down wages because of
global competition; most of the industries listed are domestic service industries that are bound
in place and that compete in regional product markets. And while private-sector industries
dominate the landscape of unregulated work, publicly-funded industries such as home health
care and subsidized child care are not immune.

One consistent finding, however, is that violations of employment and labor laws are much less

common in unionized workplaces, especially those that are in an industry (or industry segment)
where union density is high. Another consistent finding is that employers who are violating
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one workplace law are often violating other laws as well — in some industries, these “bundles” of
practices have become so routine that they appear to constitute a distinct business strategy.

THE WORKERS

Not surprisingly, the workers most impacted by workplace violations are those with the least
power to dictate their terms of employment: undocumented and documented immigrants,
and in smaller numbers, people with criminal convictions and those transitioning off welfare.
Moreover, unregulated jobs exhibit a high degree of occupational segregation on the basis of
race, ethnicity, and especially gender. Long tenures within a particular industry are common,
and the jump to better-paid, regulated jobs is difficult. Barriers include lack of legal status,
education and fluency in English; criminal records; discrimination; and the structural lack of
good jobs in low-wage industries.

THE BROKERS

Various labor market intermediaries help to connect workers to unregulated jobs, most notably
“storefront” employment agencies that have multiplied across the city over the past decade, es-
pecially in low-income and immigrant neighborhoods. Significant numbers of these agencies
violate regulations, often in pernicious ways — by charging workers high fees, sending them
to jobs that do not exist, refusing to refund fees, and screening applicants on the basis of race.
Most troubling, they often knowingly place workers in jobs that violate employment and labor
laws, in effect becoming part of the problem.

EXPLAINING UNREGULATED WORK

Fully unpacking the causes of unregulated work in New York City requires analysis of political
and economic changes far beyond the immediate borders of the city. Our initial inventory of
the forces at work includes:

Three Decades of Economic Restructuring: Globalization, deindustrialization, deunionization and a
deteriorating social contract have reshaped how and where work is performed, and what it is paid.
In our analysis, workplace violations are a logical extension of these restructuring trends, since the
same fundamental strategy is at work: competition based first and foremost on cutting labor costs.
For example, global competition has pushed local apparel and food manufacturers to sweatshop
conditions commonly associated with the 19th century. In the supermarket industry, it has been
a story of large retailers pushing competitors to a low-wage business model. The subcontracting of
laundry, janitorial and security services at this point is virtually complete, opening the door to sub-
standard working conditions. And in industries such as restaurants, deunionization has increased
the likelihood that some employers will pay below the minimum wage. Finally, growing inequal-
ity has swelled the ranks of high-income families purchasing services such as domestic work that lie
largely outside the reach of regulation. At the same time, it has generated an entire subeconomy of
unregulated work that produces goods and services for low-wage workers and their families.
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Inadequate Enforcement: When employers have incentives to cross the line into breaking the
law, strong enforcement of those laws serves as a critical brake on violations. Unfortunately,
available data indicate considerable weakness in the extent to which federal and state authori-
ties enforce minimum wage, overtime, health and safety, right to organize, and workers” com-
pensation laws. In New York, the incoming Spitzer Administration has signaled that it will
move the state Department of Labor towards better enforcement. But during the time when
our research was conducted, the record suggests inadequate enforcement by the state agency,
both in terms of resources (lack of staffing) and administrative will (for example, multi-year
delays in processing cases, and settling claims for far less than what workers were owed).

Inadequate Legal Standards: In the 21st century workplace, traditional definitions of employer
and employee are increasingly being challenged by a host of non-standard employment rela-
tionships. The ambiguous legal status of independent contractors, temporary workers and day
laborers, as well as the growing use of subcontracted workers, have opened the door to working
conditions that fall below the standards established by law — even as the standards themselves
are being weakened.

Dysfunctional Immigration Policy: The labor market power of immigrant workers is pro-
foundly shaped by U.S. immigration law, which at this point is widely recognized as out-
dated and dysfunctional, on the one hand allowing workers into the country while on the
other denying many of them legal status. On paper, undocumented workers are covered by
most employment and labor laws. But in practice, they are effectively disenfranchised in the
workplace, by lack of documentation, fear of discovery, and employers’ willingness to exploit
that vulnerability.

PRINCIPLES FOR PUBLIC POLICY

Everyone has a stake in addressing the problem of unregulated work. When workers and their
families struggle in poverty, the strength and resiliency of local communities suffer. When un-
scrupulous employers evade or violate core laws governing the workplace, responsible employ-
ers are forced to compete against subminimum wages or cut corners on worker safety, setting
off a race to the bottom that erodes standards throughout the labor market. And when signifi-
cant numbers of workers are underpaid, vital tax revenues are lost. In short, public policy has a
fundamental role to play in protecting the rights and lives of workers. Three principles should
drive the development of a strong reform agenda at the federal, state and local level:

1. Strengthen Government's Enforcement of Employment and Labor Laws
Significant resources and power reside with the agencies responsible for enforcing wage and
hour, health and safety, prevailing wage, anti-discrimination, taxation, and right-to-organize
laws. Tapping the often unrealized potential of these agencies will require increased stafling,
but even more importantly, aggressive enforcement in low-wage industries, coordination
with stakeholders on the ground, and stronger penalties so that violations carry high costs.
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2. Update Legal Standards for the 21st Century Workplace

Raising the minimum wage, updating health and safety standards, expanding overtime cov-
erage, and restoring the right of workers to organize — all are key improvements that will
improve compliance in the workplace and boost the competitive position of employers
who play by the rules. Employment and labor laws must also be updated to address new
strategies by employers to evade responsibility for their workers, such as subcontracting and
independent contractor misclassification. And historical exclusions of occupations such as
home care workers from legal protection must be ended once and for all.

3. Establish Equal Status for Immigrants in the Workplace

The best defense against workplace violations is workers who know their rights, have full
status under the law to assert them, have access to legal services, and do not fear retaliation
when bringing claims against their employers. Therefore, a guiding principle for national
immigration reform must be that immigrant workers have equal protection and equal status
in the workplace. In addition, agencies enforcing employment and labor laws must create a
firewall between themselves and immigration agencies, so that workers do not fear deporta-
tion when bringing a wage claim. And all workers, regardless of immigration status, must
be entitled to the full remedies available under law.

GOING LOCAL

New York City is home to a broad array of local organizations that have deep relationships
in impacted communities and that can help address the problem of workplace violations. In
particular, immigrant worker centers and unions should be a key resource for government
enforcement efforts, providing much-needed information about industry dynamics and em-
ployer evasion tactics. At the same time, city government has an array of tools that it should
use to send the signal that unregulated work will not be tolerated in New York. The City can
harness its extensive network of service providers to deliver outreach and education about
rights in the workplace. It can commit funds to increase the legal services available to work-
ers with wage claims. It can support the creation of more day labor centers; crack down on
exploitative employment agencies; educate employers about their legal responsibilities; ensure
safety at construction sites; and rigorously enforce the prevailing wage and living wage laws
under its jurisdiction.

After a decades-long struggle to emerge from the fiscal crisis of the 1970s, New York City now
sits at the cusp of sustained growth. Yet the working conditions described in this report force
the question: will the city’s resurgence be built on a set of workplace practices that violate not
only the letter of the law, but also our most basic principles of dignity and justice? In the voices
of the workers, legal advocates and other stakeholders that we interviewed over the past three
years, we heard the hope and conviction that our city can, and must, do better.
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I. INTRODUCTION

In this report, we describe a world of work that lies outside the experience and imagination of
many Americans. It is a world where jobs pay less than the minimum wage, and sometimes
nothing at all; where employers do not pay overtime for 60-hour weeks, and deny meal breaks
that are required by law; where vital health and safety regulations are routinely ignored, even
after injuries occur; and where workers are subject to blatant discrimination, and retaliated
against for speaking up or trying to organize.

In short, the fundamental legal protections in the workplace that were hard fought and hard
won in the last century do not apply. As we will see, such conditions — what we call “unregu-
lated work” — exist here in New York City, in occupations and industries that span the breadth
of the city’s economy.

The traces are everywhere in our daily lives, as we consume services and goods that are pro-
duced in substandard and illegal conditions within the borders of the five boroughs. We shop
at a gourmet grocer store, which may be paying as little as $5 an hour to the worker washing

and sorting produce. We pick up clothes from the local dry cleaner, which has likely

The systematic violation of
employment and labor laws
is threatening to become

a way of doing business for
unscrupulous employers -
documented here for
low-wage industries, but
increasingly putting pressure

on_firms higher up the wage
ladder to follow suit.

sent its work to an industrial plant rife with violations of health and safety regula-
tions. We go to a restaurant — it could be a small diner or rated with four stars — and
chances are that the dishwashers and cooks are not receiving overtime for the 60 to
70 hours that they have worked. We pay weekly visits to the neighborhood nail sa-
lon, which might well be part of a chain currently under investigation for underpay-
ing its workers. We bring in a small contractor to paint or remodel our homes, and
in all probability at least one of the workers has been cheated out of wages during
the past six months.

These are not isolated, short-lived cases of exploitation at the fringe of the city’s

economy. Instead, the systematic violation of employment and labor laws is threat-
ening to become a way of doing business for unscrupulous employers — documented here for
low-wage industries, but increasingly putting pressure on firms higher up the wage ladder to
follow suit. Fully addressing this emerging labor market is of utmost importance. It is a task
that is intimately tied to solving the problem of the spread of substandard jobs in the 21st
century, and to the challenge of coming to grips with the needs of low-wage and immigrant
workers and their families.

Over the past several years, researchers and advocates have begun to document this often ap-
palling world of workplace exploitation in cities and towns across the country — typically in the
form of case studies of particular groups of workers, particular industries, or particular immi-
grant enclaves or niches." These have been landmark studies, pulling back the curtain to reveal
a set of business practices that many assumed had long been regulated out of existence.

What we still lack, however, is comprehensive research on the scope of workplace violations,

the range of industries that are the biggest culprits, the variety of business strategies that result
in violations, and the workers who are most affected. The result has been an information
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vacuum that significantly hampers effective policy responses, whether at the federal, state or
local level. From the standpoint of government regulation, immigration policy, and even
our best-intentioned workforce development programs, these jobs (and the workers who hold
them) are too often off the radar screen.

Drawing on more than three years of intensive research and hundreds of in-depth interviews,
this report maps out, for the first time, the landscape of unregulated work in New York City.
In what follows, we describe in detail the diverse types of workplace violations that we found
in our research, and identify the occupations, industries, and workers most affected. We then
discuss some of the key economic and policy shifts that have combined to generate jobs and
work practices that are effectively beyond the reach of regulation. Finally, we present three
principles to guide the development of a coherent, effective public policy response at the fed-
eral, state and local level.

UNREGULATED WORK IN THE GLOBAL CITY



Workers in unregulated

II. METHODS AND DATA

This report is the product of three and a half years of intensive research conducted in New York
City between 2003 and 2006. From the outset, our research team confronted a number of
key challenges that are inherent in documenting workplace violations. Workers in unregulated
jobs are hard to find and often vulnerable; employers are reluctant to disclose violations of
employment and labor laws; and questions about workplace practices are difficult to construct
and answer. In addition, previous empirical research in this area is very sparse and offers only
limited guidance in shaping research design and focus.

In response, our strategy has been to rely on several sources of data, in effect “triangulating”
from multiple data points to identify, describe and analyze unregulated work.

Qualitative fieldwork: The core base of data for this project consists of in-depth interviews
with 326 individuals, conducted by a total of 14 researchers. Our fieldwork took place in two
waves. In the first wave, we scanned the range of low-wage industries in the city for initial evi-
dence of unregulated jobs, interviewing individuals with expert knowledge of these industries.
In the second wave, we then systematically interviewed the full range of stakehold-
ers within each industry, using a mix of referrals and our own independent research

jobs are hard to find and to identify key respondents. The final distribution of respondents interviewed is as
often vulnerable; employers follows: 116 workers; 84 employers; 10 staff members of governmental regulatory

are reluctant to disclose

agencies; 19 staff members of labor unions; 22 staff members of policy advocacy

violations of employment organizations; and 75 staff members of other non-profit organizations, including le-

and labor laws; and

gal services providers, social services providers, and community-based organizations.

questions about workplace Many respondents gave us data for more than one industry; on average, there are 39

practices are difficult to
construct and answer.

interviews per industry.

Interviews were conducted in three ways: (a) one-on-one interviews, (b) worker fo-
cus groups, and (c) geographic canvasses, where we identified specific areas in the city, such
as a commercial strip or manufacturing district, and conducted walk-in interviews with own-
ers, managers and workers wherever possible. Semi-structured interview protocols were used
throughout, standardized for each type of stakeholder, and interviews were recorded and writ-
ten-up in full detail. Full confidentiality was guaranteed to all respondents.

Secondary research: Data were also collected from multiple secondary sources. We constructed
a database of hundreds of documents from newspaper sources, industry publications, business
associations, and academic journals. Examples include enforcement agency announcements
of settled cases of workplace violations; industry data allowing us to profile economic trends;
academic studies of key industries or populations of workers; and investigative journalism rel-
evant to our issue area. We also created an exhaustive inventory of studies that have tried to
estimate the prevalence of workplace violations, and used the Freedom of Information Act to
obtain data on enforcement efforts by the U.S. Department of Labor.?  Finally, we used data
from the U.S. Census Bureau and the U.S. Department of Labor’s Bureau of Labor Statistics
on the industry composition and working population of New York City.
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The Brennan Center for Justice was the lead research organization for the project, in close
collaboration with researchers from the Department of Black and Hispanic Studies at Baruch
College, City University of New York. The New York City project is also part of a broader
research effort to document and analyze unregulated work in America’s urban labor markets.
In coordination with the New York research team, qualitative research is currently being car-
ried out in Chicago and Los Angeles, and a representative worker survey is being planned in
all three cities later this year.

WHAT QUALITATIVE RESEARCH CAN AND CANNOT TELL US

There are currently no comprehensive, representative data on the prevalence of workplace
violations, whether at the city, state or national level.> This means that we are not able to es-
timate, for example, how often workers in the city are paid less than the minimum wage. Nor
will our report be able to provide such data. This is inherently a qualitative research project: it
can yield rich data on the characteristics and dynamics driving unregulated work, but cannot
provide precise estimates of how common it is.

That said, we designed this research project to yield a rigorous overview of workplace violations
across New York City’s economy, drawing on standard fieldwork methods and conducting
more than 300 interviews, a very large sample by qualitative standards. From the outset, we
targeted our research at the industry level, systematically exploring which industry segments
showed evidence of unregulated work (rather than studying only a few jobs or neighborhoods,
for example). In our interviews, we explicitly asked about standard industry practices, rather
than focusing on a specific workplace or employer. A key strategy was to obtain verification
from multiple sources. For example, if workers in a given industry told us that employers often
do not provide a mandated piece of safety equipment, we would then ask about this practice in
interviews with employers, enforcement staff and legal services providers, and when available,
use secondary data such as administrative enforcement reports for verification.

In sum, assessing the prevalence of a given workplace violation from qualitative fieldwork is a
matter of researcher judgment, and must be understood as such. Nevertheless, we have made
our best effort to differentiate isolated violations from more systemic violations. Based on
information from multiple stakeholder interviews as well as secondary industry data, we have
only classified jobs as “unregulated” when we have found multiple confirmations that work-
place violations occur on a regular basis for at least some segment of the workforce.
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I1I. DEFINING UNREGULATED WORK

The American workplace is governed by a set of core employment and labor laws that set mini-
mum standards for wages, health and safety on the job, fair treatment and the right to organize.
These laws, which are summarized in Table 1, constitute the anchor for our research. Again,
our goal is to document violations of these laws (“workplace violations” for short), the indus-
tries and occupations where they occur, and the workers that are most affected.

In practice, identifying workplace violations is complicated by the fact that some jobs and
industries are either partially or entirely excluded from one or more of these legal protections.
Some of these exclusions are historical or legal artifacts, leaving groups of workers unprotected
that common sense would suggest should be covered. In addition, we are faced with the prob-
lem that some employers manipulate these exclusions in order to evade their legal obligations,
for example, by misclassifying their workers as independent contractors so that workplace
protections do not apply.

We therefore define unregulated work as jobs in which working conditions fail to meet one or
more of the standards mandated by the employment and labor laws listed in Table 1.# In this
definition, we include two types of jobs:

1. Jobs that are legally covered by all employment and labor laws, but where the employers
violate one or more of those laws.

2. Jobs that are not legally covered by one or more employment and labor laws, but where the
terms of employment are effectively dictated by an employer, contracting agency or indus-
try regulation, and where conditions of work fail to meet one or more of the minimum
standards of workplace regulation.

Several types of jobs fall into this second category. The first type is workers who are considered
employees in the eyes of the law, but who are nevertheless excluded from coverage by several
employment and labor laws. The second type is workers who are considered independent
contractors, but whose conditions of work are largely set by industry regulation or the entities
they contract with. In this report, we evaluate the working conditions of these types of jobs as
if they were covered by all employment and labor laws.

We do not include two types of jobs in our study, however. First, we do not include jobs where
the workers are truly self-employed. This means, for example, that we do not include street
vendors who are engaged as self-employed business persons, or private-pay child care workers
taking care of neighbor’s children in their own home. Second, we limit our research to jobs en-
gaged in the production of legal goods and services, and therefore do not include those engaged
in drug dealing, prostitution, and other illicit work. Clearly, workers in both of these catego-
ries often face significant economic hardships, civil rights violations and other abuses. Their
exclusion from this study is simply a function of our focus on employment and labor laws.
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TABLE 1. AN OVERVIEW OF LAWS REGULATING PRIVATE-SECTOR WORKPLACES IN NEW YORK CITY

The following table gives a general overview of core obligations that employers in New York City have to their employees
under federal, state and city laws — with the caution that we are not able to give an exhaustive account of all provisions and
limitations. In particular, each law has specific rules about which employers and which employees are covered. For example,
businesses may need to employ a certain number of workers or reach a certain threshold in annual sales in order to be cov-
ered by specific laws. In addition, most of these laws use an “employment status test;” workers who are considered indepen-
dent contractors under these tests are not covered. Below we use the term “covered workers” to mean those workers who
meet all requirements for coverage. Many of these laws also have provisions exempting workers in specific occupations from
the standards they establish; we mention only those exemptions that affect the jobs included in our study.

Key relevant statutes:

FLSA — Fair Labor Standards Act (federal law regulating wages and hours of work);

NYSLL - New York State Labor Law (state law regulating wages and hours of work, unemployment insurance, and
other workplace issues);

OSHA - Occupational Safety and Health Act (federal law regulating workplace health and safety);

NLRA - National Labor Relations Act (federal law regulating union organizing and collective bargaining);

Tidle VII  — Title VII of the Civil Rights Act of 1964 (federal law prohibiting employment discrimination);

NYCLWL — New York City Living Wage Law (local law regulating wages for certain occupations).

WAGES AND HOURS OF WORK

. Minimum wage: As of January 1, 2007, New York State law requires employers to pay a minimum wage of $7.15
per hour to covered workers. (Federal law requires a minimum wage of $5.15 per hour.)

. Minimum wage for tipped employees: Employers may pay tipped employees a lower minimum wage, as long as
tips make up the difference between the lower and regular rates. New York State law establishes different minimum
wage rates for tipped workers, depending on their industry, occupation, and average tip earnings (the lowest is $4.60
per hour, for restaurant industry food service workers). Employers must not keep any portion of the tips or distribute
any portion to non-tipped workers.

. Prevailing wage: Under federal laws, employers with contracts or subcontracts to perform construction or service
work for federal government agencies are required to pay their covered workers wages and fringe benefits that are at
least as high as the prevailing level for the occupation(s) in question. Similar state laws require prevailing wages for
construction and building services work performed under contract with state and local agencies. Under the New
York City Living Wage Law, prevailing wages are required for building services work and temporary/office work per-
formed under contract with city agencies.

. Living wage: Under the New York City Living Wage Law, employers that have contracts with New York City to pro-
vide homecare services, day care services, head start services and services to persons with cerebral palsy are required to
pay their covered employees a minimum wage of $10.00 an hour, as well as $1.50 per hour in health benefits or wages.

. Overtime: Workers covered by federal overtime law must be paid an overtime rate of 1.5 times their regular hourly
rate for all hours worked over 40 in a week. Workers who are exempt from federal overtime law but covered by the
state minimum wage law must be paid 1.5 times the state minimum wage after 40 hours (44 hours if they are resi-
dential employees).

. Breaks: Federal law does not require employers to give meal breaks or rest breaks. State law requires employers to
give many workers uninterrupted meal breaks of 30 minutes (and potentially more depending on the length of the
work day); however, employers are not required to pay for these breaks.

. Spread of hours or split shift: State law requires employers to pay an extra hour of wages at the minimum wage
rate for covered workers who work over ten hours in a day, or who work a “split shift” (i.e. a shift consisting of two or
more segments interrupted by non-work time that is not a meal period).

. Deductions: Federal and state laws limit the types and amount of deductions employers can take from covered work-
ers paychecks (e.g. for shortages, breakage, or tools and uniforms). Under federal and state law, employers may count
costs of food and lodging provided to covered workers toward the wage requirements, but only within certain limits.
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Child labor: Federal and state laws limit the hours of covered workers under 18 years old.

Retaliation: Federal and state laws prohibit employers from retaliating against covered workers for asserting their
legal rights under these laws.

WORKPLACE HEALTH AND SAFETY

Key exemptions relevant to this study: Home care attendants are exempt from minimum wage and overtime pro-
tections of federal law, but are covered by the state’s minimum wage and weaker overtime provisions (1.5 times the
minimum wagg, rather than the workers’ regular wage). Live-in domestic workers are exempt from the overtime pro-
visions of federal law, and under state law, are only entitled to an overtime rate of 1.5 times the minimum wage after
44 hours of work in a week. As explained above, workers who are deemed independent contractors are not covered
by these laws.

General duty: Federal law (OSHA) requires employers to maintain a workplace free from recognized hazards likely
to cause death or serious physical harm to their covered workers. Under state law, employers have a similar duty to
maintain a safe workplace that provides reasonable and adequate protection to workers.

Industry standards: Federal law establishes detailed workplace health and safety standards for specific industries.
State law also provides safety standards for certain types of construction work, including requiring employers to pro-
vide scaffolding and other protective devices.

Personal protective equipment: Federal law requires that personal protective equipment must be provided to cov-
ered workers where necessary.

Hazards: Federal law establishes specific exposure limits for hazardous materials, and requires employers to provide
container labels, safety data sheets, and hazard training to workers.

Access to records: Federal law requires that all workers and their representatives must be provided access to work-
place medical records and exposure records.

Industrial homework: Federal and state laws limit industrial homework by requiring certification for employers
and/or individual homeworkers before certain types of manufacturing can be performed in a home.

Child labor: Under federal and state law, workers under 18 years old are protected from performing certain hazard-
ous work.

Retaliation: Federal and state laws prohibit employers from retaliating against covered workers for claiming their
legal rights under these laws.

FAMILY AND MEDICAL LEAVE

Key exemptions to the above: Under federal law, U.S. Department of Labor regulations exclude domestic workers
from federal health and safety protections. As explained above, workers who are deemed independent contractors are
not covered by these laws.

Family and medical leave: Under the Family and Medical Leave Act (FMLA), employers must allow covered em-
ployees up to 12 weeks of unpaid leave during any 12-month period for the birth and care of a newborn child, place-
ment of a son or daughter for adoption or foster care, care for an immediate family member with a serious health
condition, or medical leave because of a serious health condition, under the Family and Medical Leave Act.

INSURANCE AND EMPLOYER TAXES

Coverage: While there are no specific exemptions, coverage of this law is relatively narrow. Employers must have at
least 50 employees; employees must have worked for at least 12 months for the employer, and have worked at least
1,250 hours in the 12 months immediately preceding the leave period.

Workers’ compensation (New York state law): Employers are required to provide workers’ compensation coverage
for their employees, either by purchasing insurance coverage or by obtaining authorization to be self-insured. Workers
who suffer from an illness or injury related to their job are eligible to receive paid medical care, regardless of whether
the employer carried insurance; workers who become totally or partially disabled as a result of this illness or injury are
eligible for cash benefits. It is illegal for employers to retaliate against workers for filing a workers’ compensation claim.

o)
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. Disability insurance (New York state law): Employers are required to provide for the payment of Disability Ben-
efits for their employees, either by purchasing insurance coverage or by obtaining authorization to be self-insured.
Workers who are disabled due to an injury or illness that is not job related are then eligible for cash benefits for up
to 26 weeks. Employers of personal or domestic employees in a private home are not subject to purchase disability
insurance unless at least one of their employees works 40 or more hours per week.

. Unemployment insurance (New York state law): Employers are required to pay state unemployment insurance
taxes so that workers can access cash benefits when they become unemployed through no fault of their own. Employ-
ers are also required to pay a federal tax that finances various components of the unemployment insurance system.

. Social Security, Medicare and unemployment taxes (federal law): Employers are required to pay FICA taxes and
federal unemployment taxes on employees’ wages. FICA taxes fund (1) Social Security, which provides retirement
income to covered workers, as well as other benefits such as long term disability insurance and survivors’ benefits; and
(2) Medicare, a federal health insurance system for people 65 and older or people with disabilities.

ORGANIZING AND COLLECTIVE BARGAINING

J Unionization: Federal law (NLRA) requires that employers must respect their covered workers’ rights to self-organi-
zation, and to form, join, or assist labor organizations.

. Collective bargaining: Federal law requires that employers must respect their covered workers’ rights to bargain col-
lectively about wages and working conditions through representatives of their own choosing.

. Concerted activities: Federal law requires that employers must respect their covered workers’ rights to act together
for purposes of collective bargaining or other mutual aid or protection.

. Retaliation: Federal law prohibits employers from retaliating against covered workers for exercising their legal rights
under this law.

. Key exemptions to the above: Domestic workers are excluded from organizing and collective bargaining laws (with
the exception of domestic workers employed by agencies, who have organizing rights under state law). As explained
above, workers who are deemed independent contractors are not covered by these laws.

ANTI-DISCRIMINATION

. Title VII and other federal laws, together with the New York State Human Rights Law, prohibit employers from
discriminating against covered workers on the basis of race, color, creed or religion, sex, national origin, disability,
military status, marital status or age. The New York City Human Rights Law goes further, both by forbidding spe-
cific discriminatory acts, and by adding several additional protected statuses: immigration status, sexual orientation,
gender identity, arrest or conviction record, partnership status, and status as a victim of domestic violence, stalking
and sex offenses.

. The Immigration Reform and Control Act (federal law) prohibits employers from discriminating against individuals
with work authorization on the basis of their citizenship status.

. Federal, state, and city laws prohibit employers from retaliating against covered workers for claiming their legal rights
under these laws.

. New York State Corrections Law prohibits employers from denying jobs to applicants on the basis of past criminal
convictions, unless (1) there is a direct relationship between one or more of the previous criminal offenses and the
specific job sought; or (2) the granting of employment would involve an unreasonable risk to property, or to the
safety or welfare of specific individuals or the general public.

FORCED LABOR

. The federal Traflicking Victims Protection Act prohibits “involuntary servitude, peonage, debt bondage, or slavery.”
All those involved in the process, including both traffickers and employers, can be held responsible under the law.

Source: Authors’ compilation of relevant statutes.
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IV. THE LANDSCAPE OF UNREGULATED WORK

We begin with a description of the types of violations of employment and labor laws that we
identified in our research. We then provide an overview of the industries and occupations
where we documented violations; the workers most affected; the labor market intermediaries
connecting workers with unregulated jobs; and the extent to which workers move among (and
out of) unregulated jobs.

A. TYPES OF VIOLATIONS

Our fieldwork has identified a broad and diverse range of workplace violations in New York
City, which are listed in Table 2. The extent to which these violations are common practice
varies significantly by occupation and industry, and readers should consult the industry profiles
in Section VII of our report for detailed analyses. At the same time, it is important to give an
overview of the landscape of unregulated work in order to establish the problem beyond the
confines of any particular industry or type of job.

WAGE AND HOUR VIOLATIONS

Wage and hour violations were clearly the most common type of workplace violations we iden-
tified in our research. In some industry segments and occupations, these violations have ef-
fectively become standard business practice. Moreover, violations often occurred on multiple
fronts, as succinctly summarized by one of our respondents: “Workers are paid off the books,
don’t get paid on time, get paid too little, and don't get paid for overtime.”

In the most straightforward example, some employers pay less than the minimum wage — for
example, a recent report documented hourly wages as low as $3.00 an hour at discount stores
in Brooklyn.® But we found that under-payment of wages occurs in a number

“Workers are paid off the of ways. In car washes and nail salons, where workers earn as little as $4 an hour,
books, don’t get paid on time, employers sometimes claim that this is the legal “tipped worker wage,” even though
get paid too little, and don’t the workers do not earn enough in tips to qualify for a reduced minimum wage.
get paid for overtime.” In the apparel industry, some garment workers earn a piece rate, and it is only by
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calculating how many pieces can be produced in an hour that the minimum wage
violation becomes apparent. In restaurants, green grocers, retail corner laundries, and private
households, workers are often quoted a flat weekly salary of about $300 for what will turn out
to be 60 or more hours of work per week — in the end translating into a wage of about $5.00
an hour. In fact, this “300 dollars/60 hours” combination was a common weekly rate during
the years that we conducted our research.

These cases all constitute a violation of the most basic standard in employment law, the mini-
mum wage, which is currently set at $7.15 in New York State.” Moreover, minimum wage
violations often occur alongside overtime violations, because workers in sub-minimum wage
jobs usually do not receive overtime pay when working more than 40 hours a week (they
should receive one-and-a-half times their hourly rate for the extra hours).
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TABLE 2. TYPES OF WORKPLACE VIOLATIONS FOUND IN NEW YORK CITY

Wages and hours

* Failure to pay the minimum wage

e Failure to pay prevailing wage rate when required (e.g., on public construction projects)

* Failure to pay overtime at all, or to pay the amount mandated by law

* Full or partial non-payment of wages

* Tip stealing

* DPaying workers in tips only

* DPaying workers the reduced “tipped worker” minimum wage when they do not earn tips, or do not
earn enough in tips to qualify for the reduced wage

* Deductions from workers’ pay that either (a) are illegal, (b) exceed the amount legally permitted, or
(c) reduce workers’ wages below the minimum wage

* Refusal to grant required meal breaks

* Requiring “off-the-clock” work (e.g., requiring worker to begin work before their recorded start
time for the day)

Health and safety

* Failure to provide, and ensure the use of, protective equipment and safe guards (e.g., goggles,
hardhats, rubber mats, and ventilation systems)

* Failure to eliminate hazards in the workplace (e.g., extreme temperatures, fire safety hazards,
faulty scaffolding)

* Failure to provide workers information about, and training on, hazardous materials

* Failure to train workers on safe workplace practices (e.g., proper techniques for lifting heavy items
or using machinery)

Workers’

compensation

* Failure to carry workers’ compensation coverage

* Instructing workers not to file workers’ compensation claims and/or telling workers that they are
not eligible for workers’ compensation

* Firing workers in response to on-the-job injuries

Discrimination

On the basis of race, ethnicity, national origin, immigration status, gender, criminal conviction and
other covered characteristics:

* Refusal to hire

 Channeling workers to specific occupations when hiring

* Differential pay rates

* Differing access to promotions and raises

* Maintaining a hostile work environment

Retaliation & the
right to organize

* Retaliating against workers making complaints about violations, advocating for better working
conditions or attempting to organize a union, by: firing, threats of firing, threats to call
immigration, pay cuts, assignment to less desirable tasks or shifts

* “Blacklisting” workers who at their previous jobs are known to have made complaints or attempted
to organize

Misclassification

* Misclassifying workers who are truly employees as independent contractors
* Misclassifying workers as supervisors or managers (e.g. in order to claim that they are exempt from
overtime provisions)

Employer taxes

* Failure to pay FICA, Unemployment Insurance, and other taxes on wages paid in cash
* Reduction of taxes paid as a result of underpayment (See “wages and hours” row, above.)

Trafficking &

forced labor

* DPreventing workers from leaving their jobs or otherwise restricting their basic freedoms
(e.g., through seizing passports, debt bondage, threats, physical force, or captivity)

Source: Original data gathered by authors during fieldwork from 2003 through 2006 in New York City.
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More generally, across diverse industries and occupations, overtime violations appear to be the
most prevalent of all the violations we studied — leading a legal services provider in the city to
conclude, “there’s no concept of overtime at all.” As described above, a typical scenario is that
employers pay a flat weekly rate, and then demand long hours that amount to more than 40
by the end of the week — the extra hours are effectively unpaid. Other workers, such as atten-
dants at corner laundromats, are paid their usual rate for all hours worked, but will not receive
time-and-a-half when, for example, staying the full 15 hours that the business is open that day.
Some of the employers we interviewed were quite direct about their unwillingness to pay over-
time. A job developer who works frequently with low-wage employers often encountered this
resistance: “Employers get upset about overtime. They don’t want to pay it ... they dont want
to know about FLSA [the Fair Labor Standards Act] — they don’t want it to set a precedent.”

Complicating the picture is the fact that some workers are legally exempt from overtime. For
example, domestic workers who live in their employer’s home are excluded from federal over-
time regulations; New York State regulations mandate only that their overtime pay rate be

one-and-a-half times the minimum wage (not the workers™ full hourly wage) after

“Employers get upset about 44 work hours in a week.

overtime. They don’t want

to pay it ... they don’t want Some employers simply do not pay at all. Construction day laborers often face this
to know abour FLSA violation, both in New York City and across the country. Small fly-by-night contrac-
[the Fair Labor Standards Act] tors will refuse to pay workers, threatening to call immigration authorities if anyone
- they don'’t want it to set a complains, or just disappear at the end of a project without paying.® Nonpayment

precedent.”
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of wages has also been reported by other workers, though less frequently, including

domestic workers, car wash workers, janitors, delivery workers, garment workers,
nail salon workers, retail workers and workers in restaurant kitchens. Partial non-payment ap-
pears to be common in small businesses such as restaurants, where workers may be indefinitely
owed several weeks’ worth of pay.

Workers may also be forced to work part of their time for free, when employers refuse to
grant required meal breaks or force employees to work “off-the-clock” at the beginning or
end of the day. In particular, a lack of legally-required meal breaks was often reported across
the industries that we studied: one bagger in a grocery store reported, “When it was busy, we
couldn’t stop to eat, we couldn’t go to the bathroom ... the cashiers could take breaks, but we
couldn’t.”

Violations of prevailing wage laws also occur, typically on small public construction jobs where
non-union contractors or subcontractors are used. Here, employers may avoid scrutiny by
misclassifying workers into lower-paid job categories, or by underreporting the number of
workers on a job and/or the number of hours they work — on paper, the reported workers are
being paid prevailing wage, but on the site itself, actual wage rates end up being lower.” A
union organizer who frequently visits these sites describes the process: “These workers are re-
ally ghosts ... that’s a term that is used. What we'll see is that a job site will have 20 laborers,
but the official payroll will only have six. The other 14 workers do not exist.”

UNREGULATED WORK IN THE GLOBAL CITY



Other employers illegally reduce workers’ pay by taking a portion of their tips or by taking
deductions that are not allowed under law. Tip stealing was reported in a number of indus-
tries, and the practice appears to be particularly common in restaurants and car washes. Illegal
deductions come in several forms: either the deduction is not allowed under law (e.g. when
restaurant employers deduct money from wages for broken dishes), or the deduction is more
than allowed (as when employers reduce the pay of live-in domestic workers based on inflated
charges for lodging). One regulatory official commenting on day laborers working in land-
scaping jobs commented, “An employer will deduct 150 dollars for a broken shovel. Some
shovel!”

There are no comprehensive data that would allow us to estimate the amount of unpaid wages
that result from these diverse violations. Obviously, amounts will vary based on the frequency
and severity of violations. An isolated incident of unpaid wages might equal $300 owed,
whereas even for workers making only the minimum wage, consistent failure to pay overtime
could amount to between $1,500-$3,500 of unpaid wages a year. By way of illustration, re-
cent settled cases include $80,868 owed to 56 workers by a car wash chain (averaging $1,444 a
worker), and $80,074 owed to 18 workers by several Manhattan restaurants (averaging $4,448
aworker).” In 2004, the most recent year available, the New York State Department of Labor
collected about $7.5 million in unpaid wages for about 14,500 workers statewide, an average
of $517 per worker; however, during the years of our study, the agency typically settled cases
for a fraction of wages owed and rarely pursued associated penalties.'!

HEALTH AND SAFETY VIOLATIONS

Wage and hour violations may be the most immediate and clear-cut symptom of unregulated
work, but any time spent in the field quickly reveals that unsafe and unhealthy workplaces are
an equally serious problem. It is telling that in focus groups, workers will often first talk about
physical duress and injuries from machines and chemicals, before turning to wage issues.

Identifying violations of health and safety laws by employers, however, turns out to be chal-
lenging. Under the federal Occupational Safety and Health Act (OSHA), employers are bound
by a “general duty” to maintain a workplace free of recognized hazards. In addition, employers’
duties are governed by a series of specific standards, many of them industry- or occupation-spe-
cific, issued by the Occupational Safety and Health Administration. The problem, however, is
that there is often a significant gap between the broad set of workplace hazards recognized by
health and safety experts, and the more narrow set of hazards which OSHA standards explicitly
list as prohibited.

One example is nail salons, where some of the products used by workers contain chemicals
that have been linked to liver damage, cancer, birth defects and miscarriages; moreover, a
recent study of occupational illness among nail salon workers showed consistent reduction in
symptoms in workplaces where safeguards such as masks and ventilation systems were used.'?
Yet most of these chemicals are not specifically named as hazards under OSHA regulations.

UNREGULATED WORK IN THE GLOBAL CITY
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Ideally, the above “general duty” clause would prompt employers to implement safe practices
even around chemicals not explicitly named in regulations, but in practice, we rarely saw
evidence of such measures.

More generally, in our fieldwork we documented a wide range of unsafe and unhealthy work-
place practices. Some of these practices are clearly illegal, while others are not explicitly
barred by law but nevertheless violate the principle that employers have the responsibility to
provide protective equipment and safeguards, and to ensure that these are used through ap-
propriate training.

A straightforward and prevalent example is guards on machinery, which are usually required
by law but in practice may be broken, rarely used under high pressure production, or simply
not provided at all. In restaurant kitchens, food manufacturing plants and car washes, wet
and soapy floors can lead to slips and falls, so rubber mats and proper footgear are essential
but in many cases not provided or used. Workers in other industries report fire safety hazards,
extreme temperatures and improper ventilation, many of which are clearly illegal. In con-
struction, workers clearly face a number of risks of injury and falls, which can and should be
mitigated by adequate scaffolding and the provision of safety harnesses and hardhats, as well

as training in their use. For construction day laborers, however, these measures are

“Sometimes my hands are often not taken and workers suffer the consequences; in the most tragic cases, they
all burned red from the lose their lives."

chemicals. There are no

gloves, no boots, no uniforms, As already suggested, exposure to potentially harmful chemicals or airborne toxins
Jjust street clothes.” is another area where employers have either general or specific obligations. Work-
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ers at grocery stores may be exposed to pesticides from fresh fruit and vegetables,
workers in laundries and dry cleaners are often exposed to a variety of chemicals and bio-
hazards, workers at gas stations are exposed to gasoline and exhaust fumes, and construction
workers may be exposed to fiberglass and asbestos. These risks can and should be reduced
through the installation of proper ventilation systems and the provision and use of masks,
goggles and gloves — but in the unregulated workplaces that are the focus of this study, none
of these measures is guaranteed. A car wash worker recounts the lack of vigilance by his
employer: “I got chemicals in my eyes but my boss didn't do anything. He asked me if I
was drunk because my eyes were red. I explained but he told me to be more careful when I
work. ... Sometimes my hands are all burned red from the chemicals. There are no gloves,
no boots, no uniforms, just street clothes.”

Finally, hazards aside, it is important to recognize that many of the jobs we have studied are
physically demanding, both because of the inherent nature of the work and because of the hours
and work speed-up that are typical of these jobs. Retail, security and janitorial jobs require long
hours standing or bent over cleaning machines, with rare breaks; jobs caring for children, the
elderly and the disabled entail frequent lifting and bending; factory and laundry jobs are char-
acterized by repetitive motion; construction jobs cause significant wear and tear on muscles and
bones; and security guards and parking lot cashiers face very real risks of assault and robbery.
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In the end, our assessment is that unhealthy and unsafe working conditions constitute one of
the key markers of unregulated work. As an expert in workplace safety told us: “People have to
make choices between a job and their health, and most of the time they choose their job unless
they think there’s a serious risk of death. And even when there is serious risk, like day laborers
[in] construction, they know the scaffolding isn’t designed correctly, they do it anyway because
they’re already there ... and they need the money.”

WORKERS COMPENSATION “People have to make choices
between a job and their

Employers in New York State are obligated to purchase insurance (or pay out of pocket) health, and most of the time

so that their employees have access to workers’ compensation coverage. This coverage they choose their job unless
ensures that workers who suffer from an illness or injury related to their job can receive  they think there’s a serious
paid medical care, while those who become totally or partially disabled can receive cash risk of death. And even when
benefits to compensate for lost income. there is serious risk, like day
laborers [in] construction,
Clearly, given the elevated risk of job-related injuries and illnesses just described, ac-  they know the scaffolding isn’t
cess to workers’ compensation becomes all the more critical. However, our research designed correctly, they do it
indicates that employers in low-wage industries violate workers’ compensation law in  anyway because they’re al-
a number of ways. In the most common scenario that we encountered, employers will ready there ... and they need
instruct injured workers not to file workers’ compensation claims. Some may instead ~ #he money.”

offer to pay for an emergency room visit out of pocket, while others will threaten

workers or attempt to convince them that they are not eligible to receive workers’ compensa-
tion. (This is especially common in the case of undocumented workers, even though they are
in fact eligible.) In several industries (car washes, domestic work, construction) workers report
that they were fired by their employers after being injured on the job. In general, if workers do
not file claims, their employers almost never offer compensation for the lost work days.

These reactions by employers to on-the-job injuries may stem from the fact that they have bro-
ken the law by not paying into the insurance system, and will be caught if an employee files a
complaint.’ But in addition, a regulatory official pointed out, “employers don’t want workers’
comp claims against them because it'll screw up their insurance.” Either way, the very marked
aversion by employers to workers’ compensation sends a strong signal to their employees. In
most of our interviews, it was clear that workers did not report on-the-job injuries if they could
help it, never mind occupational illnesses such as chronic lung inflammation or pain resulting
from repetitive stress. By their estimation, the risk of employer retaliation is too high. Asa
community-based lawyer summarized: “In theory, workers’ compensation is a good rule. It is
supposed to really protect the workers. In reality, workers’ comp doesn't exist for these work-
ers, because the workers never get it.”

RETALIATION AND VIOLATIONS OF THE RIGHT TO ORGANIZE

The National Labor Relations Act (NLRA) guarantees most non-managerial employees the
right to organize and form unions. Over the past several decades, however, researchers have
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documented a long-term national trend toward greater violations of this right by employers
in numerous industries, and several recent unionization drives in New York City are no ex-
ception.”

Perhaps as a reflection of this chilled organizing climate, outright attempts to form a union
are not common in the workplaces that we studied. But workers in unregulated jobs do seek
to improve wages and the way that they and their co-workers are treated, and such efforts are
protected as “concerted activity” by the NLRA.!'® In practice, though, we found that these
efforts are often met by illegal employer retaliation, such as firing workers who take leadership
roles, limiting their hours, cutting their wages, or subjecting them to verbal abuse. Numerous
examples were related to us from the auto services, construction, manufacturing, retail and
other industries. The resulting climate of fear was often mentioned in our worker interviews,
and is one of the core characteristics of unregulated work: the ability of employers to continue
to violate employment and labor laws requires that workers feel that they are unable to seek
recourse with regulatory agencies.

In some cases, the improvement that workers seek is simply for their employers to comply with
existing laws covering the workplace. In one case described to us, a restaurant worker was not
being paid overtime even though he was working over 60 hours a week (11 hours a day, at
$5.40 per hour). He went with his co-workers to the New York State Department of Labor
to file a complaint. After the state agency contacted the employer to investigate, the employer
retaliated against the worker who made the complaint by significantly cutting his wages. (In
addition to a violation of the NLRA, the employer’s actions in this case likely constitute a viola-
tion of the anti-retaliation provisions of wage and hour laws as well.)

In the end, though, probably the most common employer tactic is intimidation before the
fact, aimed at preventing any collective efforts by workers. Such intimidation, which may
take the form of threatening to report workers to immigration authorities or threatening to
fire workers who contact the Department of Labor, is sometimes illegal and other times not
— but it is by all accounts prevalent in precisely those workplaces where employers are com-
mitting the most violations. In all of our focus groups, workers voiced the same concern:
“You can’t organize. Who do you voice those concerns to? Everyone is at risk of losing their

job.”

Even well-established community groups reaching out to their worker members face the
same challenge, as one staff member describes: “It is difficult to talk to the workers and tell
them trust me, because the reality is they don’t trust anyone. When we tell them that they
have a right to overtime and minimum wage, they are not sure they should believe us. A lot
of the employers are also telling the workers that if they start to complain about the work
that they will call immigration on them. The workers are really frightened that their boss
will call immigration and that they will be deported.” This use of immigration threats in
particular was a pervasive theme throughout our interviews, and we return to the issue in
Section V below.
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Despite the very real threat of employer retaliation, however, we did in fact document a sig-
nificant amount of sustained organizing by workers in unregulated jobs, particularly via im-
migrant worker centers; we return to these strategies in Section VI below.

INDEPENDENT CONTRACTOR STATUS

Because they are not considered employees under the eyes of the law, independent contractors
are excluded from minimum wage, prevailing wage, overtime, health and safety, and right to
organize protections. This single fact has generated a host of employer strategies to evade legal
obligations by misclassifying their workers as independent contractors, in the process creating
a complex set of employment relationships that are challenging traditional definitions of em-
ployee and employer."”

True independent contractors are self-employed individuals who run their own business
and provide services to clients. The tests for deciding whether someone is an independent
contractor differ depending on which law is being applied, but generally include

factors such as who owns the tools and equipment used on the job, who decides  Independent contractors are
the hours, pace and content of the work and where it is performed, whether spe- excluded from minimum
cialized skills are required, and whether workers are being closely supervised in wage, prevailing wage, over-
their tasks.”® The less control a worker has over his or her job, the less likely he  zime, health and safety, and
or she is an independent contractor. right to organize protections.
This single fact has generated
Given the lack of an absolute, bright line separating independent contractors from  a host of employer strategies
employees, it should come as no surprise that unscrupulous employers exploit this 70 evade legal obligations by
opportunity to evade their legal obligation under employment and labor law. In misclassifying their workers
our research, we documented a range of workers who were misclassified as indepen- as independent contractors.

dent contractors by their employers, including construction workers, night-time

janitors, workers making deliveries for drug stores and groceries, and bathroom attendants
working at high-end restaurants.” In some cases, employers misclassify their own employ-
ees as independent contractors. In other cases, employers will hire a contractor or placement
agency to supply workers for a given job, who in turn misclassifies the workers as indepen-
dent contractors. But in many of these instances, workers have successfully challenged their
independent contractor status, with courts affirming that they are indeed employees and
that the employer is legally responsible for wage and hour violations.?°

The bathroom attendant example is a particularly striking one. In 2004, the New York State
Attorney General’s office identified well-known restaurants that were paying small fees to agen-
cies to provide attendants for their bathrooms. Far from paying the workers an hourly wage,
the agencies required the workers to turn over a portion of any tips they received, in some cases

leaving them as little as $2.00 an hour.”!

Investigators found that the restaurants were liable
for these wage and hour violations, and most of the owners agreed in settlements to hire the

attendants back in-house.
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Up to this point we have given examples of clear misclassification of workers who should have
been treated as employees. However, in our research we also identified several jobs where work-
ers have had difficulty gaining access to workplace protections because courts have deemed
them to be independent contractors under one or more laws.

Two important examples can be found in New York City: yellow cab drivers and publicly-sub-
sidized child care providers working out of their homes. Both groups of workers are considered
independent contractors under one or more laws, opening the door to working conditions that
often fall below the standards set by those laws. Taxi drivers work extremely long hours but
never get overtime pay; depending on customer volume and the price of gas, hourly earnings
can dip below the minimum wage. For the publicly-subsidized child care providers, earnings
below the minimum wage are a frequent occurrence, and overtime is never paid. Both groups
of workers are left to take responsibility for their own safety and health on the job (a significant
issue for the taxi drivers in particular), and the child care providers do not have access to work-
ers compensation when injured. Neither has the legal right to organize under the National
Labor Relations Act for better working conditions.

For both groups of workers, the key insight is that wages, hours and other working conditions
are strongly shaped by rules and regulations set down by government agencies and industry
institutions. Taxi drivers are heavily regulated by the Tax and Limousine Commission, which
dictates all aspects of taxi operation, sets fares and lease rates, issues licenses, imposes fines, and
closely controls the supply of cabs in the city. For publicly-subsidized child care workers, wages
and working conditions are strongly shaped by reimbursement rates and regulations set by the
state and city agencies with which they contract. (For more detail, see the respective industry
profiles in Section VIIL.) In our analysis, both groups of workers are effectively in a dependent
economic relationship and thus constitute examples of unregulated work, even though some
courts have held that they are independent contractors. As a leading employment lawyer put
it, “You have to ask yourself, especially in the case of some of the low-wage workers, whether
these people are actually running their own businesses or not.”

EMPLOYER TAXES

In many (though not all) of the workplaces studied in this project, employers pay at least some
of their workers in cash. By itself this does not constitute a violation of employment law; what
is illegal is the employer’s failure to pay required payroll taxes such as FICA and Unemployment
Insurance taxes. In practice, we found that employers who pay in cash often either do not pay
payroll taxes, or only pay taxes on a portion of the wages paid (in the recognition that declaring
very low payroll to the state might flag investigation). A job developer from a job-placement
non-profit relates: “Restaurants would tell me they were hiring off the books. I was against it.

2

... Its all about profit. They don’t pay taxes or worry about unemployment [insurance]

Industries where these practices were common include retail, personal services, manufacturing,
domestic work, retail laundry and dry cleaning, groceries, construction and auto services.*
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Note also that the amount of payroll taxes an employer owes is based on the size of payroll.
This means that employers paying less than the minimum or prevailing wage are also illegally
reducing the amount of payroll taxes they are liable for. Similarly, employers who misclassify
their workers as independent contractors are evading their legal responsibility to pay taxes on
wages paid.

DISCRIMINATION

A well-established body of federal, state and local law exists to protect workers from discrimi-
nation. Actually proving intentional discrimination, however, is a complex legal task, one that
clearly lies outside the scope of our research.”  Still, the reality is that immigrants,

people of color, women, and persons with criminal records are disproportionately  “Ifyou walk in and are

impacted by workplace violations, and our interviews raised recurring themes of  Mexican they automatically

disparate treatment on the job, sometimes implicit, sometimes explicit. assign you to work in the

back of the house, regardless

One dynamic frequently reported by workers is stereotyping and sorting into specific ~ of skills.”

occupations on the basis of race, ethnicity and gender. A recent study in New York City

analyzed the responses from surveyed employers when three young male “testers” — one white,
one Hispanic and one black — applied for the same jobs, presenting identical qualifications.
Compared to white testers, black and Hispanic testers experienced a greater degree of what the
authors term “downward channeling,” e.g., they were offered jobs as dishwashers when applying
for server positions or they were offered jobs as stock clerks when applying for sales positions.*

As one restaurant employer we interviewed explained, “If you walk in and are Mexican they au-
tomatically assign you to work in the back of the house, regardless of skills.” Another observer
reports complex preferences by employers that hire housekeepers from a local day labor corner:
“Racism is big. Sometimes they say, get me one that speaks English, one that looks ‘pretty;
then they pick the lightest, skinniest, and prettiest one.” A staff member from an employment
agency that places domestic workers echoed the same type of stereotyping to us: “Employers
prefer the Caribbean girls. Actually, I prefer [them] and that’s why I work with them. They’re
church-going. They wont harm anyone. They won't steal. The Spanish girls steal a lot. The
European nannies are dangerous. I know from experience. I had a couple. They’ll drink on the
job. They usually smoke.”

This type of explicit ranking by employers of workers for certain occupations on the basis of eth-
nicity, race and gender was often described in our interviews, and has been documented in research
on other labor markets and other types of jobs.”> Workers also regularly talked about verbal abuse
on the basis of race, ethnicity, national origin, gender, and other characteristics. One regulatory
official reported that nail salons can have particularly hostile work environments: “There’s yelling,
cursing, watching over them ... basically a lot of yelling and disrespect. I call it ‘garden variety’
verbal abuse.” We also heard numerous accounts from female workers of sexual harassment by
employers (such as unwelcome sexual advances), whether they were employed in retail outlets,
corner laundries, in apparel factories, or in private homes as domestic workers.

UNREGULATED WORK IN THE GLOBAL CITY

19



20

Workers who have criminal records are also covered by anti-discrimination legislation (for
details see Table 1). Yet the New York City “tester” study discussed above documented pro-
nounced illegal discrimination on the basis of criminal records. Holding constant skills and
employment history, applicants with criminal records — especially African Americans — were
significantly less likely to be hired than those without records.* A job developer with an
agency placing ex-offenders reports: “Employers have the ability to not choose someone who
has the record ... they can screen harder because they have more of a pool of candidates.”
Once hired, the status of ex-offenders can translate into constant scrutiny and undue demands
(which may or may not be illegal), as one worker recounts: “If you're lucky enough to get em-
ployment, they accept you but they think youre a dummy. You have to come in early now or
now you have to empty a whole truck by yourself. You can't say, ‘It’s too much for me.” You're
here ‘even though’ you're a felon, so you have to do it.”

TRAFFICKING AND FORCED LABOR

Definitions of forced labor and trafficking vary, but the central characteristic is a level of con-
trol exerted over the worker which prevents her or him from leaving the situation. In the U.S.,
it is estimated that between ten and twenty thousand workers are trafficked into the country
annually, and that the average amount of time spent in forced labor as a result of trafficking is
between two and five years.” Although documenting forced labor and trafficking was not a
focus of our research, we did encounter instances of these practices in our fieldwork. In line
with other studies, we most frequently heard of this level of abuse in focus groups with domestic
workers and restaurant workers. A service provider who assists victims of trafficking recounts,
“One case involved a woman who was captive for 11 years and never left the house. Her phone
calls were monitored and she was physically abused.” A community leader described the prob-
lem of trafficking of African domestic workers, explaining that typically women are brought
into the country with their passports and tourist visas, which are soon seized. They are then
trapped in the home where they perform domestic work, on call 24 hours a day, 365 days a
year, and in many cases they experience sexual abuse. In his words, “This is simply a form of
slavery. ... It is basically a renewal of the system of indentured servitude. A lot of this type of
employment is in violation of international law. They are basically in prison.”

B. INDUSTRIES AND OCCUPATIONS

Based on analysis of our fieldwork as well as secondary data sources, we have identified 13 dis-
tinct industry clusters in New York City where unregulated work consistently appears in one
or more industry segments and for one or more occupations. Table 3 lists the industry clusters,
the segments where we found recurring evidence of unregulated work, and the occupations
most affected.
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TABLE 3. INDUSTRIES AND OCCUPATIONS WITH WORKPLACE VIOLATIONS IN NEW YORK CITY

Note: Some workers in the following industries are exempt from one or more employment or labor laws. In this table, we evaluate working conditions as if

workers were covered by all employment and labor laws; see our definition of unregulated work in Section I11.

. s - o - . IN STRY
INDUSTRY INDUSTRY SEGMENTS WITH VIOLATIONS OCCUPATIONS MOST AFFECTED PP\%LIJ:?LE
Groceries and Green grocery stores, bodegas, delis, Cashiers, stock clerks, deli counter workers, Page 45
supermarkets gourmet grocers, health food stores, food preparers, delivery workers, janitors,
non-union supermarkets baggers, produce washers/watchers, and
flower-arrangers
Retail Discount and convenience stores; ethnic Cashiers, stock clerks, security guards, Page 49
(other than food) retail; and to a lesser extent, non-union delivery workers, and workers in
drug stores and retail chains retailer-owned warehouses
Restaurants All industry segments, especially high-end Dishwashers, delivery persons, food prep, Page 53
“white table cloth” restaurants and line cooks, porters, bussers, runners, bathroom
independent family-style and ethnic attendants, barbacks, cashiers, counter
restaurants persons and coat checkers (and in some
restaurants, waiters and waitresses and hosts)
Building Non-union contractors providing services to Security guards, janitors, supers, Page 57
maintenance & small residential buildings and commercial porters, handymen, and doormen
security clients; small residential and commercial
buildings that hire workers directly
Domestic work Individual families and diplomats Nannies, housekeepers, housecleaners, elder | Page 61
companions, with many jobs combining
duties from each
Child care Publicly-subsidized home-based “Legally-Exempt” and “Registered Page 65
child care Family” child care workers
Home health care | Violations are common in the “gray market” | Home care workers Page 69
where workers are employed directly by clients;
some violations are also present for workers
employed by home health care agencies
Construction Small and medium private residential Laborers, carpenters and other Page 73
construction projects; small and medium public | construction trades
agency construction and renovation projects
Manufacturing Non-union food and apparel Sewing operators, machine operators, Page 77
manufacturing floor workers, pressers, hangers, packers,
cutters, porters, and helpers/assistants
Laundry and Non-union industrial laundries, dry Folders, sorters, pressers, drivers, customer Page 81
dry cleaning cleaning plants, retail dry cleaners, and service workers, cleaners/spotters, tailors,
coin-op laundries and markers/baggers
Taxis Yellow cabs, livery cabs, and dollar vans Drivers Page 85
Auto services Violations are common in car washes, Car wash workers and, to a lesser degree, Page 89
but are also reported in informal parking parking attendants and auto body and
lots, garages and auto repair shops repair workers
Personal services Violations are common in nail salons, but Nail technicians, hair braiders and Page 93

are also reported in hair braiding shops,
low-price spas hiring unlicensed massage
therapists, and some beauty salons

massage therapists, as well as other jobs in
beauty salons such as attendants, janitors,
and shampooers

Source: Original data gathered by authors during fieldwork from 2003 through 2006 in New York City.
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The story of workplace violations is, in the end, profoundly shaped by industry characteristics
and economic trends. In Section VII of this report, we therefore provide in-depth industry
profiles of unregulated work, and encourage the reader to turn to them for focused analysis of
data on working conditions and dynamics driving workplace violations. Here we are only able
to offer a brief set of general observations.

Scanning across the 13 industry profiles, the temptation might be to construct an archetype of
employers most likely to violate workplace laws. But while there are several common trends,
variation around those trends is considerable. For example, workplace violations are not lim-
ited to small firms; we found evidence of unregulated work in medium-sized and even large
firms. Nor are violations always limited to low-wage firms competing only on the basis of
price; in some industries, violations are also found among high-end establishments specializ-
ing in quality goods and services. As well, the industries shown in Table 3 run the full gamut
of economic sectors. This is not primarily a story of trade-sensitive industries forced to drive

down wages because of global competition; most of the industries listed are domes-

This is not primarily a story tic service industries that are bound in place and that compete in regional product
of trade-sensitive industries markets. And while private-sector industries dominate the landscape of unregulated
forced to drive down wages work, publicly-funded industries such as home health care and subsidized child care
because of global competition; are not immune.
most of the industries listed
are domestic service indus- The upshot, in the words of one of our interviewees, is that “if the employer is good
tries that are bound in place then the job is good.” That said, there is one clear predictor of whether or not employ-
and that compete in regional ers violate employment and labor laws: the presence or absence of unions. Violations

product markets.
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are much less likely in unionized workplaces, especially those that are in an industry

(or industry segment) where union density is high and where unions have been able to
establish a high floor for wages and working conditions. The corollary is that non-union work-
places, and even non-union industry segments in otherwise unionized industries, are especially
vulnerable to workplace violations (we come back to this point in the next section).

Another lesson from scanning across the industry profiles is that workplace violations come
in bundles. That is, employers who are violating one workplace law are often violating other
laws as well. These bundles are often industry- or occupation-specific. For example, con-
struction day laborers most often report non-payment of wages along with health and safety
and prevailing wage violations; in the green grocer industry, it is minimum wage and over-
time violations that dominate; and restaurant kitchen workers experience pervasive wage
and hour violations but also frequently point to discrimination in access to the industry’s

better-paid jobs.

The mechanisms by which employers violate or evade workplace regulations vary as well. Mis-
classification of workers as independent contractors, discussed above, is one such mechanism.
Another increasingly common strategy is to use subcontractors in order to place legal distance
between employer and employee, both for on-site and off-site work. Subcontracting chains
are well known in the apparel industry, but in fact, a range of service industries have been

UNREGULATED WORK IN THE GLOBAL CITY



transformed by subcontracting over the past several decades, and in several, the trend is now
virtually complete. While subcontracting does not necessarily lead to unregulated work (for
example, janitorial contractors serving commercial buildings are largely unionized in New
York City), the practice can and does open the door to degraded working conditions (as in
the case of some industrial laundries), since the desire to cut wages or avoid legal obligation
for wages is one of the driving motivations for contracting out. One manager of a retail store
sees this ratcheting down in the security contractors who bid for his business: “There are many
companies that will quote you $12 an hour, and then pay the guards $6.” It is also important
to understand, however, that in many of the workplaces we studied, unregulated work oc-
curred in-house. That is, unregulated and regulated jobs existed side by side, with

reached the point where

some occupations subject to violations and others insulated from them (e.g., in car Some industries or indus-
washes, coin-ops, restaurants, retail, nail salons). try segments appear to have
Finally, even in the absence of hard data on prevalence, our fieldwork clearly suggests workplace violations have
that some industries or industry segments appear to have reached the point where become so routine as to be
workplace violations have become so routine as to be standard business practice for  standard business practice

a significant number of employers. For example, in non-union apparel plants, wage  for a significant number of

and hour violations have effectively become institutionalized, given the harsh eco-  employers.

nomics of multiple layers of subcontracting. In restaurants, our assessment is that

overtime pay has become purely optional in most parts of the industry, to be negotiated on a
case by case basis; similarly for minimum wage violations in the car wash industry. In other
cases, it is specific segments within an industry that exhibit chronic violations of employment
and labor laws. In the food retail sector, for example, unregulated work appears to be common
in green grocer and gourmet food stores, but not in large and especially unionized supermar-
kets. Finally, as discussed in the previous section, legal exclusions for a number of occupations
mean that some workers are routinely not receiving full protections on the job (such as over-
time pay in the case of home care attendants and live-in domestic workers).

C. THE WORKERS AND MOBILITY

Because we do not have comprehensive data on workplace violations, it is not possible to
construct an exact profile of the workers who are most impacted by these practices. That said,
our fieldwork clearly indicates that immigrants — who now make up almost half of the city’s
workforce even if we draw just on Census data (which is known to undercount immigrants)
— constitute the largest group of workers found in unregulated jobs.?® But there is consider-
able complexity here. While undocumented immigrants and recent arrivals are at greatest risk
of being subject to workplace violations, we also found a significant presence of legal immi-
grants and second-generation immigrants. And we have seen people with criminal records and
ex-welfare recipients in unregulated jobs — though in much smaller numbers — particularly on
small public construction projects, in the security guard industry, and in home health care and
subsidized child care. (In the next section we will return to a discussion of the institutions and
regulations shaping the labor market prospects of these groups of workers.)
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Our use of the term “unregulated work” should not imply that chaos reigns in this part of
the labor market. In fact, we found a considerable amount of structure in how workers move
between unregulated jobs: there is distinct industry- and occupation-based patterning to both
horizontal and vertical worker mobility, and labor market segmentation based on gender, race,
and ethnicity is pervasive.

First, workers in unregulated jobs exhibit some of the same mobility characteristics as the U.S.
workforce as a whole. They acquire specific job skills over time, increasingly moving only
within particular occupational niches and building sustained tenure within a specific industry,

if not with an individual employer. At the same time, there do appear to be some

“People come here as engineers clear pathways between different industries. For example, Mexican men report that
and all kinds of things but green grocer jobs are seen as bottom-rung, an entry point into the labor market that
they can’t fit into the system will lead to restaurant or even construction work. Women displaced from the gar-
... The system’s loopholes will ment sector have been shifting to industrial laundry plants. Parking lot attendants,
allow them to participate janitors, and construction workers try to save enough money to get started as a taxi
only in menial tasks, look- or livery cab driver.

ing after people, looking after
children, moving and shaking ~ But much of this is mobility across unregulated jobs. The jump to better-paid jobs

things. So you drive a taxi. where employment and labor laws are consistently followed appears to be more dif-
You try to get your papers ficult; barriers include lack of legal status, fluency in English, low skill and education,
straight and drive a taxi.” access to job search networks, money for occupational training, as well as discrimi-
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nation by employers for promotions. Both workers and employers also reference
the structural lack of sufficient numbers of better jobs in particular industries. For example,
unionized supermarket jobs represent a significant improvement over green grocer and gourmet
grocer jobs, but there are not enough of the former to absorb all of the workers currently stuck
in the latter. A taxi driver voices the frustration for immigrant workers in particular: “People
come here as engineers and all kinds of things but they can’t fit into the system ... The system’s
loopholes will allow them to participate only in menial tasks, looking after people, looking after
children, moving and shaking things. So you drive a taxi. You try to get your papers straight
and drive a taxi.”

Second, unregulated jobs exhibit a high degree of occupational segregation. Most striking is
the virtually complete gender divide across the occupations listed in Table 3. Only a handful
have any significant mix of male and female workers, and in particular, immigrant women in
this part of the labor market face a very limited range of job options. A service provider we
interviewed reports: “Immigrant women work. ... They are not sitting at home doing noth-
ing, they will do anything. They know that once they are here they have no support system,
no family to depend upon, and they are on their own. Either they will fall into an abusive
exploitative situation or they will start working.” Or, as we saw all too often in our fieldwork,
both occur at once.

Empirically, segregation on the basis of race and ethnicity is also pervasive, with complex hier-
archies depending on the specific job in question (e.g., Eastern Europeans disproportionately
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work as painters but not laborers, Mexicans disproportionately work as dishwashers but not
waiters). Based on our interviews with workers and employers, some of this segregation results
from discriminatory employer preferences (as described in the Discrimination Section above),
and some results from the process of social network hiring, where employees recruit friends or
family into their workplace. Such hiring is the most common way that workers find jobs and
is often used by employers as an efficient recruiting method. But in combination, these two
dynamics can result in “occupational closure,” where specific jobs are disproportionately filled
by the same ethnic group, a process that has been well-documented by researchers.”’

D. LABOR MARKET INTERMEDIARIES

New York City is home to a wide range of labor market intermediaries that connect workers
with employers. These include public and non-profit agencies focused on job training and
placement, as well as private and for-profit companies such as temp agencies, head hunters,

and the like.

The established intermediaries that we interviewed were aware of the problem of unregulated
work, and consciously tried to avoid placing workers with unscrupulous employers. As one
staff member told us: “I'm also very concerned about sweatshops. The job developers have so
many employers they can’t know them all intimately. If we find out someone is just being used
we'll pull them out. ... I'd rather lose the employer, I don’t want to work with them anyway.”

However, we identified a number of intermediaries that did consciously operate in the world
of unregulated work — such as individual job brokers who typically operate with only their
phone and do not have a business location separate from their home. Their services are spread
through word of mouth, for example among households looking to hire domestic workers and
cleaners, or among small contractors looking to hire laborers. We also heard indications that
brokers may be involved in trafficking and forced labor, but overall, we were able to gather little
direct information on brokers, given how hidden their operations are.

More common are the “storefront” employment agencies that have multiplied across the city
over the past decade, especially in low-income and immigrant neighborhoods. With a small
staff and often nothing more than a phone and a desk, these agencies find jobs for workers,
charging set fees that the workers themselves pay. The agencies have a visible presence on the
street by distributing flyers, and have standing advertisements in ethnic newspapers. A local
service provider described the agencies’ niche: “If you are an immigrant [and] you just arrived
here, the first thing you're going to do is go to an employment agency. Once you are started,
you know the neighborhood, you know your people, you get referrals to a better job.”

Job placements can last from a few days to several months, and some turn into permanent jobs.

The agencies find jobs through aggressive cold-calling of businesses; those that stay in busi-
ness end up developing relationships with a set of employers, and several have become chain
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operations. One restaurant employer stated, “They find us. They basically have the name of
the restaurant and the address and they call up and ask to speak with a manager. ... I usually
get a phone call two or three times a week from these different places.” The placements tend
to be in a variety of low-wage jobs at retail stores, restaurants, factories, delis, laundries, or with
construction contractors; most are in the New York metropolitan region, though a number of
Chinatown agencies place workers at restaurants across the country.

While they are not employers, the agencies do bear specific legal responsibilities to their clients,
the workers. The fees they charge are regulated; they are bound by city and state human rights
laws that prohibit discrimination; and they are forbidden from knowingly placing workers in
jobs that violate wage and hour laws. In addition, agencies that place domestic workers are
required by New York City law to inform workers of their employment rights and to obtain
statements by employers regarding the terms of employment. The majority of agencies are
registered with the New York City Department of Consumer Affairs.

Based both on our interviews and on court cases, it is clear that there are significant numbers
of employment agencies that are violating regulations, often in pernicious ways. For example,
agencies usually charge workers either a flat job placement fee that ranges from $50 to $200,

or a percentage of wages amounting to one week’s pay. At some agencies, there is

The most troubling feature of also an “application” or “membership” fee, which can range from $10 to $50. When

employment agencies is that combined, these fees can total more than allowed under New York State law, which
they often knowingly refer requires that placement fees not exceed 10% of the worker’s first month’s earnings
workers to jobs that violate (or a slightly higher percentage if room and board are provided).

minimum wage or overtime

regulations.

26

Workers also complain about other unscrupulous practices by the agencies, such as

sending workers to jobs that do not exist, or sending multiple workers to the same
employer, knowing that there is only one job opening — and then refusing to refund the place-
ment fee, although they are clearly required to do so.

Despite anti-discrimination regulations, agencies will often note a workers’ gender and ask
questions regarding national origin, length of time in the United States, documentation status,
age, marital status, number of children and other characteristics. In interviews, several agency
owners stated that this type of screening is an essential service, because employers specifically
request certain types of workers. In recent investigations by the New York State Attorney Gen-
eral, a number of employment agencies were found to explicitly screen workers on the basis of
race, and refuse to refer applicants of color to certain jobs.** One domestic worker described
her experience: “If you are an immigrant from Africa, they put you through hell. T tried dif-
ferent agencies, but I finally got a job through Craig’s List. Any agency that you call, they put
you through hell. They tell you to do this blood work [to test for HIV].”

But for the purposes of our study, the most troubling feature of employment agencies is that

they often knowingly refer workers to jobs that violate minimum wage or overtime regulations.
This practice has been the focus of the New York State Attorney General’s Office, in its inves-
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tigation of over 40 employment agencies over the past three years; to date, 30 agencies have
agreed to settlements, while an additional 10 have closed shop as a result of being investigated.
In some cases, the agencies tell workers up front what their wages and hours will be, even
though these constitute clear violations of minimum wage and overtime laws — we have seen
reams of intake forms recording sub-minimum wage job placements. In other cases, workers
are told that they will be earning well above the minimum wage, but then arrive at the job
only to be told they will be paid much less. When this happens, workers often go back to the
agencies to complain, but the agencies refuse to accept responsibility or give a refund, telling
workers that it is up to the employers how much they pay. In the worst cases, “fly-by-night”
operations close down when faced with complaints from clients, occasionally re-opening in
new locations or under new names.”'
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V. ECONOMIC DRIVERS AND POLICY ENABLERS

Unpacking the causes of unregulated work in New York City is clearly an enormous challenge,
entailing analysis of political and economic changes far beyond the immediate borders of the
city. In what follows, we offer our current understanding of some of the key forces at work,
drawing on the 13 detailed industry profiles in Section VII as well as secondary sources. How-
ever, a full explanation will require significant additional research at the local, national, and

even international level.3?

A. ECONOMIC DRIVERS

THREE DECADES OF ECONOMIC RESTRUCTURING

The story of unregulated work has unfolded against a backdrop of three decades of economic
restructuring in the American labor market. Since the mid-1970s, globalization, deindustrial-
ization, deunionization and a deteriorating social contract have reshaped how and where work

is performed, and what it is paid. Throughout the U.S. economy, researchers have

A small company is under identified a pronounced shift in firms’ competitive strategies, with growing numbers
pressure to survive, to be the of employers focused on cutting wage and benefit costs and achieving greater flexibil-
low cost competitor; a big ity in how work is organized. The symptoms of this shift are well documented. For
company has very ambitious example, the U.S. wage distribution has grown significantly more unequal; workers
goals for sales and profit increasingly find themselves stuck in contingent, non-standard and low-wage jobs;
margins. They have to make employers are reducing their provision of health and pension benefits, and investing
their numbers that Wall less in the skills and long-term careers of their workers.*

Street has projected. In order

to do that, they have to cut In our analysis, the workplace violations that we have documented in this research
corners, and squeeze workers project are partly a logical extension of these restructuring trends. That is, the same
as much as possible. Health fundamental strategy is at work: competition based first and foremost on cutting
and safety is an endemic labor costs. The difference is that this strategy is taken to the point of crossing the
problem. Its the same with line into violating minimum wage, overtime, and other core laws governing the

not paying overtime.”
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workplace. A union researcher described the link in his industry: “A small company

is under pressure to survive, to be the low cost competitor; a big company has very
ambitious goals for sales and profit margins. They have to make their numbers that Wall Street
has projected. In order to do that, they have to cut corners, and squeeze workers as much as
possible. Health and safety is an endemic problem. It’s the same with not paying overtime.”

INDUSTRY-SPECIFIC DRIVERS

The way that economic restructuring has contributed to unregulated work in New York City
differs markedly by industry. For example, international competition is clearly one of the main
drivers of deteriorating working conditions in the local garment industry. Cheaper production
costs overseas have meant a wave of plant closings and relocations over the past two decades.
For the firms that remain, the pressure to reduce labor and production costs has become ab-
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solutely intense. That pressure is passed down by retailers through a chain of contractors;
the subcontractors at the bottom of the chain are typically small, non-union, and have little
negotiating power relative to the large retailers and manufacturers.** The result, especially in
the outer boroughs, is the type of sweatshop conditions that were historically associated with
the industry, including sub-minimum wages, piece-rate work, lack of overtime, and health and
safety violations. A related story holds for the food manufacturing industry, with production
increasingly moving to low-wage southern states, leaving razor thin margins for the firms that
remain in the city.

Most of the industries in which we have identified unregulated work, however, produce for
domestic and often local consumption and are largely sheltered from international competi-
tion (see Table 3). Nevertheless, here too there has been a pronounced shift towards labor

cost reduction.?

In some industries, it has been a story of deunionization and the concurrent
growth of low-wage business models, as in the ascent of big box stores in the retail industry and
the growth of gourmet food stores and green grocers. In other cases, the entire workings of an
industry have been restructured, as with the subcontracting of laundry, janitorial and security
services that at this point is virtually complete in a number of industries. For example, the sub-
contracting of laundry work by hotels and hospitals has created an entire industry of industrial
laundry contractors, in which competition on the basis of labor costs is intense. Parts of the
industry have been successfully unionized, but in non-union shops, minimum wage, overtime,

and health and safety laws are increasingly being violated.

In two of the jobs that we studied — home health care and subsidized child care — growing
fiscal strain on public funding streams becomes an important part of the story. For example,
the Medicaid funding crisis and the vagaries of program administration means that home
care workers have strong incentives to seek work in the unregulated “gray market,” where
job standards can easily fall below legal minimums. In a similar vein, the bulk of publicly-
subsidized child care in New York City is provided by workers who take care of two or fewer
children in their own homes.*® The workers are paid by the city as independent contrac-
tors, based on a schedule of set reimbursement rates; depending on the hours worked and
the number of children being cared for, these rates can and often do result in sub-minimum

hourly wages.

And sometimes, it is simply a matter of employers taking advantage of the opportunity to pay
the lowest wage they can, especially in the absence of strong enforcement. This is the case, for
example, in the car wash and parking garage industries and in the residential construction sec-
tor, but becomes most pronounced in the case of one-on-one employment relationships. One
of the women we interviewed reflected on how employers behave when screening domestic
workers on a day labor corner: “The employers try to find out how your English is and how
long you've been there. My first day, I admitted that it was my first day and they paid me $7
instead of $8. Women do get steady jobs, that's common, but employers also dont want to
keep using the same person for too long because eventually she’ll ask for something — like a
raise — and then the employer would rather hire a different person.”
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INEQUALITY AS BOTH EFFECT AND CAUSE

Another set of forces driving the growth of unregulated work stems from the growing eco-
nomic polarization of major U.S. cities during the last quarter century. In these “dual cities,” a
growing class of high-income, professional workers creates demand for a range for services that
are provided by a growing class of low-wage and immigrant workers.”” A livery cab driver we
interviewed saw the contrast daily in his work: “You have people, say, 96th Street and down,
making five-figure salaries, and then you've got people 96th Street and up, and they’re poor ...
they’re like barely making it.” Domestic work, along with personal services such as nail salons,
day spas, and home delivery are other clear examples. The domestic work industry in particu-
lar is structurally wired to produce substandard working conditions. Workers are alone at their
worksite and must individually negotiate the terms of their employment, with no industry
standards to set a floor on wages, benefits, sick days, breaks, etc. As a result, compensation and
working conditions vary wildly from one family to the next; some domestic workers are able to
find good jobs with decent pay; for others, the jobs are frequently in violation of one or more
workplace laws.

But the “dual city” plays a second role in the story of unregulated work. The large number of
low-wage and immigrant workers putting in long hours for substandard wages creates a de-
mand for super-cheap goods and services, which in turn are often provided through unregulat-
ed work. An entire sub-economy emerges — ethnic foods and retail, dollar vans and gypsy cabs,
informal child care, home-based hair salons — but the providers have limited pricing power due
to the systematically low earnings of much of their customer base. It is a self-reinforcing cycle.
Unregulated work creates more unregulated work, with small entrepreneurs sometimes playing
a key role as the employers committing workplace violations, something not lost on one of the
workers we interviewed: “A lot of the owners came and worked like this when they came here,
and now they’re on top and do it to others.”

DEUNIONIZATION

While New York City has the highest union density of any city in the country, a number of
its industries have experienced significant declines in union membership over the past quarter
century.®  There are two ways this can translate into unregulated work. First, in industries
that had high density, loss of union membership typically results in an industry-wide lower-
ing of wage standards and working conditions. Employers compete on the basis of labor costs
instead of quality services and products, lowering the wage floor toward the minimum and
increasing the likelihood that some employers will go below that floor. Second, unions have
historically been and continue to be key agents in enforcing employment and labor laws, ac-
tively monitoring their workplaces for adherence to wage and hour, health and safety, right to
organize, and other laws. As a result, a decline in union density means a decline in workplace
enforcement.
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For example, New YorK’s restaurant industry has witnessed a steep decline in union density
since the 1970s, to the point that the industry is now largely non-union and characterized by
prevalent workplace violations. The city’s yellow cab industry was also once highly unionized,
but was effectively deregulated and deunionized through the reclassification of drivers as inde-
pendent contractors in 1979 — resulting in working conditions that are often below standards
set by employment and labor laws.

Other industries remain partially unionized. In the food retail industry, supermarkets still have
high density, but are facing growing competition from non-union gourmet grocers and green
grocers — the latter have succeeded by tapping distinct consumer niches, but also by cutting
labor costs and committing workplace violations. Unions have also retained some density in
the apparel industry, but global competition has put such intense pressure on working condi-
tions that they need to focus much of their energy simply on retaining plants in the city, and
ensuring that minimum wage and overtime are being paid and that health and safety regula-
tions are being followed.

B. POLICY ENABLERS

INADEQUATE GOVERNMENT ENFORCEMENT

The economic trends we have just described create strong incentives for employers already pur-
suing a low-wage strategy to cross the line into violating employment and labor laws. But the
extent to which those laws are being enforced is an equally important determinant of

the choices that employers make. Unfortunately, the U.S. is currently characterized ~ Enforcement of wage and

ment weakened over the past

by weak public enforcement of workplace regulations, both in terms of resources and ~ hour laws by the U.S. De-
in terms of administrative will.* partment of Labor Depart-
Wage and Hour Enforcement: In a Brennan Center analysis of data obtained under the three decades, at the same
Freedom of Information Act, we found that enforcement of wage and hour laws by time that the number of
the U.S. Department of Labor Department weakened over the past three decades, at workers and workplaces in
the same time that the number of workers and workplaces in the country expanded. the country expanded.

Specifically, between 1975 and 2004, the number of workplace investigators declined

by 14% and the number of compliance actions completed declined by 36% — while the number
of covered workers grew by 55%, and the number of covered establishments grew by 112%.%
In combination, these trends indicate a significant reduction in the federal government’s capac-
ity to ensure that employers are complying with the most basic workplace laws.

In New York City, primary responsibility for enforcing wage and hour laws rests with the New
York State Department of Labor (NYSDOL) — although additional enforcement is conducted
by the New York State Attorney General’s Office, the regional office of the U.S. Department of
Labor, and the New York City Comptroller (for prevailing wage laws).
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“‘How is the government

The incoming Spitzer administration has signaled that it will move the NYSDOL towards
better enforcement,” but during the time period in which our research was conducted (2003-
20006), the record suggests that the NYSDOL was weak in its enforcement efforts. Staffing is
clearly an issue — the Department had about 100 investigators for about half a million work-
places in the state during the years of our study — as is the inherent challenge of identifying
employers that are actively trying to hide evidence of their workplace violations. One of the
employers we interviewed summed up the enforcement challenge this way: “How is the gov-
ernment going to regulate a job that doesn’t exist?”

At the same time, there have also been issues of administrative will. Analysis of agency records
obtained by Newsday under the Freedom of Information Act shows that enforcement by the
NYSDOL declined between 1996 and 2004; for example, the agency was settling workers’
claims for less than what the workers were owed, as well as failing to seek full penalties avail-

able under the law.#?

Additional problems are documented in a recent report by a coalition
of New York community groups and legal advocates, and include: failure to investigate a full
workplace when an individual complaint is received; multi-year delays in pursuing and pro-
cessing claims; lack of translation services so that immigrant workers can file complaints; and

in general, waiting for complaints to be filed instead of aggressively investigating

low-wage industries, as has been done in other states.®?

going to regulate a job that

doesn’t exist?”
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In our interviews, disenchantment with enforcement agencies was pronounced (with
the exception of the New York Attorney General’s Office, as we discuss in the next
section). The head of one community group reported that his staff hadn’t gone to the state
Department of Labor for years because “they are irrelevant.” A regulatory official called the
state Department of Labor “a big black hole,” and a security guard summarized conditions in
his industry this way: “There’s no one backing you, no government agency you can go to, so

»

you're at the mercy of them [the employer]

Workplace Health and Safety Enforcement: Our respondents were also pessimistic about health
and safety enforcement: “OSHA only shows up when the building falls down,” offered a union
safety expert. While fewer data are available on the efficacy of the Occupational Safety and
Health Administration (the main agency responsible for enforcement), a similar story emerges.
Adequate staffing is clearly an issue: last year, there were 128 health and safety inspectors in
New York State, and by one estimate, it would take 98 years for OSHA to inspect each work-
place in the state once.** But lack of political and administrative will is also evident. OSHA’s
budget has been cut by $14.5 million since 2001, and at the same time, the agency has shifted

”45 Penalties

resources away from enforcement and deterrence toward “compliance assistance.
for employers who violate health and safety regulations are generally regarded as weak, and

criminal sanctions are rarely pursued, even in cases where violations caused workers’ deaths.*
Enforcement of the Right to Organize: Researchers have also documented a marked weakening in

compliance with the National Labor Relations Act over the past several decades, which has hurt
unionization and, by extension, one of the key labor market institutions that helps to enforce
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employment and labor laws in the workplace.*” Again, several dynamics are at work. Extensive
delays throughout the union election process — e.g. in the government’s investigation of retali-
ation and illegal firings by employers — significantly reduce the chances of successful petitions

4 Authorized remedies for impacted workers are widely regarded as

for union representation.
insufficient and among the lowest of all employment and labor laws — and the National La-
bor Relations Board (the main enforcement agency) rarely pursues all of the remedies that are

available.®

Official data show increases in both illegal and legal coercive tactics by employers
throughout the second half of the last decade, and as President Clinton’s Dunlop Commission

documented in the 1990s, these have had a broad chilling effect on workers.*

Enforcement of Workers Compensation: Finally, a recent study by the Fiscal Policy Institute
(FPI) suggests that enforcement of workers’ compensation in New York State leaves much
to be desired. The report estimates that between half a million and one million eligible New
Yorkers are not receiving workers’ compensation coverage from their employers — while not-
ing that measurement is difficult precisely because enforcement is so weak and monitoring
so fragmented.” In addition, penalties for failing to carry workers’ compensation insurance
are not strong enough, and while it is technically illegal to discriminate against employees for
filing claims, advocates report that the Workers’ Compensation Board rarely, if ever, enforces
that provision.”* According to the above FPI study, enforcement is largely complaint-driven,
which means that the common employer practice we identified in our fieldwork — preventing
workers from filing claims in the first place — is not being addressed.

INADEQUATE LEGAL COVERAGE AND STANDARDS

Weak enforcement of workplace laws is an obvious explanation for unregulated work, but
equally important is the actual substance of those laws. Currently, U.S. employment and labor
laws are inadequate in their coverage and in the standards they set, contributing to the type of
systematic workplace violations documented in this report.

Inadequate Coverage: Several groups of workers that are legally considered employees and that
are at risk of substandard working conditions are nevertheless exempted from coverage by key
protections. In terms of the occupations covered in this study, the most relevant examples are
the exclusion of some home care workers from federal minimum wage and overtime protec-
tions, and some domestic workers from overtime protections; the exclusion of all domestic
workers from the right to organize; and the exclusion of some domestic workers and poten-
tially some taxi cab drivers from workers’ compensation.>

Whatever the original arguments for these exemptions, they clearly no longer apply. Com-
menting on the home care worker exclusion from full overtime coverage, an industry expert
asked, “The nature of the work might be different, but theyre still workers. Why are home
health care workers different from nurses? Why should they be treated any different?” Unfor-
tunately, recent federal policy has not moved in the direction of addressing these coverage gaps.
For example, in 2004, the U.S. Department of Labor implemented hotly-contested changes
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to overtime regulations that may have exempted as many as six million workers from their

right to overtime pay.”* Legal experts have been tracking a similar expansion of categories of

excluded workers under the NLRA.>

More generally, employment and labor law is struggling to catch up with the realities of the 21st
century workplace. Traditional definitions of employer and employee are increasingly being
challenged by a host of non-standard employment relationships — some of which truly reflect
new ways of producing goods and services, while others are the result of explicit employer strate-
gies to evade legal obligation for their workers. But both scenarios challenge a body of law that
was put into place more than a half a century ago and that was built around straightforward,
long-term employment relationships (one worker, one employer, one workplace).

In short, the ambiguous legal status or wholesale exclusion of subcontracted workers, inde-
pendent contractors, temporary workers, and day laborers is one of the central factors opening
the door to conditions of work that fall below the standards established by law. We

“We cannot get anything but currently do not have the data that would allow us to fully estimate the number of
the little fish. Often times workers either directly or indirectly affected by this disintegration of the traditional
the big fish, the ones really employment relationship.®®* And we should be clear that a majority of front-line

improving their profit
margins by hiring these

workers are in fact fully covered by all employment and labor laws, and nevertheless
experience workplace violations.

workers, are untouchable

because they are not hiring Still, the trend line is clear: growing numbers of employers are creating legal distance

directly.”
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between themselves and their employees by using strategies such as subcontracting

that are largely legal under current law. One of the lawyers that we interviewed
talked about how complex contracting chains were derailing his efforts to bring unpaid wage
claims on behalf of his clients: “We cannot get anything but the little fish. Often times the
big fish, the ones really improving their profit margins by hiring these workers, are untouch-
able because they are not hiring directly.”

Inadequate Standards: The impact of employment and labor laws in the workplace is also weak-
ened by inadequate standards. For example, the steep decline of the minimum wage over the
past three decades has created strong incentives for employers to subcontract or temp out their
work to outside low-wage bidders, in order to gain the benefits of the falling wage floor while

57" But as we have seen repeatedly in

at the same time protecting the firm’s core wage structure.
this report, subcontracting and other forms of externalization often set into motion a race to the

bottom that in the end can result in violations of employment and labor laws.

In a similar vein, health and safety experts point out that OSHA regulations for many occupa-
tions were written in the 1970s and have not since been updated for new hazards, machines and
chemicals.”® In particular, service sector workers are today exposed to a range of hazards that
are either inadequately covered by OSHA regulations or not at all (e.g., workplace violence, new
infectious disease, musculoskeletal disorders). Recent administrative actions have not helped.
During its first term, the Bush Administration repealed newly-crafted ergonomics standards,
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even though musculoskeletal disorders accounted for one-third of all workplace injuries in
2004.”” And the Occupational Safety and Health Administration still has not made clear that
employers must pay for the protective equipment that is mandated under law.®

Inadequate standards are also undermining the right to organize. In the analysis of legal ex-
perts, the root of the problem is that the NLRA does not adequately account for the power
' For example, although the NLRA technically

prohibits employers from threatening employees about the repercussions of unionization, un-

imbalance between employers and employees.®

der current interpretations of the law, the definition of “threat” is quite narrow. As a result,
employers are able to reframe threats, stating them as predictions about what might happen if
employees were to unionize.*> The law also permits employers to hold mandatory anti-union
meetings, to control the agenda of these meetings, and to designate the attendees, without
giving similar access to organizers — an imbalance that Human Rights Watch has concluded is
deeply problematic.%

DYSFUNCTIONAL IMMIGRATION POLICY

Throughout New York City’s economy, it is immigrant workers — both documented and un-
documented — that bear the brunt of workplace violations, even though they are covered by
most employment and labor laws. “The minimum wage is an abstract idea for immigrants.
It’s for Americans working at McDonald’s, Burger King, Wal-Mart or Kmart,” assessed a long-
time reporter for a local ethnic newspaper.

From the standpoint of our research project, the important insight is that the labor  “We are doing things illegally
market power of immigrants is profoundly shaped by U.S. immigration laws, which at that we don’t want to be,”
this point are widely recognized as outdated, incoherent, and dysfunctional, on the one reports a restaurant employer.

hand effectively allowing workers into the country through loose enforcement policies
while on the other denying many of them legal status. Even employers are fed up with the sys-
tem: “We are doing things illegally that we don’t want to be,” reports a restaurant employer.

In particular, the Immigration Reform and Control Act (IRCA) of 1986 marked a turning point
in the role of immigrants in the labor market, with the implementation of employer-based docu-
ment verification, employer sanctions, and the heightened threat of raids and deportations by
immigration authorities. IRCA created incentives for employers to use cash payment, subcontrac-
tors, employee status misclassification and other strategies in order to escape liability for hiring
undocumented workers. It also formally criminalized lack of documents in the workplace, which
increased the power of employers over their undocumented workers. Specifically, undocumented
workers were illegal in the eyes of the law, but employers were rarely punished for hiring them.
As a result, employers could threaten to report workers and their families to immigration authori-
ties if anyone complained about working conditions, with a very real likelihood that deportation
would result. Employers could also more safely fire undocumented workers who complained or
tried to organize — while retaliatory firing is illegal, employers could argue that they were simply
complying with IRCA’s ban on hiring undocumented workers.*
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The upshot is that lack of documentation severely constrains the ability of workers to assert
their core rights in the workplace. “Employers prefer to hire undocumented workers because
the law is never enforced — employer sanctions give them all the power,” observed a seasoned
organizer in the immigrant community.

With a very rough estimate of 400,000 undocumented workers in New York City, there are
plenty of opportunities for unscrupulous employers to cross the line into violating employment

% In our fieldwork, the effect was played out daily: lack of legal documents was

and labor laws.
a constant (though by no means only) factor stripping immigrant workers of the power to dic-
tate terms of employment, never mind seek recourse when workplace laws were being violated.
In interview after interview, we heard about the vulnerability of not having legal status, and in
particular, the pervasiveness of employers’ threats exploiting that vulnerability. A legal services
lawyer observed of the retail industry: “Since a lot of the workforce is undocumented, the bosses
use a lot of intimidation techniques. They threaten to call immigration, not on the workers, but

on the family members. Even when people are citizens they threaten to call immigration.”

Another common refrain was that the opportunities for intimidation are exacerbated by lack
of information and misconceptions about immigrant worker rights. “They think their bosses
know a lot about immigration law, and take for face value whatever the boss says. For example,

the boss can tell them that they have no immigration rights if they are undocu-

“It makes me feel like I am mented, and the workers believe them automatically,” observed a service provider

a slave just because I am working in immigrant communities.

undocumented. It makes

me feel like a machine, and Moreover, we found that green cards and even U.S. citizenship did not necessarily

I am not a machine.”
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guarantee immunity from workplace violations. Sectors such as construction, gro-

cery stores, manufacturing and restaurants generate large numbers of entry-level and
less-skilled jobs in urban economies and are the mainstay of employment for new arrivals. As
a result, documented workers can end up having to take unregulated jobs — “even if they have
documents they get half of the payments that they should receive,” reports a service provider
— though they are less likely to get stuck in them over the long term.

But it is the voices of workers that are the strongest in speaking to the pernicious impact of a
dysfunctional immigration system on their ability to assert basic rights in the workplace. In
one of our focus groups, a Philippina domestic worker recounted her experience without docu-
mentation: “My options were limited, my priorities were very clear: support my children, give
them a better future, and then to support myself. My only realistic option was to work, and
work meant anything that the system will allow. If you don't have work authorization you can’t
find things — even if you have education and skill. So that’s how Philippinos become domestic
workers here. It’s not a choice. It’s not the best option for us but you do it to survive and to
support our families.”

Another worker said simply, “It makes me feel like I am a slave just because I am undocu-
mented. It makes me feel like a machine, and I am not a machine.”
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VI. FULFILLING THE PROMISE OF WORKPLACE
PROTECTIONS: PRINCIPLES FOR PUBLIC POLICY

Our research has described a world of work in which the core protections that many of us take
for granted — the right to be paid at least the minimum wage, the right to be paid for overtime
hours, the right to take meal breaks, the right to a safe workplace, the right to organize to
improve working conditions — are not provided. And while we do not yet have hard data on
prevalence, our industry case studies from Section VII suggest that these work practices are be-
coming more common and more entrenched in New York City’s low-wage labor market. The
sheer breadth of the problem, spanning more than a dozen industries at the core of the city’s
economy, as well as its profound impact on workers, entailing significant economic, emotional
and physical hardship, are a call to action.

New York City is not alone. Across the country, community groups, legal advocates and regu-
latory officials are beginning to document the spread of workplace violations — in tomato farms
in Florida, poultry processing plants in the Midwest, hotels in Los Angeles, nursing homes in
Dallas, restaurants in Chicago, child day care in Kansas City, gas stations in Minneapolis, and
construction in almost every town and city where there are day labor corners.®

Everyone has a stake in
What, then, can be done? Our starting point is that everyone has a stake in ad-  addressing the problem of
dressing the problem of unregulated work. When impacted workers and their unregulated work.
families struggle in poverty and constant economic insecurity, the strength and
resiliency of local communities suffer. When unscrupulous employers evade or violate core
laws governing the workplace, responsible employers are forced to compete against submini-
mum wages or cost-cutting on worker safety, setting off a race to the bottom that threatens
to bring down standards throughout the labor market. And when significant numbers of
workers are underpaid, vital tax revenues are lost.

In short, public policy has a fundamental role to play in protecting the rights and lives of work-
ers. Drawing on our own fieldwork as well as research in other parts of the country, we have
identified three principles that should drive the development of a strong public policy agenda
at the federal, state and local levels.

PRINCIPLE 1. STRENGTHEN GOVERNMENT'S ENFORCEMENT OF EMPLOYMENT
AND LABOR LAWS

Government enforcement is one of the cornerstones of any viable response to unregulated work.
While enforcement efforts at both the federal and state level have weakened in recent years, pub-
lic policy must recognize the significant resources and power that reside with the various agencies
responsible for enforcing wage and hour, health and safety, prevailing wage, anti-discrimination,
taxation, and right to organize laws. Tapping the often unrealized potential of these agencies will
require additional funding to increase staffing, but even more important, a new set of strategies
to address the reality that workplace violations are becoming standard practice in parts of our
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low-wage industries.”” Government enforcement agencies should:
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*  Move toward proactive, “investigation-driven” enforcement in low-wage industries, rather
than waiting for complaints to come in. Simply relying on workers to come forward with
cases of violations is not enough; the threat of employer retaliation is simply too real to
depend on individual workers to carry the weight. This means that enforcement agencies
need to take the initiative, identifying industries where workplace violations are systemic and
conducting strategic, repeated, and unannounced workplace audits so that there is a tangible
likelihood of inspection. The goal is to send industry-wide signals that the government
will pursue violations, even if workers are dissuaded from filing complains. We have good
models to draw on at both the federal and state level, and from the work of the New York
Attorney General during the past several years (See Resources below).

o Establish relationships with community groups and other stakeholders, drawing on local ex-
pertise about industry violations and effective strategies for worker outreach. Even with in-
creases in staffing, government alone will never have enough resources or expertise to moni-
tor each and every workplace in the country. One important way to increase the reach and
effectiveness of enforcement is to partner with immigrant worker centers, unions, service
providers and other community groups, as well as responsible employers that understand
the need to ensure full compliance in their industry. Such partnerships can deliver vital
information about common employer evasion strategies and where workplace violations are
most concentrated, as well as access to established networks for outreach and public educa-
tion.

» Strengthen penalties for violating worker protection laws: For many workplace laws, the
penalties for violations are so modest that some employers might easily calculate, for ex-
ample, that the gains from paying less than the minimum wage outweigh the costs of get-
ting caught. In any enforcement system, strong penalties are an important component of
achieving broad compliance, and workplace laws are no exception. Where violations of
wage and hour laws, health and safety regulations, and other legal standards occur, penalties
should both be strengthened, as well as fully pursued by enforcement agencies.

PRINCIPLE 2: UPDATE LEGAL STANDARDS FOR THE 215" CENTURY WORKPLACE

Strong enforcement is important, but so are legal standards that recognize the changing nature
of work and production in the United States. In the previous section, we described how legal
standards set down by employment and labor laws have weakened over the past several decades
and have failed to cover key groups of workers at risk of substandard working conditions. The
good news is that we know what needs to be fixed, based on several decades of research, legal
analysis, and litigation in the courts. Specifically, changes are needed on two fronts:

* Strengthen legal standards: Weak standards in employment and labor law send the wrong

signal, opening the door to low-road business strategies to cut labor costs: when the bar is
set too low, the incentive is to ratchet down to it. Raising the minimum wage, updating
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health and safety standards, expanding overtime coverage, and strengthening the right of
workers to organize — all are key improvements that will raise compliance in the workplace
and improve the competitive position of employers who play by the rules.

o Strengthen the ability to hold employers responsible for their workers: Employment and
labor laws must be updated when unscrupulous employers devise new strategies for evading
their legal obligations. Several such strategies are now wide-spread: for example, misclas-
sifying workers as independent contractors and subcontracting work out to fly-

by-night operators who break the law. But there are in fact viable legal fixes to Weak standards in employ-
ensure that workers who are truly employees are recognized as such under law, and ment and labor law send the
that employers are held responsible for the workplace standards that they control wrong signal, opening the

— especially in cases where subcontracting is being used as an evasion strategy. In  door to low-road business
addition, some employers continue to exploit “coverage gaps” that are legacies  strategies to cut labor costs:
of historical exclusions of certain workers from protection (for example, certain when the bar is set too low,
home care and domestic workers are not covered by federal overtime laws); these the incentive is to ratchet
gaps must be closed once and for all. down to it.

PRINCIPLE 3: ESTABLISH EQUAL STATUS FOR IMMIGRANTS IN THE WORKPLACE

The best inoculation against workplace violations is workers who know their rights, have full
status under the law to assert them, have access to sufficient legal resources, and do not fear
exposure or retaliation when bringing claims against their employers. Achieving this type of
strong standing for workers has always been a challenge — but for undocumented immigrant
workers, it can be a near impossibility. As one of our respondents bluntly put it, “What needs
to change is immigration policy.” While on paper, undocumented workers are covered by
most employment and labor laws, in practice, they are effectively disenfranchised in the work-
place, by lack of documentation, fear of discovery, and many employers’ willingness to exploit
that vulnerability. Any policy initiative to reduce workplace violations must confront this basic
truth, and act on two fronts:*

* Prioritize equal protection and equal status in national immigration reform: Whichever
model is ultimately adopted in the drive to reform our immigration policy, a guiding prin-
ciple must be that immigrant workers have equal protection and equal status in the work-
place.”? 'This means ensuring the same full protection and remedies under employment and
labor laws that U.S.-born workers have — regardless of immigration or admission status. It
also means thinking hard about how to deliver equal status in the workplace, beyond simply
writing in full coverage under workplace laws. This question lies at the heart of the debate
over guest worker programs: whether workers bound by time-limited guest worker visas
can have the same bargaining power as U.S.-born workers who are free to shop the labor
market, even with the same rights under law. Our research was not designed to answer this
question. But it does suggest how absolutely central the status question is, given the ex-
treme imbalances of power that we observed in immigrant workplaces throughout the city
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and the readiness of many low-wage employers to turn any point of vulnerability, no matter
how tenuous, to their advantage.

* Protect immigrant workers from retaliation: Even short of comprehensive immigration
reform, there is much that government enforcement agencies can do to lessen the fear of re-
taliation for documented and undocumented workers alike. Agencies enforcing minimum
wage, prevailing wage, overtime, and other workplace laws can and should create a firewall
between themselves and immigration agencies, so that workers do not fear deportation
when bringing a wage claim. Agencies should also provide guarantees that immigration
status will not be gathered when a worker files a case, or if gathered, will be kept confi-
dential. Workers should be allowed to have community-based organizations or unions file
wage claims on their behalf. Government agencies should make a central commitment to
translating all materials and providing multi-lingual staff, as one more means of reducing
barriers to workers already facing them on numerous fronts. Immigrant workers should
have access to legal services lawyers and those lawyers, in turn, should be permitted to use

7® And most important,

the full range of legal tools to achieve fair results for their clients.
all workers, regardless of immigration status, must be entitled to the full remedies available

under law when bringing claims of workplace violations.”*

GOING LOCAL

The complexity of the forces driving and shaping unregulated work can seem overwhelming,
and the three areas of policy reform that we just outlined require movement by many actors
outside the boundaries of our city.

The good news is local strategies are just as important. New York City is home to a broad array
of organizations on the ground — immigrant worker centers, unions, legal services providers,
social service providers, churches, and other community groups — that have deep relationships
in impacted communities and that have the ability to raise and address the problem of work-
place violations. Some may not yet see themselves as focusing on this issue, but with training
and education would be able to help in outreach and linking clients with legal resources. Oth-
ers are already squarely focused on rights in the workplace. Unions in particular have long
used monitoring of employer compliance with workplace laws as one of their key strategies
for protecting standards (accounting for the low prevalence of violations in unionized sectors
in our research).”? 'The fact that the city has high union density in a range of sectors — espe-
cially service industries — constitutes an important resource for enforcement, and an important
source of knowledge for policy makers.

More recently, the city has seen a thriving movement of immigrant worker centers that have
built up considerable expertise in uncovering and combating unregulated work. While quite
varied, these centers share a common focus on organizing low-wage immigrant workers — typi-
cally in industries where unions do not have a strong presence — as well as policy advocacy and
service provision.”” Like unions, worker centers can and should be a key resource for govern-
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ment enforcement efforts, providing much-needed information about industry dynamics and
employer evasion tactics, as well as networks of workers who are often inaccessible to officials.

As important, local worker centers are building their own strategies and organizing base to
address unregulated work, and more broadly, to win improvements in the workplace beyond
what the law currently requires. These strategies are often honed to the particular industries
and occupations represented by their members. For example, organizations such as the Latin
American Workers Project have created community-run day labor centers as a strategy for
bringing structure and worker voice to the residential construction industry. The umbrella
group Domestic Workers United has developed state-level legislation to set standards for wages
and working conditions, which the industry currently lacks. The Restaurant Opportunities
Center of New York has worked with its members to win substantial settlements in back wages,
targeting high-profile restauranteurs who drive standards for the industry. The Taxi Work-
ers Alliance, an association of yellow cab drivers, has used advocacy and strong organizing to
ensure that decisions made by the industry’s regulatory body (the Taxi and Limousine Com-
mission) benefit workers. And Make the Road by Walking, a community group in Brooklyn,
has forged an alliance with the city’s retail union to target and organize discount stores and
supermarkets that violate workplace laws. With a mix of industry analysis, public advocacy
and sustained organizing, these and other worker centers are steadily bringing the problem of
workplace violations into the public arena. (See Resources below for a fuller listing of worker
centers and legal advocates.)

Finally, city government has an important leadership role to play, by sending the signal that
unregulated work is not tolerated in New York. The City can harness its extensive network of
service providers to deliver ongoing public outreach and education about rights in the work-
place. It can fund community groups and legal services providers to increase the resources
available to workers with wage claims. It can continue to ensure that city agencies do

not inquire about or disclose the immigration status of New Yorkers who come into The working conditions
contact with city government. It can support the creation of more day labor centers; described in this report force
it can crack down on exploitative employment agencies; it can work with advocates the question: will the city’s
to educate low-wage employers about their legal responsibilities, as it has started to resurgence be built on a set
do in the restaurant industry; it can rigorously inspect safety on construction sites  of workplace practices that
to identify irresponsible contractors; and of course, it should rigorously enforce the violate not only the letter of
prevailing wage and living wage laws under its jurisdiction.” the law, but also our most

basic principles of equality,
New York City has always found ways to adapt during eras of fundamental shifts in  dignity and justice?

the economy, and after a decades-long struggle to emerge from the fiscal crisis of the

1970s, we now sit at the cusp of sustained growth. Yet the working conditions described in
this report force the question: will the city’s resurgence be built on a set of workplace practices
that violate not only the letter of the law, but also our most basic principles of equality, dignity
and justice? In the voices of the workers, organizers, legal advocates and other stakeholders
that we interviewed over the past three years, we heard the hope and conviction that our city
can, and must, do better.
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RESOURCES

RESOURCES FOR WORKERS

Organizations in New York City Focusing on Immigrant

Worker Rights:

African Services Committee: www.africanservices.org

Andolan Organizing South Asian Workers: www.andolan.net
Asociacién Tepeyac: www.tepeyac.org

CAAAV Organizing Asian Communities: www.caaav.org
Chinese Staff and Workers’ Association: www.cswa.org

Damayan Migrant Workers Association: www.damayanmigrants.org

Domestic Workers United: www.domesticworkersunited.org

Fifth Avenue Committee: www.

Filipino Workers Center

Haitian Women for Haitian Refugees

Latin American Integration Center: www.laicnyc.org

Latin American Workers Project: www.ndlon.org/contactinfo/ptla.htm

Make the Road by Walking: www.maketheroad.org

New York Committee for Occupational Safety and Health:
www.nycosh.org

New York Taxi Workers Alliance:

socialjustice.ccnmtl.columbia.edu/index.php/Taxi_Workers Alliance

Northern Manhattan Coalition for Immigrant Rights: www.nmcir.org
Project Hospitality: www.projecthospitality.org

Restaurant Opportunities Center of New York (ROC-NY):

www.rocny.org

Workers AWAAZ

YKASEC — Empowering the Korean American Community:

www.ykasec.org

Legal Services Providers in New York City:
Asian American Legal Defense and Education Fund: www.aaldef.org

Immigrant Opportunities Initiative (contact New York Immigration
Coalition): www.thenyic.org

Legal Aid Society of New York: www.legal-aid.org
Legal Services of New York: www.Isny.org

Lenox Hill Neighborhood House, Workers™ Rights Project:

MEFY Legal Services: www.mfy.org
New York Legal Assistance Group: www.nylag.org

NYU Immigrant Rights Clinic: www.law.nyu.edu/clinics/year/immigrant

Puerto Rican Legal Defense and Education Fund: www.prldef.org

Urban Justice Center: www.urbanjustice.org

LawHelp.org (central site for locating a legal services provider):
www.lawhelp.org/NY

Enforcement Agencies:

New York State Department of Labor: www.labor.state.ny.us

New York State Attorney General, Labor Bureau:

www.oag.state.ny.us/labor/index.html

New York State Attorney General, Civil Rights Bureau:

www.oag.state.ny.us/civilrights/civil_rights.html

New York City Office of the Comptroller: www.comptroller.nyc.gov

U.S. Department of Labor, Wage and Hour Division, New York
City District Office: www.dol.gov/dol/audience/aud-workers.htm

U.S. Department of Labor, Occupational Safety & Health

Administration: www.osha.gov/as/opa/worker/index.html

POLICY RESOURCES

Protecting New York's Workers: How the State Department of
Labor Can Improve Wage-and-Hour Enforcement:

www.brennancenter.org/nysdolreform.html

Holding the Wage Floor: Enforcement of Wage and Hour Standards
for Low-Wage Workers in an Era of Government Inaction and Em-
ployer Unaccountability (National Employment Law Project):
www.nelp.org/docUploads/Holding%20the%20Wage%20Floor2%2Epdf

More Harm Than Good: Responding ro States’ Misguided Efforts ro
Regulate Immigration (National Employment Law Project):
www.nelp.org/docUploads/More%20Harm%20than%20Good%20fnal%
20020807%2Epdf

Enforcing the Minimum Wage for Working Families: A Conference
on New Strategies for Communities and Government (Convened by
the National Employment Law Project and the Brennan Center
for Justice):
www.nelp.org/docUploads/wage%20conference%20summary%2Epdf

Trends in Wage and Hour Enforcement by the U.S. Department of
Labor, 1975-2004 (Brennan Center for Justice):

www.brennancenter.org/nysdolreform.html

National Map of Worker Centers (by Janice Fine):

www.cornellpress.cornell.edu/catalog/fine-map_imdens.pdf
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A. UNREGULATED WORK IN THE GROCERY AND SUPERMARKET INDUSTRY

IN NEW YORK CITY

The food retail industry is one of the cornerstones of
New York City’s economy, employing more than 60,000
workers. Unionized supermarkets once dominated the
industry, but are losing ground to a slew of non-union
competitors — including gourmet grocers, health food
stores, green grocers, big box stores, and drug stores that
increasingly sell food items. The result has been a slow
but steady deterioration in wages and benefits over time.
Today, grocery stores and non-union supermarkets create
some of the most unregulated jobs found in our study.
Cashiers, stocking clerks, food preparers, baggers, pro-
duce cleaners and delivery drivers routinely put in 60
hours a week or more, at minimum or sub-minimum
wages, with few if any benefits — even in the stores with
the most expensive luxury foods.

HOW THE INDUSTRY WORKS

The grocery and supermarket industry is divided into
three main segments:

1. Green grocers, bodegas & delis sell fresh produce, dry
and prepared foods, and household items. They are
small stores and often family-run.

2. Gourmet grocers are the fastest-growing industry seg-
ment and are defined by luxury products (including
health food and organic food) and a high-income con-
sumer base. Stores are mid-sized and often owned by
chains, although some have independent owners.

3. Supermarkets are larger, carry a wider range of prod-
ucts, and are often owned by chains. Historically, this
segment has had higher union density and job qual-
ity, though both have been declining because of non-
union competition.

Wages and working conditions vary by industry segment
and by the degree of unionization. The most unregulated
stores are green grocers, bodegas and delis — margins are
razor thin, wages are low, and workplace violations are
chronic. Gourmet grocery stores have high prices and

bigger profit margins, but labor costs are nevertheless
kept quite low and workplace violations are common.
Supermarkets, by contrast, have more formalized em-
ployment relationships, but there is a significant split be-
tween union and non-union stores in wages and benefits.
To the extent that workplace violations occur, they are
concentrated in non-union stores.

Overall, the industry has become highly competitive,
and profit margins are close to 1% for most segments,
exacerbated by rising rents. Unionized supermarkets
have maintained higher density than in other cities, but
are under such intense competitive pressure that annual
earnings in the city’s food retail industry declined by 9%
during the 1990s, while earnings for the private sector as

a whole grew by 35%.

THE WORKERS & MOBILITY

Immigrants make up about two-thirds of the workforce,
and increasingly hail from Latin America and especially
Mexico. Many find jobs through friends and family al-
ready working in a store that is hiring. But some em-
ployers advertise in ethnic newspapers, and green grocers
frequently hire workers through storefront employment
agencies. Bodegas rely heavily on family members, who
put in very long shifts.

In our interviews, non-union grocery jobs were widely con-
sidered the least desirable of employment options. While
the jobs are easy to get, requiring little English or previous
training, they are exploitative and dead-end (“There’s only
one type of job,” as a bodega owner put it). Turnover is
high across all segments, although workers may stay in the
industry for several years because there are few alternatives.
Workers aspire to construction and restaurant jobs, where
conditions are just as hard but pay is marginally better. The
one concrete opportunity for mobility is to land a union-
ized supermarket job, with better wages and benefits and
annual raises; but demand for the jobs exceeds supply.
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JOB QUALITY & WORKPLACE VIOLATIONS

As summarized in Table A, workplace violations are com-
mon in non-union stores. The “going rate” for many gro-
cery jobs is $250-$300 per week, for 60 or more hours of
work, easily dropping hourly wages below the minimum.
This wage standard is so widely accepted that employers
are convinced they cannot pay the minimum wage and
still stay in business. Some occupations earn even less
(food preparers), and baggers and delivery workers are of-
ten paid only in tips. Workers are generally paid in cash,
with poor record keeping. Overtime is almost never paid
(the same flat weekly rate applies, no matter what the
hours), and breaks are erratic and sometimes not given
at all. A recent suit against a Brooklyn supermarket is
illustrative. Nine baggers charged that they were being
paid only in tips, earning as little as $100 a week for 50-
66 hours of work (Confessore 20006).

Subcontracting also plays a role in driving down work-
place standards in this industry. Medium-sized stores of-
ten contract out janitorial and delivery jobs, and workers
in these jobs tend to experience the worst violations.

* Delivery workers (mainly African immigrant men) are
often hired via informal subcontractors who routinely
violate employment and labor laws. Workers are not
given meal breaks and face arduous working condi-

tions, especially in the winter. They are paid about
$75 per week and depend on tips, which are unstable
and vary widely. In the words of one deliveryman: “If
you are working in an area like Park Avenue, then you
don’t get tips. Sometimes you just see the doorman,
but even if you see the people, they still don’t give you
anything. It’s rich people, they don't give it.”

* Janitors (mainly Latino immigrant men), are often
hired via informal janitorial contractors to clean small-
er, “working-class” supermarkets overnight, between 8
p-m. and 8 a.m. The pay is $55 per night; employers
do not keep track of hours, although the workers gen-
erally put in 60-70 hours per week at different sites.
Contractors may pay only a portion of wages due to
the workers, and sometimes do not pay at all.

Finally, workers report discrimination based on complex
hierarchies of ethnicity, as well as retaliation for organiz-
ing or complaining about working conditions. Still, in re-
sponse to an increasing number of wage and hour claims
being filed against green grocers, the New York State At-
torney General led an initiative to establish a “Greengro-
cer Code of Conduct” in 2002. In signing the code of
conduct, employers agreed to pay the minimum wage and
follow overtime regulations, in exchange for having prior
violations dropped (see Section VI for more details).
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TABLE A.
CHARACTERISTICS OF UNREGULATED WORK IN THE GROCERY & SUPERMARKET INDUSTRY
IN NEW YORK CITY

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments  Violations are found in:
1. Green grocery stores, bodegas and delis (violations are prevalent).
2. Gourmet grocers/health food stores (violations are frequent).
3. Non-union supermarkets (common violations in some occupations).

Ownership Most green groceries, bodegas and delis are independent, immigrant-owned stores with a half dozen em-
and size ployees or less. Gourmet grocery stores are usually part of local chains, and can have 20 or more employees.
Non-union supermarkets are typically part of medium and even large chains, with a few publicly traded.

Union density No union density in green groceries and gourmet stores. Union density in supermarkets has histori-
cally been strong but is declining.

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations Occupations most impacted include cashiers, stock clerks, deli counter workers, food preparers, deliv-
ery workers, janitors, baggers, produce washers/watchers, and flower-arrangers.

Typical wages Green grocery, bodega, and deli workers: $250-300 per week is typical. Produce washers and food
preparers earn between $4 and $5 per hour.
Gourmet grocery workers: Floor workers typically earn between $6 and $7 per hour, but can
earn up to $9.
Non-union supermarket workers: Weekly wages average around $350 a week; baggers earn from
$150-$200 (paid in tips only). Subcontracted delivery workers earn weekly wages of $75 plus variable
tips up to $100, and subcontracted janitors earn $55 for a night shift of 12 hours.

Typical hours Hours average 55-75 hours per week in green grocery stores; 40-60 hours per week in gourmet grocery
stores; and 40-60 hours per week in non-union supermarkets.

Payment method Workers are largely paid in cash at green grocery stores, with the exception of occasional cashiers
and family members of the owners. Gourmet grocers and supermarkets generally pay on the books,
though at least a few workers are always paid in cash.

Benefits Health benefits and vacation and sick days are rare in non-union stores.

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Workforce is almost exclusively immigrant, from Mexico, Central America, Korea, Africa, the Carib-
bean, and South Asia. Delivery workers are mostly African immigrants. With the exception of cashier
jobs, most occupations are male dominated. Ages range from the teens through the 40s.

Immigration status ~ Green grocery and delivery workers are often undocumented. Some undocumented workers in gour-
met grocery stores and supermarkets.

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

Storefront employment agencies are frequently used, especially for off-the-books jobs, charging the workers $100-$300 per
placement, or $10 for a day job.

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

Workers are generally covered by all employment rights and regulations. In addition, the New York State 2007 minimum
wage for tipped employees such as delivery drivers is $5.40 or $6.05 an hour (depending on the weekly tip average), but if
a worker’s combined wages and tips do not at least equal the regular state minimum of $7.15 per hour, the employer must
make up the difference. In 2002, the New York Attorney General established a “Greengrocer Code of Conduct,” in which
signatory grocers agreed to comply with employment and labor laws, and be monitored for compliance.
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COMMON WORKPLACE VIOLATIONS

Minimum wage
and overtime

Minimum wage: Violations are pervasive in green grocery stores, bodegas and delis. Workers
commonly put in 60-72 hours per week, often resulting in hourly wages below the minimum. For
example, a worker paid $300 per week for 60 hours will earn $5 per hour (without considering time-
and-a half-pay for overtime hours). The worst jobs can be paid as little as $2.50 an hour. Similar
violations are found in gourmet stores, but are somewhat less pervasive. Violations in non-union
supermarkets are concentrated in the most vulnerable occupations (baggers, delivery workers).
Overtime: Green grocery stores rarely pay overtime. Gourmet grocery stores may selectively pay
overtime (e.g. after six months, or for more skilled workers). Non-union supermarkets often violate
overtime laws for baggers and delivery workers.

Non-payment
of wages

Non-payment is rare in most occupations, with the exception of subcontracted workers (janitors and
delivery workers).

Meal breaks

Meal breaks are erratic, and green grocery workers in particular can work up to 14-hour days without a
meal break. Delivery workers typically do not get meal breaks and have to eat on the job.

Employer taxes

When employers pay in cash, they very rarely pay required taxes.

OSHA

Chemical and pesticide exposure is a serious issue for workers handling sprayed produce, with few safe-
guards or training by employers. Stockers do not receive mandated training on lifting and moving.

Workers’ Smaller employers do not carry workers’ compensation, and across segments, workers rarely receive it
Compensation when injured on the job.
Discrimination Workers report hiring, firing and promotion based on immigration status, ethnicity and relationship

to owner, as well as harassment based on immigration status.

Retaliation & the
right to organize

Workers report being threatened, intimidated and fired for bringing complaints or attempting
to organize.

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from late 2003-early 2005.
Sources: Original data gathered by authors during fieldwork from 2003 through 2006 in New York Cizy, as well as the following secondary sources: Bodie
(2003), Bodie (2004), Confessore (2006), Diamond (2004), Greenhouse (2002), Greenhouse (2004d), Greenhouse (2007b), Howell (2003), Janoff (2000),
New York Jobs with Justice and Queens College Labor Resource Center (2005), New York State Department of Labor (2007b), New York State Department
of Labor (2007¢), Office of the New York State Attorney General (2005b), Romano (2006), US Department of Labor (2006f), US Department of Labor
(2006g), US Department of Labor (2006h).
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B. UNREGULATED WORK IN THE RETAIL INDUSTRY IN NEW YORK CITY

The retail industry in New York City is one of the most
important sources of employment for workers without
college degrees, with about 250,000 employees (not in-
cluding food stores). But as in other cities, retail is also
a chronically low-wage, no-benefits industry, plagued by
high turnover and part-time jobs. And in some industry
segments, wages are increasingly dropping below the le-
gal minimum.

This was not always the case. Thirty years ago, the retail
industry was dominated by department stores with rela-
tively high unionization rates. But with the decline of
department stores, unionization has declined as well, to
the point that it currently affects only a small segment of
the industry. Instead, “big box” stores are flattening out
the industry’s wage structure across the country. New
York City has experienced some of this trend, but has
also uniquely retained a host of independent stores. As
a result, ownership structures and store formats run the
gamut from small family-owned stores, to local chains of
10-20 stores, to major national chains.

INDUSTRY SEGMENTS WITH VIOLATIONS

We found the most evidence of workplace violations in
the discount merchandise and “ethnic retail” segments.
Discount stores — convenience stores, 99-cent stores,
jewelry stores, beauty supply stores, clothing stores,
electronics stores, flower stores — sell a range of cheap
goods, relying on volume to generate sales and some-
times on the sale of counterfeit products. While many
are independently owned, increasingly local chains own
up to 30 stores across the city, including the all-per-
vasive 99-cent stores. 'The geography of discount re-
tail is changing as well, having migrated to low-income
neighborhoods in high concentrations (such as 125th
and 145th Streets in Harlem, the Fulton Street Mall
and Knickerbocker Avenue in Brooklyn, and Fordham
Road in the Bronx).

Ethnic retail is an overlapping industry segment which is
spread throughout the five boroughs. For example, South
Asian retail in Jackson Heights and scores of small busi-
nesses in Chinatown operate in the informal cash economy,
selling everything from appliances to traditional wedding
dresses and religious items. These stores offer products
demanded by immigrants but not sold elsewhere, and,
like discount stores, offer convenience in terms of their
location. The majority of workers are immigrants, and
many of the entrepreneurs running these businesses with
razor-thin margins are immigrants as well.

To a lesser degree, we also found workplace violations in
drug stores and national chain stores. Here, violations
take different forms because of the national corporate
chain structure and standardized human resource prac-
tices (see below).

THE WORKERS & MOBILITY

The city’s retail workforce is disproportionately Latino
and African American. The latter are more likely to be
hired in national chain stores, including drug stores. But
in low-end retail outlets, it is predominantly immigrant
men that are hired — for example, by the open street-level
stores that hire African and Arab men on a daily basis for
security. (According to one of our respondents, the job
needs “hard” men to deal with unpredictable customers.)
Immigrant women usually are hired as counter-persons
in ethnic retail shops.

A core characteristic of the retail industry is that mobility
opportunities are minimal; for workers such as cashiers,
stock clerks, security guards, and delivery persons, there
are simply too few jobs to move up into. We did find
one industry niche, flower stores, where the largely Mex-
ican workforce received skills training and the chance
of moving up to store manager (though pay remained
quite low).
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JOB QUALITY & WORKPLACE VIOLATIONS

As shown in Table B, in the non-union parts of the in-
dustry, the most common workplace violations are failure
to pay the minimum wage and overtime. Workers are
commonly paid $300 per week or less, for 60 and even
80 hours of work per week — resulting in hourly wages
ranging from less than $4 per hour (without considering
time-and-a half pay for overtime hours), up to the mini-
mum wage. While it is standard for employees to work
more than 40 hours in a week, employers almost never
keep track of overtime. During the peak holiday retail
season, workers” hours can increase to 7 days a week, 12
hours a day without any corresponding increases in pay,
pushing earnings well below the legal minimum.

Other violations include discrimination: women and
undocumented workers consistently report being paid
less than men, citizens, and documented immigrants. In
drug stores, delivery services are not infrequently out-
sourced to subcontractors, who in turn misclassify their
delivery staff as independent contractors and pay them as
litcle as $3 an hour. This kind of legal distancing from
the employment relationship is also evident in retailer-
owned warehouses (often located in New Jersey), where
hiring is typically done through temp agencies, making it
easier to hide nonpayment of overtime.

Finally, supervisory jobs are not necessarily immune. In
both discount stores but especially the more established

chains, workers with nominal supervisory duties are
sometimes misclassified as “floor managers” or “depart-
ment managers,” in order to avoid paying overtime for
what are often 60 hour work weeks.

Working conditions in retail can be dificult and in some
cases dangerous. Because many stores are increasingly un-
derstaffed to keep labor costs low, workers are often pres-
sured to work faster, with few breaks. Immigrant women
in storefront retail shops report exhaustion and swollen
feet from standing for the full shift without a bathroom
break. Others report standing outside the store in the
cold for ten hours a day, as security guards or handing
out fliers. Outright violations of health and safety stan-
dards also occur, including blocked exits, faulty electrical
wiring, wet or damaged walking surfaces, and improper
equipment for shelving products.

Finally, retaliation is a real threat. One immigrant com-
munity group described its women retail members: “They
work for 10 hours, they get 35 dollars, no lunch breaks,
no overtime. The question of it never arises. The mo-
ment they talk about it they get fired.” Workers and com-
munity groups such as Make the Road by Walking (see
Section VI) who have tried to organize the industry report
retaliation for taking collective action to improve working
conditions. For example, in 2005, the New York State At-
torney General won a settlement with three retailers, who
had underpaid their workers and then illegally fired them
by closing their stores after being investigated.
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TABLE B.
CHARACTERISTICS OF UNREGULATED WORK IN THE RETAIL INDUSTRY
IN NEW YORK CITY

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments  Violations most common in (1) low-end discount stores (convenience stores, 99-cent stores, jewelry
stores, beauty supply stores, clothing stores, electronics stores, flower stores in the flower district) and
(2) ethnic retail serving immigrant neighborhoods. Some violations are also found in non-union drug
store chains and national retail chains.

Ownership and size  Either private, independently-owned stores or, increasingly, small local discount chains. In immigrant
neighborhoods, most small retail is family-owned. Stores can be very small (less than 5 employees) but

also bigger (5-30 employees).

Union density Virtually none in the low-end discount segment. Department stores still have some union density,
though it is declining.

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations Cashiers, stock clerks, security guards, delivery workers, and workers in retailer-owned warehouses.

Typical wages Cashiers, stock clerks, security guards: Weekly wages range from about $180 to about $320, with
hourly wages averaging around the minimum wage.
Delivery persons: Can carn as low as $25-$35 per day for 8-11 hours worked.
Retailer warehouse workers: Wages are higher, in $7-$9 range.

Typical hours Hours average 8-12 hours per day, for 6-7 days per week, and fluctuate significantly by season.
Payment method In national chain stores, largely on the books; in smaller and independent stores, largely off the books.
Benefits Health benefits, vacation days and sick days are very rare (except in unionized stores).

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Significant numbers of immigrant (Latino; West and North African; Arab; South Asian) as well as
African American workers.

Immigration status  In discount and ethnic retail stores, many workers are undocumented.

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

Placement through employment agencies is relatively common, with the agencies charging workers up to a week’s salary per
placement. Some retail placements happen through agencies serving ex-offenders and ex-welfare recipients (both temp agen-
cies and non-profits). In the drug store segment, delivery persons can be brought in via subcontractors. In retailer-owned
warchouses, temp agency use is common.

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

Most workers are covered by employment and labor laws. In addition, the New York State 2007 minimum wage for tipped
employees such as delivery drivers is $5.40 or $6.05 an hour (depending on the weekly tip average), but if a worker’s com-
bined wages and tips do not at least equal the regular state minimum of $7.15 per hour, the employer must make up the
difference.

COMMON WORKPLACE VIOLATIONS

Minimum wage Minimum Wage: Depending on hours worked, wages can range from $2.75-$6.00 per hour;

and overtime especially in discount stores, the minimum wage is usually the high end of the pay scale. Undocu-
mented workers are generally paid lower wages (about $4-$5 per hour), and delivery drivers were mak-
ing as little as $3 per hour in 2000.
Overtime: Overtime is almost never paid in the discount segment and other non-union segments.
Workers in retailer-owned warehouses report unpaid overtime (wages are typically above the minimum).
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Non-payment Appears to happen occasionally, but not prevalent.

of wages

Meal breaks Required meal breaks are often not given.

Employer taxes Employers routinely fail to pay taxes on payments in cash.

Misclassification Three types of misclassification were reported: (1) In national retail chains, workers with nominal su-
pervisory duties may be misclassified as “floor managers” or “department managers” in order to exempt
them from minimum wage and overtime protection; (2) workers are sometimes classified part-time for
the purposes of payroll and benefits calculations, but consistently work full-time hours; (3) drug stores
use subcontractors for delivery persons, which are misclassified as independent contractors by the con-
tractor company.

OSHA Violations include: blocked exits, faulty electrical wiring, wet or damaged walking surfaces, and im-
proper equipment for shelving products.

Workers’ Rarely carried or made accessible to workers who are qualified to receive it.

Compensation

Discrimination In the low-end discount segment, workers report sexual harassment of female workers; different wages
for different ethnic groups; different wages for citizens or green card holders, compared to undocu-
mented workers; and discrimination against pregnant workers.

Retaliation & the ~ Workers have faced retaliation (firing, immigration threats) for organizing efforts at discount stores.

right to organize

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from 2004 and 2005.
Sources: Original data gathered by authors during fieldwork from 2003 through 2006 in New York City, as well as the following secondary sources: Adler
(2003), Gerson (2005b), Make the Road by Walking and Retail Wholesale and Department Store Union (2005), New York State Department of Labor
(2007b), New York State Department of Labor (2007¢), Office of the New York State Attorney General (2005b), Son (2005), Stuteville (2005), US Depart-
ment of Labor (20060b).
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C. UNREGULATED WORK IN THE RESTAURANT INDUSTRY

IN NEW YORK CITY

After being hit hard by 9/11 and the recession of 2001,
New York City’s restaurant industry has rebounded and is
currently one of the strongest growth sectors in the local
economy. At the same time, the industry is inherently
volatile, with high business failure rates, culinary trends
and restaurant formats that change quickly, and marked
seasonal swings in demand. The industry is also begin-
ning to lose its independent roots, as management com-
panies running several different restaurants are beginning
to dominate, exploiting their economies of scale.

The result is fierce and unceasing competition, driving
many restaurants to compete on the basis of cost cut-
ting. Because rent and food costs are essentially fixed, it
is wages and benefits that often end up being cut. And
while fifty years ago unions were able to set a wage floor
for the industry, currently there is very little union pres-
ence. The upshot is that the workers (currently about
160,000) face difficult working conditions, with frequent
workplace violations.

THE WORKERS & MOBILITY

According to the 2000 Census, about two-thirds of the
industry’s workforce was born in countries other than the
U.S. But the mix of immigrants is constantly shifting.
Twenty years ago, Chinese workers dominated kitchen
jobs, but now are moving to other industries or open-
ing their own restaurants. And while Mexican workers
are currently the main workforce in the kitchen, there
are already signs of displacement by Central and South
Americans.

At the same time, there is continued segregation in the
industry on the basis of race and immigration status, with
workers of color concentrated in kitchen jobs or in the
lower-rung jobs in the front of the restaurant (i.e. bussers).
Waiter and bartender jobs are considered the best jobs in
the industry, and Census data show that they are dispro-
portionately filled by white workers, some of whom are
also immigrants. Mobility from the back to the front of

the restaurant is infrequent: workers and employers alike
reported that the two are effectively separate worlds. In
addition, employers almost always hire waiters and bar-
tenders from the outside, rather than promoting bussers
or runners. In the kitchen, entry-level workers may try to
move from dishwasher to salad or prep cook, but further
upward mobility (e.g., to chef) is extremely rare.

While job turnover is high, there is a substantial amount
of industry tenure — restaurant workers often stay in the
industry for years and even decades. Still, workers talk
about moving to construction work, which is more dan-
gerous and less consistent, but better paid.

JOB QUALITY & WORKPLACE VIOLATIONS

Intense competition and cost cutting mean that restau-
rant jobs are often difhicult, hectic, and not infrequently
dangerous. Restaurants are increasingly running lean
— workers commonly do multiple jobs, and even with
health and safety training (which is rare), there will in-
evitably be accidents. Workers also frequently talk about
verbal abuse: “It’s hot, workers are screamed at. Plates
are thrown at them. There’s also out-and-out racial lan-
guage, everything from national origin to post-9/11 ter-

rorist stuff.”

Many — but not all — restaurant jobs are low wage. The
exceptions are head cooks, chefs, bartenders and waiters,
who can make decent money (for example, $800 a week
for head cook in a good restaurant). Unlike some other
industries, pay is uniformly low across the various seg-
ments — a dishwasher or line cook will make roughly the
same whether employed in a diner or a four-star restau-
rant. That said, workers report that recent immigrants
tend to be paid less.

As shown in Table C, violations of employment and la-
bor laws are many and varied and reported for all types
of restaurants and most positions. Recently, a survey
of restaurant workers was conducted by the Restaurant
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Opportunities Center of New York (ROC-NY), an ad-
vocacy group organizing workers in the industry (see
Section VI for more detail). While not a random sam-
ple survey, it showed that 13% of workers earned less
than the minimum wage and 59% experienced overtime
violations. The high rate of overtime violations was of-
ten acknowledged in our interviews; according to one
employer, “At plenty of places there is no such thing
as overtime.” And workers are not infrequently owed
wages from several weeks or even months ago (we heard
as much as 40 weeks’ worth of pay owed). One group
of workers described their restaurant:

“On payday, we finish work at 10:30 and they started
making us wait one to two hours just to tell us there’s
no money. If you work 12 hours and you're tired,
and then you have to wait until 1 or 2 in the morn-
ing, and for no money, it’s terrible. Then the next
week we'd just get one week’s pay. Many workers
were scared and just left.”

Other violations include violations of health and safety
laws, resulting in high reported rates of on-the-job inju-
ries. And employers actively discourage filing workers’
compensation claims, even when they carry the insur-
ance. One worker reported: “If there’s an injury, you're
sent home and docked pay. You have to pay for the doc-
tor out of pocket.” Finally, there is the threat of retalia-
tion if workers complain: short of firing, managers can
retaliate by giving wait staff bad tables, by stealing tips,
and by assigning bad hours.

Clearly these practices do not describe all restaurants in
New York City. But it is striking how common work-
place violations are across the range of industry segments.
Even in franchises and chain restaurants, where work-
ers are largely on the books, several workers told us that
“workers had to punch out as if they had worked eight
hours. So after eight hours, they'd punch out and then
work four more hours. It was almost like a threat that if
you don’t punch the card you're fired.”

54 UNREGULATED WORK IN THE GLOBAL CITY, BRENNAN CENTER FOR JUSTICE, 2007



TABLE C.
CHARACTERISTICS OF UNREGULATED WORK IN THE RESTAURANT INDUSTRY
IN NEW YORK CITY

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments  Violations reported in all industry segments, but appear to be concentrated in (1) expensive “white
table cloth” restaurants and (2) independent family-style restaurants, including ethnic restaurants. Fast
food and chain and franchise restaurants appear to have fewer violations.

Ownership and size  Small restaurants with independent ownership, as well as corporate chains or management groups with
larger establishments.

Union density Very low.

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations “Back of the house” restaurant jobs: Dishwashers, delivery persons, food prep, line cooks, and porters.
“Front of the house” restaurant jobs: Bussers, runners, bathroom attendants, barbacks, cashiers,
counter persons and coat checkers (and in some restaurants, waiters, waitresses and hosts).

Typical wages Back of the house jobs:
Dishwasher: $180 - $300 per week.
Delivery person: $120 - $200 per week.
Line cook/food prep: $250 - $400 per week.
Front of the house jobs:
Busser/barback: $150 - $200 per week including tips.
Runner: $120 - $180 per week (rush hours only, usually paid as percentage of tips).
Coat check & bathroom attendants: $20 - $80 a night.
Cashiers/counter persons: $222 - $320 per week.
Waiters/waitresses: $300 - $480 per week including tips.

Typical hours On average, kitchen staff tend to work 6 days a week, between 8 and 12 hours a day, with some dish-
washers and cooks working double shifts. In the front of the restaurant, bussers and runners work the
same hours as kitchen staff. Wait staff tend to work 3-5 days per week (hours can range from 20 — 45
per week).

Payment method Dishwashers, runners, bussers, and delivery persons tend to be off the books, while servers, bartend-
ers and managerial jobs are more likely to be on the books. High-end and chain restaurants have the
majority of their sales on credit cards, which can force more jobs to be on the books.

Benefits Health benefits are generally not offered to front-line staff; when offered, the employee co—pay is usu-
ally high, resulting in low take-up rates. In the kitchen, workers may get one week unpaid vacation,
but no sick days.

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Back of the house jobs: Almost exclusively immigrants (typically first generation), especially Latino,
South Asian, Asian and African.
Front of the house jobs: Mix of U.S. born and foreign-born workers. Bussers, barbacks, and run-
ners are largely immigrant. Waiters more likely to be young, white and U.S. born. Some African
Americans in cook and waiter positions. Workers are disproportionately men; ages range from early
teens to mid 50’s.

Immigration status ~ High representation of undocumented immigrants in back of the house jobs (as well as some lower-
wage jobs in the front). But long tenures in the industry mean that there are also significant numbers
of documented immigrants.
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INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

Minimum wage
and overtime

(1) Employment agencies for immigrant workers and (2) much less frequently, non-profit public agencies for people transi-
tioning off welfare or out of prison. At employment agencies, placement fees range from $50 up to a weeks’ earnings, paid
by the worker, plus possibly an additional $25 application fee. Some employment agencies specialize in restaurant place-
ments for Mexican workers.

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

Most workers are covered by core employment and labor laws. Additional regulations include:

Tip credit: The New York State 2007 minimum cash wage for tipped restaurant food service employees is $4.60 an hour,
but if a worker’s combined wages and tips do not at least equal the regular state minimum of $7.15 per hour, the employer
must make up the difference.

Deductions: An employer generally may not make deductions from paychecks (e.g., for uniforms or customer theft).

Cost of meals: If an employer provides meals, the employer may deduct a limited amount from a worker’s paycheck, even if
that means reducing wages below the minimum.

COMMON WORKPLACE VIOLATIONS

Minimum wage: The industry’s pay structure of flat weekly wages for more than full-time work
suggests that minimum wage violations are common. For example, typical earnings of $300 per week
for 60 hours translates into an hourly wage of $5 (without considering time-and-a-half pay for over-
time hours). Coat checkers and delivery persons can make as low as $3 an hour.

Overtime: Non-payment of overtime appears common for almost all positions.

Tips: For tipped positions, common violations include being paid only in tips, or the employer taking
a percentage of tips. Bussers often do not get tips owed them.

Non-payment

Occurs mainly for kitchen jobs, especially dishwashers. Can take the form of full non-payment,

of wages partial non-payment, or several months backlog of payment.
Illegal deductions ~ Workers report employers deducting arbitrary amounts from wages for broken plates, spoiled food, etc.
Meal breaks Lack of meal breaks, or erratic meal breaks, is a pervasive problem. A single meal break for a 12-hour

shift is common.

Employer taxes

Restaurants are heavily cash-based, and most workers do not receive pay stubs. Employer taxes are
often not paid, or not paid for the actual number of workers on site.

OSHA Health & safety violations occur mainly in kitchens: electrical dangers, inadequate fire safety, lack of
cutting guards on machines, lack of slip mats, lack of required ventilation.

Workers’ Rarely offered. Employers may pay a one-time hospital bill out of pocket in order to avoid an official

Compensation claim, and instruct workers to say that the injury did not occur at work.

Discrimination Evidence of discrimination in hiring and promotion on the basis of race, ethnicity, national origin, and

accent — particularly for front of the house jobs. Harassment based on national origin and gender.

Retaliation & the
right to organize

Employers’ retaliation in response to complaints about working conditions and attempts to organize
include threats to call immigration, punishing the worker with bad shifts or bad hours, and outright
retaliatory firing.

Note: All violations were assessed using legal standards in effect when interviews were conducted; however, wage rates are updated ro 2006.

Sources: Original data gathered by authors during fieldwork from 2003 through 2006 in New York Ciry, as well as the following secondary sources: El-
lick and Severson (2007), Greenhouse (2004f), Greenhouse (2005¢), Jacobs (2004), Jayaraman (2003), Kimeldorf (1999), McGeehan (2005), New York
Mayor’s Office of Immigrant Affairs (2006), New York State Department of Labor (2007b), New York State Department of Labor (2007¢), Office of the New
York State Attorney General (2004b), Office of the New York State Attorney General (2005d), Restaurant Opportunities Center of New York and New York
City Restaurant Industry Coalition (2005), Restaurant Opportunities Center of New York and the New York City Restaurant Industry Coalition (2006),
Shu (2004), US Department of Labor (2005b), US Department of Labor (2006c¢), Von Bergen (2005).
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D. UNREGULATED WORK IN THE BUILDING MAINTENANCE AND
SECURITY INDUSTRY IN NEW YORK CITY

The defining feature of the building services industry is
the contracting out of janitorial and security jobs, which
has put downward pressure on job quality. Because
cleaning and security contracts go to the lowest bidder,
subcontractors cut wages and benefits and, increasingly,
may decide to violate labor laws in order to compete. In
the words of one industry analyst, “It became about who
can provide bodies at the least cost per hour.” Unions
have successfully organized the more established clean-
ing contractors, to the point that janitors in large build-
ings in New York City can earn good wages with benefits.
Yet an unregulated world of janitors and security guards
flourishes in small stores and residential buildings, espe-
cially in the outer boroughs.

SECURITY GUARDS

Until the 1980s, most security guards in the city were di-
rect employees of the owners and managers of the build-
ings where they worked. But now, the majority of the
roughly 60,000 security guards in the city are employed by
security contractors. Working conditions depend largely
on whether the building is large or small, and commercial
or residential. According to industry experts, as recent-
ly as the mid-1990s it was not uncommon for security
guards to be making $14 per hour plus benefits. The shift
to subcontracting has pushed starting wages down to near
the minimum wage, and some contractors will dip even
lower in order to secure a low-bid contract.

New York State law requires security guards to be licensed,
a process that includes eight hours of classroom training,
sixteen hours of on-the-job training, background checks
and fingerprinting. However, mobility opportunities for
guards are quite limited. “There’s no growth; that’s the
frustrating thing. Maybe people get an increase when
their probation ends after three months or six months
but that’s it.” As a result, workers stay in the industry for
only short stints: one report estimates the industry’s an-
nual turnover at between 200 and 600%.

JANITORS & BUILDING MAINTENANCE

Janitorial jobs are structured much like security guard
jobs — subcontractors are the main employers in the in-
dustry. But there is much higher union density among
janitors: SEIU Local 32B] represents over 80,000 jani-
tors, doormen and porters in New York City, working
for contractors that serve large residential and commer-
cial buildings. In 2007, contract wages for union work-
ers with several years of tenure were about $18-$19 per
hour, plus full health insurance and pension.

Still, thousands of janitors currently work in non-union-
ized jobs in supermarkets, shopping malls, and small resi-
dential buildings throughout the five boroughs — and it
is here that workplace violations are most pronounced.
Workers may be hired directly by building managers and
owners, or by small, fly-by-night firms that have con-
tracts with low-end retail and residential clients. Janitors
will often clean several buildings for different clients dur-
ing overnight shifts. Supers who work in small residen-
tial buildings in the outer boroughs, most of which are
non-union, will work for a combination of free housing
(a room in the basement or an apartment) plus a low
weekly wage; they are essentially on call round the clock,
especially when caring for more than one building.

WORKPLACE VIOLATIONS

As shown in Table D, minimum wage violations are
mainly committed by non-union janitorial contractors
serving small residential buildings and low-end commer-
cial clients. Workers are typically paid weekly, off-the-
books, and hourly rates can work out to less than the
minimum wage — as low as $3.50 an hour. Supers are also
at risk of being paid less than the minimum wage when,
for example, a building owner provides a free room in the
basement and pays nothing else (i.e. the market value of
the room may not equal the minimum wage once hours
worked per week are taken into account).
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Among security contractors, minimum wage violations
are less frequent but may occur among smaller contrac-
tors, whose primary business strategy is to cut wages
when competing with their larger competitors. As a re-
sult, profit margins in the industry have declined signifi-
cantly, to around 1-3%. Investigators have also found
violations in the early weeks of security employment,
when the cost of uniforms and equipment is deducted
from workers’ initial paychecks, bringing their wages be-
low the minimum.

Overtime violations appear common for non-union jani-
tors and security guards. For example, low-bid contracts
are frequently based on a flat rate charged to the clients,
which does not include time-and-a-half for overtime
hours. In order to come in on budget, contractors may
force their security guards to clock out after working forty
hours (but stay on the job). Janitors report being paid un-
der multiple names, so that no single “worker” is paid for
more than forty hours in a week. And a common strategy
is to treat each job site separately. One organizer often sees
this scenario: “Since they send workers to various places,
the contractor says that the worker doesn’t accumulate
enough hours at a certain place to claim overtime.”

As another casualty of razor-thin contracts, both janitors
and security guards report regularly working through

meal breaks. And one security guard reported, “Some-
times they make you do ‘triples’ [24 hours straight]. No-
body wants to but they can get away with it because they
know you need the job. They tell you, you gotta stay, you
can't go home.”

Other violations include janitors being misclassified as
“independent contractors” by subcontractors in order to
avoid paying minimum wage and overtime, and retalia-
tion for attempts to organize. And workers of color re-
port discrimination in hiring. In the words of one indus-
try analyst: “A lot of clients want GLWBs — good looking
white boys.”

There is also growing concern in the city about reports of
janitors being locked inside supermarkets while cleaning
stores overnight. This is a violation of OSHA regulations
that stipulate that employees have access to an exit in the
event of a fire. The workers at risk are almost all undocu-
mented Latino immigrants who are employed by small
contractors. The clients are usually small- and medium-
sized supermarkets, located in working-class communi-
ties in the outer boroughs. The supermarkets do not
have formal contracts with the employers; instead, they
operate on an informal basis with recruiters or crew lead-
ers who take responsibility for bringing enough workers
to clean the supermarkets.
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TABLE D.
CHARACTERISTICS OF UNREGULATED WORK IN THE BUILDING SERVICES INDUSTRY
IN NEW YORK CITY

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments 1. Non-union contractors providing janitors and security guards to small residential buildings and
low-end commerecial clients such as retailers and supermarkets.
2. Small residential and low-end commercial buildings that hire workers directly (mostly supers,
handymen and janitors).
3. There are also some violations among non-union contractors serving larger commercial and
residential clients.

Union density Security guards: Low union density (currently about 5,000 guards are unionized).
Janitors: Low union density in segments where violations are common (i.e. small residential build-
ing), but high union density in large commercial and residential buildings.

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

ccupations iolations are common for non-union securi uards and janitors, and allied jobs such as supers,
@) t Violat f ty guards and janit d allied jobs such
porters, handymen, and doormen. Some violations are reported for concierges and elevator operators.

Typical wages Security guards: Hourly wages for non-union guards generally average $9-$10 per hour, and can fall
as low as minimum wage.
Janitors: Wages for non-union janitors generally range from the minimum wage up to $9 per hour.
Workers can also be paid weekly, averaging $300-$350 per week.

Typical hours Hours range from 40-70 hours per week, depending on number of days worked. Janitors in unregu-
lated segments regularly work 70 hours per week, usually on night shifts.

Payment method Workers are usually on the books in commercial and large residential buildings, and off the books in
smaller residential buildings (especially for janitors).

Benefits Health benefits are rare in non-union jobs, as are paid vacation and sick days.

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Security guards: Almost all male. Predominantly African Americans, Latino, Caribbean immigrants
(from Trinidad, Haiti, and Jamaica), and South Asian immigrants.
Janitors: More evenly split between men and women. Predominantly Latino immigrants.

Immigration status ~ Security guards: Most are documented, especially those licensed with the state.
Janitors: Significant presence of undocumented immigrants.

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

For security guards, intermediaries include (1) temp agencies that charge the employer one week of pay, or a percentage of
the hourly rate, and (2) job agencies and recruiters that specialize in the security industry. Janitors may find jobs through
storefront employment agencies.

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

Building services workers are generally covered by workplace regulations. Industry-specific laws include:

1. For residential janitors provided free housing, employers may count the cost of housing toward the minimum wage.

2. New York State’s 1992 Security Guard Act requires security guards to be licensed through the state and establishes
training requirements (8 hours of classroom training and 16 hours of on-the-job training). Individuals with criminal
convictions can potentially be denied security guard licenses.

UNREGULATED WORK IN THE GLOBAL CITY, BRENNAN CENTER FOR JUSTICE, 2007 59



COMMON WORKPLACE VIOLATIONS

Minimum wage
and overtime

Minimum wage: Violations are most common for janitors employed by small non-union contractors
(where hourly wages can fall as low as $3.50 an hour), and for supers hired directly by building owners
or managers; violations are less frequent for security guards.

Overtime: Violations appear common for non-union janitors and security guards, who can work

up to 70 hours per week without overtime pay. Residential supers are often asked to perform duties
outside normal working hours, without additional pay.

Meal breaks

In unregulated segments, security guards report working many hours without being able to take a meal
break. Janitors have to clean a certain number of buildings in a shift, and time may not allow for suf-
ficient meal breaks.

Employer taxes

Small residential managers or owners commonly pay off-the-books and do not pay required taxes.
Non-union janitors are frequently paid off-the-books, with the contractor failing to pay taxes.

Misclassification

Cleaning subcontractors will assign janitors to multiple worksites in one shift, and then use this fact to
claim that the workers are independent contractors when wage and hour claims are brought.

Non-payment

Opvernight janitors in supermarkets are often not paid the full wages due to them.

of wages

OSHA Janitors in small- and medium-size chain supermarkets work overnight and are sometimes locked
inside the building in violation of OSHA and the fire code. Janitors in unregulated segments are also
exposed to hazardous cleaning materials and not provided with protective gloves and clothing.

Discrimination For security guards, employers may seek to accommodate high-end clients (hotels, retail, residential)

who express preference for white men.

Retaliation & the
right to organize

Organizing is active in both the security and janitorial sector, and retaliation, including firing, is
not uncommon.

Industry-specific
regulations

Security guards in unregulated segments usually have received no training, or less than the amount
required by state regulations. Many small employers hire security guards who are not licensed with
the state.

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from 2004 to 2006 .
Sources: Original data gathered by authors during fieldwork from 2003 through 2006 in New York City, as well as the following secondary sources: Casey-
Bolanos (1999), Cleeland (2000), Fiscal Policy Institute (2003b), Gotbaum (2005), Greenhouse (2004e), Greenhouse (2005a), Greenhouse (20056),
Herzlich (2001), Maher (2005), McMillian (2005), New York State Department of Labor (2007b), New York State Department of Labor (2007c), New
York State Office of the State Comptroller (2003), Rankin and Levitan (2006), SEIU Local 32-BJ (2004), US Department of Labor (1997).
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E. UNREGULATED WORK IN THE DOMESTIC WORK INDUSTRY

IN NEW YORK CITY

Domestic workers provide essential services in the city’s
economic and social life — by taking care of other fami-
lies’ children, cleaning their homes, doing their laundry,
nursing their elderly grandparents, and cooking their
meals. The domestic work industry, however, features
some of the most unregulated workplaces documented in
this report. 'This is partly a function of how the industry
is organized; wages and working conditions are negotiat-
ed family by family, and regulation has historically been
weak. As well, the workforce is largely women of color
facing strong labor market discrimination and segmenta-
tion. The combined impact is that violations of employ-
ment and labor laws are routine, and even when laws are
not formally being violated, the lives of domestic workers
can be extremely difficult. In the words of a community
group staff member: “This industry is completely under-
enforced, and the work is undervalued.”

OVERVIEW OF THE JOBS & THE INDUSTRY

Domestic workers are employed by individual families
and do their work in those families’ homes (in contrast to
child care workers in day care centers, for example). The
form that this work takes can vary:

1. “Live-in” workers live in the family’s home, and usu-
ally cover the gamut of jobs: childcare, cleaning, cook-
ing, shopping, and elder-care when needed.

2. Full-time “live-out” workers do not live in the fami-
ly’shome. They may be hired only for child care, or for
a combination of child care, cleaning and elder care,
and often work for one family only.

3. Housecleaners are hired for cleaning on a daily or
weekly basis, and piece together jobs to fill a work
week. Client households sometimes work together to
arrange “shares.”

4. Au Pairs are generally brought into the country with
visas and are hired exclusively for child care; they form
a smaller industry segment that is largely separate from
the others.

5. Victims of trafficking: Women are brought into the
country either by professional traffickers or directly by
their employer/captors, and live under conditions of
servitude and imprisonment — “they suffer in silence”,
as one respondent put it.

The domestic work industry has grown significantly over
the last three decades with the national shift of women
into the labor force. Accurate numbers on the industry’s
size are not available because the occupation is badly
classified in government data; however, it is clear that
especially high-income and professional households in
New York City are heavily reliant on domestic workers.
The industry has also seen reorganization, with live-out
arrangements supplanting live-in arrangements as the
dominant form of work, and an expanded employer base
that increasingly includes middle-class and even work-
ing-class households.

THE WORKERS & MOBILITY

The industry has changed in terms of who is doing the
work, shifting from African American women to Caribbe-
an, Latin American, Asian, African and Eastern European
immigrant women. Domestic work is often the first job
in the United States for new immigrants, although some
come from manufacturing plants that have closed down,
and others combine domestic work with another job.

Women who have recently arrived in the U.S. will often
use storefront employment agencies and temp agencies
to find their first job. There are also several day labor
corners scattered across the city where domestic workers
gather for day or week work — the best known is in Wil-
liamsburg, where both Latina and Polish women gather
daily. Workers also place ads in local newspapers or post
flyers in the neighborhood; with time, personal referral
networks become the dominant route for finding work.
In general, no training or certification is required, though
better-paid nannies and Au Pairs may have formal child
care training and often bring references.
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Turnover is generally low in the industry (though with
training and legal status some workers are able to move on
to center-based child care or agency-based home health
care). One pernicious dynamic was mentioned several
times in our interviews. An employer either promises
she will sponsor her worker for an immigration visa, but
then delays indefinitely, or else actually submits the ap-
plication, which then takes five to ten years. Either way,
the result is an imbalance of power that effectively traps
the worker in the current job.

WORKING CONDITIONS & VIOLATIONS

Domestic workers are only partially covered by core em-
ployment and labor laws (see Table E for an overview).
In addition, the industry is structurally wired to produce
bad working conditions: workers are alone at their work-
site and have to individually negotiate the terms of their
employment, with no industry standards to set a floor on
wages, benefits, sick days, vacations and breaks. As a re-
sult, compensation and working conditions vary greatly
from one family to the next. Some domestic workers
are able to find good jobs with decent pay. For others,
the jobs are difficult, emotionally draining, and not infre-
quently, in violation of one or more workplace laws. As
one service provider put it, “the pay scale really depends
on the clients that the workers get.”

Minimum wage and overtime violations are the most
common, especially for live-in workers, who (aside from
trafficking victims) undoubtedly have the most difficult
jobs in the industry. As shown in Table E, workers are
typically paid flat weekly or monthly amounts, for very
long work days that can bring hourly wages below the
minimum wage — never mind overtime pay, which many

workers never get. For example, two-thirds of domestic
workers reported receiving overtime pay “sometimes or
never’ in a recent survey conducted by Domestic Work-
ers United (an advocacy group organizing workers in the
industry, see Section VI for more detail).

Workers are also often denied breaks — for instance, do-
ing housekeeping or cooking when the children are sleep-
ing. According to the above survey, 41% of domestic
workers reported receiving breaks “sometimes or never.”
This highlights one of the biggest problems for domestic
workers, and that is job expansion, or “job creep.” Work-
ers are hired for one job, but over time are increasingly
asked to do two or three.

There is also strong evidence of a complex hierarchy of
discrimination on the part of employers and employment
agencies: white European women are preferred as nan-
nies, English-speakers are preferred regardless of what the
job requires, and stereotypes impacting hiring decisions
abound. For example, employers have told us that Polish
women steal less, Spanish women steal a lot, European
women drink and smoke on the job, and African women
are presumed to have AIDS. Further, the isolation of
working in a private home leaves ample room for verbal
abuse — and in some cases, physical abuse, sexual harass-
ment, and sexual abuse.

Finally, the work is often physically exhausting. Workers
report repetitive strain injuries in the back, neck, shoulder,
and arms; pain from long hours on feet or on knees; and
respiratory problems from prolonged exposure to clean-
ing chemicals. At least some of these symptoms are tied
to the lack of health and safety training and regulation in
these workplaces (which are not covered by OSHA).
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TABLE E.
CHARACTERISTICS OF UNREGULATED WORK IN THE DOMESTIC WORK INDUSTRY
IN NEW YORK CITY

Note: Domestic workers are exempt from one or more employment or labor laws. In this table, we evaluate working conditions as if workers were covered by
all employment and labor laws; see our definition of unregulated work in Section I11.

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments ~ Employers include (1) high-income families who hire live-in housekeepers and nannies, (2) middle-
class professionals who hire live-out domestic workers, either full-time or part-time, and (3) immigrant
employers, including diplomats, who hire domestic workers from their home country/region.

Union density No unionization (domestic workers do not have the right to organize).

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations Domestic workers, including nannies, housekeepers, housecleaners, and elder companions.

Typical wages Pay varies considerably, since it is negotiated on an individual basis.
Live-out nannies & housekeepers, full-time: $300-400 per week is typical, up to $400-500 per week
in wealthy neighborhoods, or $700 per week in some suburbs.
Live-in nannies & housekeepers: $100-300 per week.
Housecleaners: Averaging $6-$8 per hour, up to $10 per hour.
Victims of trafficking: Aside from room and food, few or no wages.

Typical hours Live-out workers typically work 10-15 hours per day, 5 or 6 days per week. Live-in workers often
work more hours, since they are essentially always “on-call.” Victims of traflicking work round the clock.

Payment method Large majority are paid off the books.

Benefits Health benefits and vacation and sick days are rare. Some employers may pay for necessary medical

care when the worker is sick, and nannies are sometimes given time off in lieu of an annual raise.

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Almost all workers are women, and the majority are Latin American, Caribbean, Asian, African and
Eastern European immigrants. A diminishing number are African Americans. Victims of trafficking
are often from the same country of the employer/captor.

Immigration status ~ Significant numbers are undocumented, but not exclusively so.

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

The following play some role in the industry: (1) storefront employment agencies that charge one week’s salary or a flat fee
of $80-$150 per placement; (2) domestic work temp agencies; (3) professional traffickers; and (4) day labor corners.

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

Domestic workers are either wholly or partially excluded from a number of employment and labor laws:

Wage and hour laws:

* Federal overtime law exempts live-in domestic workers (although under New York State law, they are eligible for reduced
overtime pay if they work more than 44 hours in a week).

* Federal minimum wage and overtime law exempts part-time “babysitting services” employees.

* For live-in workers, employers are allowed to deduct for food and lodging (up to $9.80 per day in 2000).

OSHA: Health and safety regulations exclude domestic workers “as a matter of policy.”

Civil Rights Laws: Domestic workers are almost always exempt from anti-discrimination laws (because their workplaces are

too small).

NLRA: The National Labor Relations Act does not cover domestic workers.

New York City’s Local Law 33: Law requires domestic work employment agencies to inform workers of their employment

rights, and to obtain statements from employers regarding the terms of employment.
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COMMON WORKPLACE VIOLATIONS

Minimum wage
and overtime

Minimum wage: Violations are common in some parts of the industry, especially for live-in domestic
workers, given their “on-call” hours. Live-out workers may also drop below the minimum wage. Traf-
ficking victims almost always earn less than the minimum wage.

Overtime: Violations are prevalent throughout the industry.

Non-payment

Occurs frequently for victims of trafficking, but rarely for other domestic workers.

of wages

Illegal deductions ~ Occurs rarely for live-out workers. Live-in workers report that employers use food and lodging deduc-
tions as an excuse to pay nothing at all, or lower than allowed by law.

Meal breaks Meal breaks are irregular and often denied due to family schedules. Live-in workers report that hours

expand the longer they stay with a family, and meal breaks become less frequent.

Employer taxes

Employers rarely pay required taxes for their domestic workers.

OSHA

Domestic workers are not covered by OSHA as a matter of policy.

Workers’ Employers very rarely carry workers’ compensation. Employers may pay for health care to get
Compensation employees back to work, but will not pay for missed wages.
Discrimination Workers report significant race-based discrimination in both hiring and pay. Sexual harassment and

sexual abuse sometimes occur.

Retaliation & the
right to organize

Domestic workers are not covered by the NLRA and therefore do not have a legal right to organize.
Workers” complaints may lead to immigration threats, to threats of firing, or to actual firing. Victims
of trafficking have passports taken and are threatened with deportation.

Trafhicking

Though no hard data exist, trafficking in persons is a clear problem in this industry, with domestic
workers brought to the U.S. to work unpaid, as virtual captives in the family’s home.

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from 2004 and 2005.
Sources: Original data gathered by authors during fieldwork from 2003 through 2006 in New York City, as well as the following secondary sources: Domestic
Waorkers United ¢ Datacenter (2006), Eisenstadt (2004), Gerson (20054), Gorman (2005), Lee (2002a), Lee (2002b), Lee (2002c), Lee (2003), Mason-
Draffen (2005), Middlekauff (2003), New York State Department of Labor (2007b), New York State Department of Labor (2007c), Ponce de Leon (2003),
Roberts (2005), Ruiz (2004), Ruiz (2006), Steinhauer (2005), Wilson and Wilson (2000).
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F. UNREGULATED WORK IN THE SUBSIDIZED CHILD CARE INDUSTRY

IN NEW YORK CITY

As a result of federal welfare reform in 1996, there has
been dramatic growth in the number of children in pub-
licly-subsidized child care in New York City. Parents re-
ceiving public assistance are now expected to work out-
side of the home and therefore need to find child care for
significant numbers of hours. They are legally guaranteed
child care, paid by city agencies. In addition, low-wage
workers not receiving public assistance are eligible to ap-
ply for child care vouchers and apply for slots in contract-
ed child care centers and family child care homes (but
are not guaranteed them). The demand for subsidized
programs is therefore great, but lack of adequate funding
is a chronic problem. Workers who provide subsidized
child care are underpaid — in some parts of the industry,
they are systematically paid less than the minimum wage
— and experience other substandard working conditions.
Moreover, the growing use of independent contractors
has meant a significant increase in what are effectively
unregulated jobs.

HOW THE INDUSTRY WORKS

Subsidized child care in New York City is funded by
the Administration for Children’s Services (and during
the years of our study, also the Human Resources Ad-
ministration). Some of this care is provided in day care
centers which are largely unionized, and where most of
the workers are classified as employees and covered by
workplace laws. It is in home-based care where we found
evidence of unregulated work. There are two different
types of home-based care; in both cases, city agencies pay
the child care providers directly, rather than indirectly via
parents:

1. Registered Family Child Care: Child care is provid-
ed in workers’ homes, with 3-6 children (one provid-
er) or 7-12 children (one provider and one assistant).
The workers are classified as independent contractors,
not employees. Workers must pass a series of tests in
order to be registered with the state government.

2. Legally-Exempt Providers. Child care is provided
in workers’ homes, for fewer than 3 children. The
workers are classified as independent contractors, and
make up by far the largest number of providers, with
over 19,000 in the city. Reimbursement rates are the
lowest in this segment: City agencies pay Legally-Ex-
empt providers significantly less per child than they
pay Registered Family providers or center-based care.

The recent growth in subsidized child care has been con-
centrated in the home-based segment, where labor costs
are considerably lower, in large part because of the work-
ers’ independent contractor status. The total number of
children in center-based care declined from 1999-2005,
while those in Registered Family care increased by 7,000,
and those in Legally-Exempt care grew by 13,500. As
one industry expert observed, “Informal care is encour-
aged because it’s faster and cheaper.”

JOB QUALITY & WORKPLACE VIOLATIONS

Home-based child care workers face the most difficult
working conditions, and in particular, Legally-Exempt
workers are likely to experience workplace violations.

Home-based child care is physically and emotionally
demanding for the providers. Young children require
almost constant attention, and often there is only one
worker present — the complete isolation of the work is a
constant problem. Workers have to do a lot of lifting and
bending, which can be difficult for the older providers
(who disproportionately make up this workforce). Child
care providers also have little control over their work
week, with clients who are themselves low-income and
working constantly-changing schedules. And lack of ac-
cess to health insurance and pensions is pervasive.

In the end, though, it is the chronically low wages that
dominate. Home-based providers are classified as inde-
pendent contractors, and so are not formally covered by
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the majority of employment and labor laws. However,
their conditions of work are strongly shaped by reimburse-
ment rates and regulations set by the state government’s
Ofhice of Children and Family Services (and administered
locally by city agencies). For many, the result is pay levels
and other work conditions that do not meet the standards
set by core workplace laws. (See Section III for a fuller
treatment of how we define unregulated work).

As shown in Table E Legally-Exempt workers are often
paid less than the minimum wage — depending on how
many hours per week they work, how many children
they are caring for, and the age of those children. An
industry analyst acknowledged the structural problem:
“These folks have an excruciatingly long workday, so if
you figure out what they’re paid per hour, they would
never meet the minimum wage standards.”

Long work weeks are common and overtime is not paid,
because the worker is reimbursed the same amount re-
gardless of whether the work week is 40 or 50 hours long.
Providers are sometimes able to supplement their wages
by asking parents to pay for additional hours, but this
strategy is inherently limited, because most parents using
subsidized child care are themselves low-wage workers. A
community group working with providers frequently sees
this dynamic: “If a provider charges too much, the parent

might find another provider. It’s an informal agreement.
Some pay more, some don’t pay at all.” In the end, child
care providers will often work extra hours without any
extra pay, waiting for the parents to come home.

Another common problem is very long (multi-month)
delays in payments to the workers, due to processing
bureaucracy on the part of city agencies. Such delays
would be illegal if the subsidized child care workers were
covered by standard employment laws. But in the ab-
sence of legal recourse, workers often have a difficult time
recouping their full wages. According to one of the ser-
vice providers we interviewed: “Getting the parent to be
an advocate gets you a much better chance at resolving
problems, but the parent might not feel like it. ... HRA
has a childcare payment helpline, but they almost never
answer it.”

Given the very low pay and difficult working conditions,
turnover is high in the industry, especially in home-based
care: many workers last only three or four years. Indus-
try experts estimate that only 20-30% of Legally-Exempt
providers go on to become Registered Family providers.
This may be a function of the cost of becoming a Regis-
tered Family provider (about $200 to $250) as well as the
certification hurdle itself, which includes a long criminal

background check.
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TABLE F.
CHARACTERISTICS OF UNREGULATED WORK IN THE SUBSIDIZED CHILD CARE INDUSTRY
IN NEW YORK CITY

Note: Subsidized home-based child care workers are exempt from one or more employment or labor laws. In this table, we evaluate working conditions as if
workers were covered by all employment and labor laws; see our definition of unregulated work in Section I11.

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments ~ Home-based child care that is publicly subsidized, provided by workers under contract with city agen-
cies (formally known as “Legally-Exempt” and “Registered Family” child care providers).

Union density No union representation in home-based segment (independent contractors do not have the legal right
to organize).

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations Home-based child care workers, consisting of (1) Legally-Exempt providers who care for at most two
children in their home, and (2) Registered Family providers and their assistants who take care of three
or more children in their home. Both work as independent contractors.

Typical wages Legally-Exempt providers: Maximum weekly wage of $210; at most $105 per week per child, with a
maximum of two children.
Registered Family providers: Considerable variation in wages depending on numbers and ages of
children being care for. In general, wages are more than what Legally-Exempt providers earn.

Typical hours Hours per week vary, with a mix of both full-time and part-time workers. Long work days driven by
unpredictable parent schedules are common.

Payment method ~ Workers are paid on the books directly by city agencies. But parents may pay out of pocket for work
beyond regular hours.

Benefits None.

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Legally-Exempt workers are almost all women and largely African American; 65% are related to the
child being cared for. While ages vary, workers are disproportionately older. Registered Family work-
ers have similar demographics, but are usually not related to the children they care for.

Immigration status ~ Workers are largely native-born, because (a) Legally-Exempt providers are often kin to the mother who
is receiving subsidized child care, and (b) both Legally-Exempt and Registered Family providers need
to submit social security numbers (although immigration status is not checked beyond that point).

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

Child Care Resource and Referral Agencies (CRRAs) connect parents with Registered Family providers. Legally-Exempt
providers are not allowed to use the agencies; parents find these workers through family or social networks.

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

All home-based child care providers contracting with the city are independent contractors. That means the workers are not
covered by most employment and labor laws. However, as described in the industry narrative above, the providers’ conditions of
work are significantly shaped by the city agencies that set reimbursement rates. In our substantive (not legal) analysis, these work-
ers are effectively in an employment relationship with the city agencies, and we evaluate their working conditions accordingly.
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COMMON WORKPLACE VIOLATIONS

Minimum wage
& overtime

Minimum wage: Legally-Exempt providers are often working for less than the minimum wage.

For example, a full-time worker taking care of two children would earn a maximum of $210 per week for
40 hours of work, or $5.25 an hour. A part-time worker taking care of two children for three days would
earn a maximum of $150, or $6.25 an hour. Rates can be lower, depending on the age of the children.
Overtime: Lack of overtime pay is routine for both Legally-Exempt and Registered-Family providers,
because neither is covered by overtime laws.

Non-payment
of wages

Common delay in payments (often as long as 6-8 months) due to administrative problems within city
agencies (delay in payment is illegal under state and federal law).

Illegal costs

Workers often spend their own money for materials such as diapers, toys and snacks, but are not reim-
bursed even when such costs reduce wages below the required minimum and overtime rates (as would
be required if they were covered by federal and state employment laws).

Meal breaks Lack of meal breaks is common, especially when the provider is the only adult caring for the children.

OSHA Registered Family providers receive the “Approved Medication Administration Personnel” (AMAP)
health assessment training as part of their certification (and as required by OSHA). Legally-Exempt
providers fill out a health & safety checklist when first contracted, but are not required to get the
AMAP training unless they are providing care for children who take medications routinely.

Workers’ When injured, home-based providers are not covered by workers” compensation and must pay for

Compensation hospital bills themselves and absorb the lost wages.

Retaliation & the
right to organize

Independent contractors do not have a legal right to organize.

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from 2005.

Sources: Original data gathered by authors during fieldwork from 2003 through 2006 in New York City, as well as the following secondary sources: Adams
and Snyder (2003), Baran and Wasserman (2003), Burton et al. (2002), Child Care Inc. (2007), Colangelo and Wasserman (2003), Hakim (2006),
Kaufman (2004), Mahoney (2005), National Center for Children and Poverty (1998), New York City Independent Budger Office (2005), New York State
Department of Labor (2007b), New York State Department of Labor (2007c), Nyary (2004), Porter (1998), Robbins (2004), Stohr (2003), Wasserman
(2003a), Wasserman (2003b), Wasserman (2003c).

68

UNREGULATED WORK IN THE GLOBAL CITY, BRENNAN CENTER FOR JUSTICE, 2007



G. UNREGULATED WORK IN THE HOME HEALTH CARE INDUSTRY

IN NEW YORK CITY

Long-term care for the elderly and disabled has histori-
cally taken place in nursing homes but, in a major indus-
try shift, is increasingly being provided in clients’ homes.
The number of home care workers in the city (more than
60,000) doubled over the last decade and a half, driven
by a complex set of forces including shorter hospital stays
that push recovery into the home, as well as an aging
population that is exceeding the supply of nursing home
beds. But it is the economics of the industry that has
been the main driver: wages and working conditions
in home-based care are lower than in nursing homes or
hospitals. And while part of the home care workforce is
unionized, segments of the industry remain vulnerable to
workplace violations, especially in the unregulated “gray
market.”

HOW THE INDUSTRY WORKS

Long-term care is generally provided by home health
attendants, who help the client in and out of bed and
assist in daily activities such as cooking, cleaning and
shopping. Post-acute care is usually provided by home
health aides who, in addition to the work performed
by attendants, perform basic medical tasks such as tak-
ing temperature, removing bandages, and assisting with
medical equipment.

The central fact shaping the wages of home care work-
ers is that the majority of home health care is funded
through public insurance (largely Medicaid, though also
some Medicare). But the growing fiscal constraints on
public health insurance programs have meant that wages
for front-line workers are kept chronically low. In addi-
tion, home health care in New York is contracted out to
agencies, sometimes in multiple tiers, which in the end
can take as much as 50% of the public funding for over-
head and administrative expenses.

Offsetting these trends, in New York City home health

attendants are largely unionized and covered by the

city’s living wage law, so that workers currently earn
at least $10 an hour and have access to health benefits
(although it may be difficult for them to work enough
hours in a month to meet the eligibility requirements).
Attempts to unionize home health aides are more re-
cent, however, and so wages are lower and access to
health benefits uneven.

There is also a sizable unregulated “gray market” in home
health and elder care, in which clients directly hire work-
ers with their own personal funds. (As a result, estimat-
ing the size of this market is very difficult.) The “gray
market” serves clients who are ineligible for public fund-
ing, or who have run out of it and don’t have the funds to
buy their own insurance. Because payment to the worker
is direct, without overhead, hourly wages can be higher
than that paid by agencies. However, the terms of em-
ployment are negotiated on a case by case basis, and so
wages and working conditions vary wildly from one job
to the next. In the words of an industry trade group rep-
resentative, “The disadvantages are not being protected
by regulations, lack of safety and no supervision.”

THE WORKERS & MOBILITY

The large majority of home care workers are women,
and many are immigrants. Some worked in health care
in their home countries (often at a higher level of skill),
while others have worked as nannies, housekeepers, or in
other low-wage jobs such as retail. In order to work for
agencies, home health attendants must receive an initial
40 hours of classroom training while aides must receive
75 hours. Training is often provided by home care agen-
cies for free, as well as by private schools that charge $300
- $500 per course; the latter are infrequently used be-
cause of poor track records. While difficult, some home
health workers may become Certified Nursing Assistants
with additional training, but the educational require-
ments needed to make the further jump to nursing is a
steep barrier.
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WORKING CONDITIONS & VIOLATIONS

Home health care work is physically, mentally and emo-
tionally demanding. Many workers are proud of the care
that they give their clients, but at the same time are frus-
trated by lack of respect, low wages and unstable work
schedules.

As described in Table G, home health attendants are
treated as exempt from the minimum wage and overtime
requirements of the federal Fair Labor Standards Act
(FLSA). 'This exemption is currently being challenged
in court and may ultimately be eliminated. But in the
meantime, home health attendants are only eligible for
the state’s lower overtime rate of 1.5 times the minimum
wage (rather than the worker’s regular hourly wage). The
result is that for years, many workers in this industry have
been working more than 40 hours a week without receiv-
ing full overtime pay. One trade group representative es-
timated that if all atctendants were covered by the higher
FLSA overtime rate, it “would bankrupt the system.” In
our analysis, this payment of the state’s substandard over-
time rate is substantively a violation of core workplace
standards and therefore an example of unregulated work,
since attendants are recognized as being in an employ-
ment relationship (see Section III for a fuller treatment
of how we define unregulated work).

Some clients need 24-hour care, in which case workers
“sleep in,” usually for three or four days in a row. In these
cases, they receive a sleep-in rate, but eight hours can le-
gally be unpaid for sleep time. In our analysis, this is
another example of a substantive violation of workplace
standards, since workers are essentially on call the entire
night to provide care to the client.

In the “gray market,” working conditions are determined
by negotiations with the client and his or her family.
While some agency workers are able to demand as high
as $12-$15 an hour in side deals, other workers rely sole-
ly on the “gray market” for jobs and may be forced to bid
their wages down to the minimum wage or lower and
take on additional tasks. But there is vulnerability even
for established agency workers. In the eyes of one indus-
try analyst: “It is not good for the workers to make these
deals because the families can use it as a form of leverage
against the worker. ... For example, the family can take
advantage of the worker by threatening to tell the agency
that she is breaking the rules by having a side deal, if she
does not comply with performing other types of work.”

Home health work entails health and safety risks that can
be exacerbated by insufficient training. Workers who
do not learn the proper means of protecting themselves
from diseases, particularly airborne and blood-borne dis-
eases, are at a higher risk of contracting illnesses from
clients. Similarly, those who do not learn proper lifting
techniques are more vulnerable to back injury.

Finally, home care workers talk about the endemic prob-
lem of “job creep” — being asked to do work beyond the
scope of their responsibilities. One former health at-
tendant recalls, “You have to deal with the family, who
maybe wants you to do their work, like the laundry and
going shopping, and that’s not what you're there for. If
they don’t clean up you have to clean up but you're only
supposed to be cleaning the area around the patient. You
get accused of things you didn’t do.”
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TABLE G.
CHARACTERISTICS OF UNREGULATED WORK IN THE HOME HEALTH CARE INDUSTRY
IN NEW YORK CITY

Note: Some home care workers are exempt from one or more employment or labor laws. In this table, we evaluate working conditions as if
workers were covered by all employment and labor laws; see our definition of unregulated work in Section III.

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments ~ Violations are common in the “gray market” segment of the industry where workers are employed di-
rectly by clients. Overtime violations are also effectively present for some workers employed by home
care agencies.

Ownership and size  “Gray market” employers are individual clients or their families. Home care agencies are service pro-
viders under contract, either directly or indirectly, with the city or state.

Union density Union density among home care attendants in New York City is high, but weak for home care aides
(see narrative above for description of categories of workers).

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations “Gray market” workers and home health attendants are the most affected by violations. Home health
aides may also experience violations, although to a lesser degree than attendants.

Typical wages When working for agencies, aides average around $7-$8 per hour, while attendants average around
$10 per hour. There are also higher pay rates for weekends and “sleep-in” shifts. In the “gray market,”
workers can earn as much as $12-$15 per hour, but wages vary widely from one job to the next.

Typical hours Hours are highly irregular. Shifts can run very long, with multiple clients in a day stretching into
night, but at the same time, workers may find it difficult to obtain enough hours in a given month.

Payment method Agency work is on the books, but “gray market” work is usually off the books.

Benefits Workers in the “gray market” usually do not have health benefits or paid time off. Most attendants
employed by home care agencies are unionized and have access to health benefits and some paid sick
days and vacation days. Unionized aides have health benefits, but non-union aides often do not. Aides
usually do not have paid time off.

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Women make up more than 90% of the workforce, which is also increasingly immigrant (Caribbean,
Filipina, and Latino).

Immigration status ~ The vast majority of agency workers are documented, but the “gray market” likely has more undocu-
mented workers.

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

Key intermediaries are home health care services agencies that train and place workers in jobs throughout the city. Some
private schools also provide training, but charge workers a fee and are less frequently used. Some storefront employment
agencies place home care workers in the “gray market.”

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

Wage and Hour Laws: Home health attendants are currently exempt from minimum wage and overtime protections of the
Fair Labor Standards Act (FLSA) and are therefore only covered by the state’s overtime rate of 1.5 times the minimum wage.
For 24-hour sleep-in shifts, eight hours may legally be unpaid (with a “sleep-in” rate added to wages). Home health atten-
dants are covered by the New York City Living Wage Law, which as of July 2006 mandates $10 an hour in wages and $1.50
an hour in health benefits.

Screening: A physical exam and drug screen is required; fingerprinting and background checks were instituted in 2005.
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COMMON WORKPLACE VIOLATIONS

Minimum wage Minimum wage: Workers in the “gray market” may negotiate weekly wages with clients that translate
and overtime into sub-minimum wages, once full hours and night work are taken into account.
Overtime: Home health attendants do not receive full overtime pay when working more than 40
hours, and “gray market” workers almost never receive overtime. For “sleep-in” shifts, 8 of the 24
hours may go unpaid.

Illegal deductions ~ Workers report instances of having to “pay off” training by working additional time. Kick-backs also
exist for good assignments or additional hours.

Meal breaks Workers report that the inherent nature of home care work interferes with the ability to take meal
breaks; “gray market” workers in particular may be unable to assert this right.

Employer taxes Taxes are generally not paid by “gray market” employers.

OSHA Health and safety precautions may not be properly monitored because the work takes place off-site in

clients’ homes. “Gray market” workers may not have received mandated health and safety training.
This can lead to insufficient protection from diseases, particularly airborne and blood-borne diseases,
and back injuries due to improper lifting techniques.

Workers’ Workers may be reluctant to report injuries because of a fear of retaliation, or fear of loss of hours.
Compensation “Gray market” employers generally do not carry workers’ compensation.

Retaliation & the ~ When workers move into the “gray market,” they may end up in same position as domestic workers,
right to organize and be exempt from the right to organize.

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from 2003-2005.
Sources: Original data gathered by authors during fieldwork from 2003 through 2006 in New York City, as well as the following secondary sources: SEIU Lo-
cal 1199 (2003), Boyer (2003), The Center for Workforce Studies (2005), Cobb (2002), Dawson and Surpin (2001), Green (2001), Greenhouse (2004c),
New York Association for Homes and Services for the Aging (2001), New York State Department of Labor (2007c), Office of the New York State Attorney
General (2004a), Office of the New York State Attorney General (2005a).
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H. UNREGULATED WORK IN THE CONSTRUCTION INDUSTRY

IN NEW YORK CITY

The construction industry in New York City is in the
middle of a veritable building boom, both commercial
and residential. In the unionized segment of the indus-
try, a long history of negotiation and regulation has re-
sulted in standardized wages, working conditions, and
formal hiring and training systems. But unions’ share of
construction has dropped to below 50 percent in New
York. This decline, combined with the inherent short-
term nature of small residential construction, has fueled
a growing world of unregulated work driven by small
contractors.

INDUSTRY SEGMENTS

With roughly 100,000 workers, the construction indus-
try in New York City is divided into several segments.
Private sector construction is divided into (a) small and
medium-sized residential projects, and (b) large private
projects, both commercial and residential. Public sector
construction is divided into (a) small and medium-sized
public agency projects worth less than $20 million, and
(b) large public projects worth over $20 million.

It is small residential projects (construction, renovation
and landscaping) that drive much of the demand for low-
wage, non-union workers. This is also where unregulated
work is the most prevalent. The employers, usually small
contractors or the property owners themselves, take more
risks than larger companies and are less scrupulous about
violating workplace laws. Small public agency projects
(e.g. affordable housing construction) also can feature
poor working conditions. Union construction firms of-
ten do not bid on these projects, since their bids would
not be competitive with those of contractors who keep
costs down with low wages and off-the-books employ-
ment. That combined with lax enforcement opens up
the space for non-union contractors, who use a variety
of strategies to side-step prevailing wage requirements on
jobs where these requirements apply (see Table H).

By contrast, large construction projects (both public and
private) are dominated by established union contractors,
who typically source out various pieces of work to one
or more layers of union subcontractors. Wages are sig-
nificantly higher, and workplace violations are much less
prevalent (though not entirely absent among the lowest-
tier subcontractors).

WORKERS & MOBILITY

In the unregulated part of the industry, workers are hired
directly by contractors or subcontractors (rather than
through a union hiring hall). Some find jobs through
social and family networks, in which case they may work
together for the same contractor over a period of time.
Others find jobs through day labor corners and store-
front employment agencies, and the use of both inter-
mediaries is growing. Among the dozens of day labor
corners throughout the city, most are unorganized, al-
though there are growing attempts to engage in standards
setting, especially at the formal day labor hiring center in
Bensonhurst run by the Latin American Workers Project
(for a more detailed discussion, see Section VI).

Workers tend to be recent immigrants, both document-
ed and undocumented, and come to the industry with
widely varying skills. Compared to other jobs, construc-
tion work is more seasonal, unpredictable, and danger-
ous. Still, workers told us that for recent immigrants,
even low-end construction jobs are considered a step up
from other options such as dishwashing.

Entry-level workers hope to move to better construction
jobs, and some may get higher wages as they develop more
skills and develop a steady relationship with one contrac-
tor. But there is little movement from unregulated jobs
to the higher-paying unionized jobs. Exit to other indus-
tries may be a better option (and industry tenure among
day laborers is in fact quite short). Among South Asian
workers, for example, many current taxi drivers are for-

UNREGULATED WORK IN THE GLOBAL CITY, BRENNAN CENTER FOR JUSTICE, 2007 73



mer construction workers and have shifted because of the
greater independence in the taxi industry. Some workers
hope to learn enough about the construction industry
and become contractors, although few actually do.

WORKPLACE VIOLATIONS & JOB QUALITY

Construction jobs have always been some of the most
difficult in the economy, but as shown in Table H, in the
unregulated parts of the industry, workers face the ad-
ditional hardship of systematic violations of employment
and labor laws.

In a comprehensive survey of day laborers in New York
City, about 50% of workers experienced non-payment
of wages at least once, and usually more often than that
(Theodore, Valenzuela and Melendez 2006). Some “fly-
by-night” contractors simply don’t pay their workers,
closing down shop and disappearing the minute a project
is done. Others tell workers that they will get paid once
payment for the current project is received. In that case,
workers may begin working on a next job for the same
contractor, before receiving payment for the first job. A
lawyer who works with day laborers has seen this scenario
often: “Some of the guys are going three months are not
getting paid. There tends to be a promise that eventually
they will get paid. So they continue to work for free. The
thing is the promise is never kept.”

On small public agency projects, workers also face fre-
quent violations of prevailing wage laws (which require

contractors on many public projects to pay wages equal
to the prevailing level in the city, which usually works out
to union scale). Contractors skirt the prevailing wage
requirements in any number of ways, and as a result
may pay as little as $10-$12 per hour for jobs that have
prevailing wages of $45 or more per hour with benefits.
This practice often occurs when subcontractors are used,
many of them small firms that hire workers within their
own ethnic community (e.g., South Asian contractors in

Queens).

Overtime violations are routine, because workers typi-
cally put in very long weeks with no time-and-a-half pay.
Similarly, small contractors, subcontractors and home
owners rarely, if ever, contribute to workers’ compensa-
tion. And meal breaks are infrequent and haphazard be-
cause of the intense time pressure to complete projects.
One worker reported, “In our job, the boss says we have
to finish a given task today. We have to finish it, it doesn’t
matter how hard or fast we have to work. It saves them
money from having to pay workers for more days.”

In the end, though, it is the unsafe working conditions
that are the most harrowing. Unregulated workers lack
protective equipment, rarely receive mandated safety
training, and can be exposed to hazardous materials. “If
you go to a site and see someone with a hardhat on, that’s
the exception to the rule,” as one organizer put it. Sev-
eral recent studies documented that at least half of Latino
work fatalities were disproportionately coming from the
construction industry, largely in the non-union sector.
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TABLE H.
CHARACTERISTICS OF UNREGULATED WORK IN THE CONSTRUCTION INDUSTRY
IN NEW YORK CITY

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments  Violations are most common in:
1. Small private residential construction and landscaping projects, as well as medium-sized private
projects such as condominiums.
2. Small and medium-sized public agency projects and renovation (e.g. Housing or Transportation

Authority, schools).

Ownership and size  Typically small non-union contractors and especially subcontractors. But occasionally, larger contrac-
tors may also hire a few unregulated workers on a given project, or subcontract out to unregulated
subcontractors.

Union density Very little union density in the segments with violations. Unionized contractors generally only bid on
larger public projects ($20 million or higher), where density is very high.

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations In unregulated segments, violations are prevalent in the following occupations: general labor, demoli-
tion, scaffolding, material moving and clean-up, and landscaping. To a lesser degree, violations are also
found in the skilled trades such as roofing, dry walling, sheet metal, electrician, plumbing carpentry,
and painting.

Typical wages Workers hired on day labor corners and through employment agencies: Average is $6-8 per hour,
up to $10 per hour.
Direct hire workers: Wide range in average wages ($6 per hour to $25 per hour). But significant
numbers of workers receive daily wages, as low as $40-$60 a day.
Workers on small public projects: Prevailing wage laws can push wages of unregulated workers to
about $10/hour (which is still much lower than prevailing wage law mandates).

Typical hours In the spring, summer and fall, workers work as much as 12 hours a day, six days a week, on a given
project — but the supply of work can be very sporadic, particularly for day laborers. Much less work is
available in the winter.

Payment method ~ Mainly off the books, though on public projects some workers may be either partially or fully on payroll.
Health benefits Usually no health benefits.

Vacation & Usually no vacation or paid sick days.
sick days

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Workforce is largely young and almost exclusively male. Day laborers are largely Latino, South Asian,
and Chinese immigrants. Eastern European and Irish immigrants more often work as direct-hires for
contractors, as do some Latinos and African-Americans.

Immigration status ~ Many undocumented immigrants, but not exclusively.

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS
Key intermediaries are day labor corners as well as storefront employment agencies, and some registered temp agencies.

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

Most workers are covered by standard employment and labor laws. Industry-specific laws include:
(1) Davis-Bacon prevailing wage law mandates union-level wages on construction projects receiving federal funding.
(2) New York State prevailing wage law mandates union-level wages on construction projects receiving state funding.
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COMMON WORKPLACE VIOLATIONS

Minimum wage
and overtime

Minimum wage: Hourly wages are generally above the minimum wage. But when payment is by

the day or by the week, wages can drop below the minimum. For example, a helper earning $60 a day,
working 10 hours a day for six days a week, would earn $6 an hour (without considering time-and-a-
half pay for overtime hours).

Overtime: Long work weeks are the norm, but overtime is rarely paid.

Prevailing wage

Prevailing wage violations are common on small and medium-sized public projects being built by non-
union contractors and subcontractors.

Non-payment

Non-payment of wages by small contractors is common; workers may be paid less than the

of wages agreed-upon rate, or not paid at all.

Illegal deductions ~ Contractors sometimes hold first week’s pay as a “deposit” or “insurance.” Some employers dock pay
for broken equipment or poor quality of work.

Meal breaks Day labor shifts can run as long as 8-10 hours without a meal break.

Employer taxes

Employers rarely pay required taxes on wages paid in cash.

Misclassification When a worker makes violation claims, contractors may argue that the worker was an independent
contractor and therefore not covered by workplace laws.

OSHA Health and safety violations are routine on residential projects, and include failure to provide proper
safety equipment (e.g. hardhats, protective goggles); exposing workers to hazardous materials such as
asbestos without protection; and insecure scaffolding resulting in high incidence of falls.

Workers’ Small contractors either do not carry workers’ compensation, or dissuade workers from filing claims.

Compensation When injured, workers report not being allowed to return to the job, or not getting paid for the time
injured.

Discrimination South Asian workers report harassment post-9/11.

Retaliation & the
right to organize

Workers report retaliation, immigration threats and firing for organizing activity, or sometimes for
more modest actions such as requesting safety equipment.

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from late 2003 to early 2005.

Sources: Original data gathered by authors during freldwork from 2003 through 2006 in New York City, as well as the following secondary sources: Bernstein
(2004), Chan (2006), Chen and Kilgannon (2004), Fiscal Policy Institute (2003a), Greenhouse (2006), Kamber (2001), Larraetta (2004), New York State
Department of Labor (2007b), New York State Department of Labor (2007c), New York State Trial Lawyers Association (2005a), New York State Trial
Lawpyers Association (2005b), Robbins (2006), Schuerman (2003), Theodore, Valenzuela Jr. and Melendez (2006), Tung (2005), United States General
Accounting Office (2002c), Valenzuela Jr. and Melendez (2003), Valenzuela Jr. and Melendez (2004).
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I. UNREGULATED WORK IN THE MANUFACTURING INDUSTRY

IN NEW YORK CITY

Even after three decades of deindustrialization, apparel
and food manufacturing remain important industries in
New York City, employing about 40,000 workers. The
story of survival is a complex one, in which local firms
have tried to adapt to globalization, unions have fought
to keep manufacturing in the city, and government agen-
cies have launched programs to improve enforcement of
employment laws. Smaller firms now specialize in niche
markets, but still operate with very tight margins and face
constant cost pressures. So while the infamous sweat-
shop conditions of the 19th century no longer prevail,
the industry nevertheless creates a significant amount of

unregulated work.

TRENDS IN THE INDUSTRY

Since the 1980s, New York City has been losing its man-
ufacturing jobs — driven overseas by global competition,
or out of the city (or to the outer boroughs) by escalat-
ing rent prices. While apparel factories have been hard-
est hit, food manufacturers (especially large plants) have
also closed down or moved out. The manufacturing that
remains in the city tends to be small factories that have
been able to find niche markets. For example, certain
types of garments require quick production and frequent
style changes, giving local shops an advantage. In food
manufacturing, large commercial baking is moving out of
the city but artisan baking is growing, and ethnic foods
are a growing segment. Still, competition is intense and
margins are razor thin.

In the apparel industry, further cost pressures result from
the growing power of retailers, who now impose strin-
gent conditions on their orders and the amount they
will pay to manufacturers. The manufacturers are in
turn using subcontractors (often in multiple layers) and
imposing what are often unrealistic cost constraints; in
some cases, subcontractors do not receive enough mon-
ey for a given order to pay the workers in compliance
with wage laws.

THE WORKERS

Manufacturing in New York City has long depended
on immigrant workers, with countries of origin shifting
over time to reflect broader immigration trends. Today,
it is largely Latino and Asian (particularly Chinese and
Korean) immigrants who work in the industry. Gender
segregation is quite marked — both in the manufacturing
jobs that the workers hold, and in the industries that they
move to in search of better jobs. For example, the decline
in the apparel industry has pushed women into industries
such as industrial laundries, nail salons, domestic work,
home health care, and informal childcare. Men are more
likely to work in food manufacturing, and to search for
better jobs in restaurants or driving a taxi or livery cab.

WORKPLACE VIOLATIONS
& REGULATORY EFFORTS

According to industry experts, garment sweatshops in
New York City had mostly disappeared by the 1960s but
began to resurface in the 1970s, as local factories tried
to compete with lower-cost firms overseas. In response,
the 1980s saw a renewed push to eradicate child labor
and homework, and as a result these practices are far
less common today (although we heard some reports of
homework in our fieldwork). In order to address wage
and hour violations, the New York State Department of
Labor created the Apparel Industry Task Force (AITF) in
1987 and added additional multi-lingual staff in 2001.
Assessing the impact of the task force is difficult, how-
ever, given continued rapid changes in the industry.

Unions have also struggled to maintain a floor on work-
ing conditions as their industry has literally grown away
from them, both geographically and structurally (e.g.
unionized manufacturers will use non-union subcontrac-
tors). In both apparel and food manufacturing, unions
are forced to expend much of their energy on ensuring
that core employment and labor laws are enforced in their
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workplaces, as well as trying to keep manufacturing firms
in the city. They have had success in providing health
benefits for their members (which non-union workers
rarely have access to), but have struggled to significantly
raise wages above what non-union shops are paying. The
upshot is that while union factories are more likely to
comply with workplace laws, violations are widespread
in the larger non-union sector.

Overtime violations are the most prevalent — especially
among workers who are paid piece rates rather than an
hourly wage (see Table I). In 2001, the U.S. Department
of Labor found that 48% of garment factories in New
York City were not in compliance with overtime require-
ments, and 13% were not in compliance with minimum
wage requirements. In food manufacturing, respondents
reported minimum wage violations for entry-level jobs,
especially in unregistered shops in Sunset Park. “If they
make $40-50 a day, it’s a lot of money,” reports one com-
munity organizer.

In the apparel industry, a specific problem is “ghost facto-
ries,” factories that open for a few weeks and then disap-
pear without paying the workers (sometimes re-opening
in a new location with a new name). Compounding the
problem, workers fear retaliation and so only file wage
complaints after their factory closes or after they have
left the job; however, at this point it can be difficult to

obtain any wages owed. Professor Tarry Hum (2003),
an expert on the garment industry, provides a specific ex-
ample of employer intimidation: a group of workers she
studied met in the office of a community organization
to discuss their grievances, only to be confronted there
by both their contractor employer and the manufacturer
that they were trying to hold accountable.

Health and safety conditions are also a recurring issue.
Repetitive stress injuries are common in both food and
apparel manufacturing. In garment shops, conditions
are often overcrowded, fire exits may be blocked, and the
dust produced by having too much material in too small
a space frequently causes respiratory problems. Improper
ventilation has become a particular concern as factories
relocate to the outer boroughs, opening in spaces not de-
signed for industrial use.

There are indirect causes of health and safety problems as
well. On-the-job-injuries began to rise in the apparel in-
dustry in the 1980s and 1990s, which industry experts
attribute to the speed-up that was occurring in the shops.
“You see people just die of exhaustion on the machines,”
reports a staff member of a local community group.
Speed-up is also an issue in food manufacturing, leading
some workers to remove safety guards from their machines
in order to work faster; similarly, safety mats may not be
placed and proper footwear may not be provided or used.
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TABLE 1.
CHARACTERISTICS OF UNREGULATED WORK IN THE MANUFACTURING INDUSTRY
IN NEW YORK CITY

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments ~ Violations are common in non-union apparel and food manufacturing plants. In the apparel industry,
violations are concentrated among non-union contractors and subcontractors (rather than the manu-
facturers supplying goods to retailers).

Ownership size Apparel: Average firm size for factories has been declining with the use of multiple layers of
and firm Structure  subcontractors; it is now about 25-40 workers, although there is a wide range in size.
Food manufacturing: Average firm size is approximately 40 workers, but there is a wide range in size,

partly depending on the type of food being produced.

Union density Apparel: Approximately 15-25% of apparel industry is unionized, but few union plants are in un-
regulated segment.
Food manufacturing: Approximately 10-20% of commercial bakeries are unionized, but few union
plants are in unregulated segments.

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations Apparel: Sewing operators, floor workers, pressers, hangers, packers, and cutters in non-union shops.
Food manufacturing: Helpers/assistants, porters, and machine operators in non-union shops.

Typical wages Apparel: Non-union workers paid by the hour earn around the minimum wage; piece-rate earnings
vary widely, but fall below the minimum for some workers.
Food manufacturing: Non-union entry-level positions were paid $7-$8 per hour in 2004, with some
reports of wages as low as $5 per hour. Other positions such as drivers can be paid more.

Typical hours Apparel: Typical schedules are 10-12 hours per day, 6-7 days a week, though there are strong swings
in hours with seasonal cycles and big orders. In some cases, workers have trouble obtaining enough
steady work to remain in the industry.

Food manufacturing: Typical work weeks are 35-40 hours but also vary by season, with 60-70 hour
weeks during holidays, and temporary layoffs in January and February.

Payment method Payment is both hourly and piece rate, and both on the books and off the books, even within the same
factory.
Benefits Health benefits and paid time off are very rare (except in union shops).

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Apparel: Most workers are immigrants, primarily Latino, Chinese and Korean. The average age of
production workers is 40 years old and appears to be rising. Occupations are heavily gendered, with
women working as sewing operators and men working in better-paid positions as cutters, pressers and
hangers.

Food manufacturing: Heavily male, and also immigrant.

Immigration status ~ Both documented and undocumented workers.

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

Various types of employment agencies (storefront agencies that charge a fee, temp agencies, and non-profit placement agen-
cies) place workers in factories, but only a small percentage of workers find manufacturing jobs this way. There is also some

day labor in apparel.
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INDUSTRY-SPECIFIC LAWS AND REGULATIONS

Minimum wage
and overtime

The majority of workers are covered by core employment and labor laws. Additional regulations include:

Apparel: Article 12A of New York State labor law creates requirements for registration of factories. This registration is con-
tingent on having workers’ compensation and unemployment insurance coverage for all employees for the past five years.

If goods are manufactured in violation of labor law, they can be tagged as “hot goods” and it is illegal to sell them.

Food manufacturing: Meat products are regulated by USDA/FDA.

COMMON WORKPLACE VIOLATIONS

Apparel: Minimum wage violations are a significant problem and concentrated in non-union factories;
for example, in 2004 some workers paid by the piece were earning as little as $4 per hour (without
considering time-and-a-half pay for overtime hours). Overtime violations are widespread; some work-
ers are paid straight-time for hours over 40, while others are paid a slightly higher rate but less than the
required time-and-a-half.

Food manufacturing: Depending on segment, minimum wage violations can be frequent for entry-
level positions in non-union plants.

Non-payment
of wages

Non-payment of wages occurs when apparel factories close down without paying the workers wages
owed.

Illegal deductions

Workers report that apparel employers sometimes take 5% from checks as a “cashing fee.”

Employer taxes

Some employers pay workers “on the books” for the first 40 hours in the week, while additional overtime
hours go unrecorded in payroll records. When paying off the books, employer taxes are rarely paid.

Workers’ Some garment factories fail to carry workers’ compensation.

Compensation

OSHA Health and safety problems are common in unregulated workplaces, both because of direct violations
(e.g. failure to provide adequate ventilation or protective gear) but also as an indirect result of other
workplace practices (e.g. speed-up that causes repetitive stress injuries or unsafe work practices).

Discrimination Apparel workers report discrimination in pay and treatment, based on complex hierarchies of race,

ethnicity, gender, and immigration status.

Retaliation & the
right to organize

Because of fears of retaliation, workers often register complaints only after their factory closes or they

have left the job.

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from 2004-2005.

Sources: Original data gathered by authors during fieldwork from 2003 through 2006 in New York Cizy, as well as the following secondary sources: Chin
(2001), Crean (2003), Fitz (2002), Greenhouse (2004b), Hum (2003), Humowiecki, Lee and National Employment Law Project (2002), New York In-
dustrial Retention Network (1999), New York State Department of Labor (2007b), New York State Department of Labor (2007c), Romney (2004), Ruiz
(2005), Russ (2002), US Department of Labor (2002), US Department of Labor (2005a), US Departmment of Labor (2005d), US Department of Labor
(2006a), US Department of Labor (2007), United States General Accounting Office (1994a), Varcasia (2002), Varcasia (2004), Zimny, Garren and IL-
GWU Legal Department (2002).
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J.  UNREGULATED WORK IN THE LAUNDRY AND DRY CLEANING INDUSTRY

IN NEW YORK CITY

The laundry and dry cleaning industry has seen significant
restructuring over the last two decades. The core produc-
tion work — washing and dry cleaning of clothing, uni-
forms, bed linens and tablecloths — is increasingly being
done in industrial plants owned by corporations. On the
laundry front, a primary driver has been the contracting
out of laundry services by institutions such as hospitals and
hotels, with the goal of lowering labor costs. On the dry
cleaning front, the economics of the industry and environ-
mental regulation are squeezing out family-owned neigh-
borhood shops doing their own dry cleaning on premises.

Unions have had some success in organizing large indus-
trial plants, but in the non-union parts of the industry,
it is not an overstatement that the trend is toward a new
form of sweatshop. In addition to being paid very low
wages with no overtime, workers sort, clean, iron, fold
and pack laundry under conditions that are consistently
dangerous and unhealthy. In the words of one organizer,
“Laundry is the dirtiest, lowest paid industry.”

HOW THE INDUSTRY WORKS

The laundry industry is divided into two pieces. Best
known are the coin-op laundromats scattered through-
out the city, which serve individual customers and pro-
vide washing machines as well as drop-off service. The
coin-op business is becoming dominated by chain stores,

Mean-

while, institutional customers such as hospitals, hotels,

driving out the smaller mom-and-pop shops.

restaurants, cafeterias, and other industries are increas-
ingly subcontracting out their cleaning to “industrial
laundries,” plants which can range from large operations
employing several hundred workers, to “sweatshop laun-
dries” with 10 or 20 workers. Corporations such as Ara-
mark and Cintas occupy a growing share of the market,
with specialization in different niches (hospitals, hotels,
uniforms) that also carry different profit margins.

The dry cleaning industry is also divided into two
pieces. Best known are the neighborhood dry cleaners,

which have traditionally done their own cleaning with
their own equipment but are increasingly shipping their
orders to large dry cleaning plants. These plants are in
turn beginning to squeeze out the small locally-owned
operations — for example, by setting up their own retail
“feeder” shops (e.g. Symphony Cleaners). In addition,
growing environmental regulations have made owning
and operating a stand-alone dry cleaning store more ex-
pensive. But margins for all segments are extremely tight,
and the industry experiences seasonal fluctuations every
year and is highly sensitive to the business cycle (since
dry cleaning is a relative luxury).

THE JOBS & THE WORKERS

In the industrial laundry plants, the jobs look very much
like an assembly line: linens are sorted, washed, ironed,
packed, and then delivered back to the hospital or ho-
tel client. All of the jobs are difficult and low-wage,
with exception of the better-paid drivers. Dry cleaning
plants are similarly structured, with the exception that
the workers who press the clothes are almost always paid
by the piece. In the retail stores (coin-ops and local dry
cleaners), workers will do all of the cleaning and press-
ing jobs as well as customer service and tailoring. In
both the plants and the retail stores, there is effectively
no potential for upward mobility, even though some of
the jobs (pressers and tailors) are skilled positions. In the
end, said a dry cleaning association member, “These are
the jobs that really nobody wants because of the working
conditions. You know, if it's 90 degrees outside it’s 115
degrees in the back of a dry cleaning shop.”

This is an immigrant industry (but not entirely so, with
significant numbers of African American workers), with
about 5,000-10,000 workers in the city. As industrial
laundries in particular have grown, they have found a
ready labor supply in immigrant women displaced from
the rapidly-shrinking garment industry. Still, there is
a strong division of labor by gender. Drivers, pressers,
and cleaners/spotters are almost always men, while fold-
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ers, sorters, and costumer service jobs are largely filled by
women — with the latter jobs typically paid less.

WORKING CONDITIONS & VIOLATIONS

Outside of the unionized plants, working conditions and
wages in both laundries and dry cleaning are extremely
poor (see Table J). Minimum wage and overtime vio-
lations are the norm — particularly overtime violations,
since work days and weeks are very long and virtually
nobody pays time and a half. A staff member of a gov-
ernment regulatory agency sees these practices as the pre-
vailing business model: “There’s an industry-wide prob-
lem about failure to pay the minimum wage, and these
workers are almost never paid time and a half. When we
ask owners why they’re paying so little, they say, “That’s
what everybody else pays.”

The wage and hour violations are matched by working
conditions that range from very poor to explicitly dan-
gerous. Dry cleaning workers inhale the cleaning fluid
Perchloroethylene, which is a carcinogen and has been
shown to cause other health problems. Summertime

heat exposure is also physically taxing, and pressers suffer

year-round from burns. Workers in industrial laundries
deal with many of the same heat exposure issues. They
also struggle with exposure to toxic chemicals as well as
dangerous bio-hazards when handling linens from hospi-
tals. “They have blood, needles, body parts, bits of fin-
gers, everything in those bags,” reports a worker in one of
our focus groups.

Other health and safety violations include failure to pro-
vide hepatitis vaccinations and proper protective equip-
ment. For example, industrial laundries have cylindri-
cal tunnel washers, with a safety switch that should stop
the cylinder from moving when workers open the side
door. But in many laundries the switch doesnt work (or
is over-ridden), inviting serious injuries. The worst inci-
dents can result in fatalities. Fixing these kinds of safety
issues is a constant battle for union organizers: “That’s
an egregious kind of violation, but those kinds of prob-
lems exist. Companies are dealing with narrow margins.
The company gets fined, and then sues the (equipment)
manufacturer.” Not surprisingly, with such dangerous
workplaces, employers do their best to evade workers’
compensation claims, actively discouraging employees
from filing claims.

82 UNREGULATED WORK IN THE GLOBAL CITY, BRENNAN CENTER FOR JUSTICE, 2007



TABLE J.
CHARACTERISTICS OF UNREGULATED WORK IN THE LAUNDRY AND DRY CLEANING INDUSTRY
IN NEW YORK CITY

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments ~ Laundry: Coin-ops that provide self-service laundry and drop-off service for individual customers,
and non-union industrial plants that provide washing and folding for institutions.
Dry cleaning: Retail stores where customers drop off and pick up their clothes, and dry cleaning
plants that do most of the actual cleaning in the industry.

Ownership and size Laundry: Plants are increasingly owned by corporations, and can range from 150-300 workers.
Chain coin-ops have about 8-10 workers, but independent coin-ops are much smaller.
Dry cleaning: Typical plants have 20-30 employees and are still largely independent. Retail neigh-
borhood stores have 2-5 workers, and are predominantly owned by immigrant families who do much
of the work themselves.

Union density About 70-80% of industrial laundry plants in the New York City area are unionized. There is virtually
no union density in the other industry segments.

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations Laundry: Folders, sorters, pressers, drivers, and customer service workers (in coin-ops).
Dry cleaning: Cleaners/spotters, pressers, tailors, customer service, and markers/baggers.

Typical wages Laundry: Non-union plants generally pay the minimum wage or just above (except drivers who earn
more). Coin-ops often pay below minimum wage, sometimes as low as $3 per hour (without consid-
ering time-and-a half pay for overtime hours).

Dry cleaning: Wages at plants average around $300 per week; wages at retail stores range from $250-
$400, up to $500. Both are highly seasonal.

Typical hours Laundry: The default work week is 40 hours, but individual shifts can go significantly longer than
8 hours depending on the order being filled. Weekly hours at coin-ops are longer, at least 12 hours a
day, 6 days a week.
Dry cleaning: Usually 60 hours a week in both plants and retail stores, but high seasonal variability.

Payment method Almost all workers are paid off the books, except in chain coin-ops and large industrial laundries. Work-
ers at dry cleaning plants are generally paid by the piece, as are pressers and tailors at retail cleaners.

Benefits Health benefits and vacation and sick days virtually non-existent (except in unionized plants).

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Workers are largely immigrant (Mexican, South and Central American, Caribbean, as well as Asian),
with some African American workers. The workforce is about 70-80% women; men and women are
segmented into different jobs.

Immigration status ~ Significant portion of undocumented workers in almost all segments, except chain coin-ops, which are
more likely to hire documented as well as U.S.-born workers.

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

Large temp agencies are frequently used by non-union industrial laundries.

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

Most workers are covered by core employment and labor laws. Strong environmental regulations govern emissions and the
types of cleaning machines and cleaning fluids that are used.
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COMMON WORKPLACE VIOLATIONS

Minimum wage
and overtime

Minimum wage: Violations are routine in all segments (except in unionized laundry plants). Coin-op
laundries consistently pay below the minimum wage. In dry cleaning plants, weekly wages often work
out to $5 an hour, with reports as low as $3 an hour (without considering time-and-a half pay for
overtime hours).

Overtime: Failure to pay overtime is routine in all segments (except in unionized laundry plants).

Non-payment
of wages

Workers who are on payroll report being required to shave minutes from the beginning and end

of shifts.

Meal breaks

Workers report being required to work through meal breaks in all non-union segments.

Employer taxes

Employer taxes on cash wages are either underpaid or not paid at all.

Misclassification Delivery drivers may be misclassified as sales staff in order to avoid paying overtime.

OSHA OSHA violations are a chronic problem in non-union industrial laundries (e.g. not providing proper
protective equipment or hepatitis vaccinations). Heat in excess of regulations is a common violation
in coin-ops, dry cleaning plants and retail dry cleaners. Laws that govern hazardous chemicals in dry
cleaning machines, and bio-hazard materials in industrial laundries servicing hospitals, are also often
violated.

Workers’ Some employers fail to carry workers’ compensation, and workers report being discouraged from filing

Compensation claims when injured.

Discrimination Workers report discrimination against pregnant women, and verbal, physical and sexual abuse in

coin-ops.

Retaliation & the
right to organize

Workers report pre-emptive retaliation for union organizing in industrial laundries, including
immigration threats (especially after 9/11).

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from 2004-2005.
Sources: Original data gathered by authors during fieldwork from 2003 through 2006 in New York City, as well as the following secondary sources: Green-
house (2003a), Greenhouse (2003b), Greenhouse (2004g), Kelley (2003), Lee (2003), New York State Department of Labor (2007b), New York State
Department of Labor (2007c), O Connor and Sweeney (2005).
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K. UNREGULATED WORK IN THE TAXI INDUSTRY IN NEW YORK CITY

Taxis are a cornerstone of transportation in New York
City, moving more than 240 million people a year and
accounting for up to 25% of all travel in the city. The
industry and its drivers are tightly regulated by the Taxi
and Limousine Commission, which dictates all aspects
of taxi operation, sets fares, issues licenses, imposes fines,
and so forth. But at the same time, there are signifi-
cant unregulated aspects to the industry. The majority of
drivers are classified as independent contractors, are not
protected by core employment and labor laws, and often
work under arduous and unsafe conditions.

HOW THE INDUSTRY WORKS

The taxi industry is currently made up of four different
segments:

¢ Yellow Cabs dominate midtown and downtown
Manhattan, with about 13,000 cabs on the street and
about 25,000 active drivers. Drivers either lease their
cabs from a corporate garage or broker, rent from an-
other driver for a second shift, or become an owner-
driver. Yellow cabs are metered and allowed to pick
up passengers on the street.

* Livery Cabs dominate uptown Manhattan and the
outer boroughs. There are at least 30,000 livery cab
drivers; the majority own their vehicles, but affiliate
with car services that dispatch cabs in response to cus-
tomer calls for a weekly fee. Drivers often lease their
cars to other drivers for a second shift. Livery cabs are
not allowed to pick up passengers on the street, but in
practice they often do.

¢ Dollar Vans serve customers who do not live close to
subway stops, largely in the outer boroughs. While the
TLC website lists about 85 licensed commuter van ve-
hicles, there are likely more operating without licenses.
Most dollar van drivers are owners of their vehicles,
and so pay all costs associated with operation.

* Black cars provide business-class service to Wall Street
firms and other corporations. There are 11,000 to
12,000 black car drivers working for 42 major bases

in the city. Trips are largely business travel and often
paid for through vouchers from companies.

THE WORKERS & MOBILITY

The taxi industry is increasingly made up of immigrant
workers, and the large majority of drivers are men. Entry
into the industry requires a TLC license, and yellow cab
drivers are also required to take an 80-hour class and pass
an exam covering geography, customer service and Eng-
lish language skills. Drivers sometimes find jobs through
newspaper or radio ads, but mostly through word of
mouth and social networks. They come to the industry
from a wide range of other jobs, including janitors, car
mechanics, construction workers, and professionals un-
able to practice in the U.S. In spite of long shifts and
hard working conditions, drivers value their autonomy,
and while they may cycle in and out of the industry, long
tenures are common. However, upward mobility within
the industry is difficult; the only step up is to become an
owner-driver, but the costs of making this transition are
increasingly prohibitive.

INDEPENDENT CONTRACTOR STATUS

The work lives of taxi drivers are profoundly shaped by
the fact that the majority are classified as independent
contractors and are therefore excluded from most em-
ployment and labor laws. (This has not prevented orga-
nizing, however; about 7,000 of the 25,000 active yellow
cab drivers belong to the New York Taxi Workers Alli-

ance; see Section VI).

Drivers carry most of the costs of their job. For example,
they pay for gas; daily or weekly leases; vehicle mainte-
nance and repair; car registration and inspection; fines
and fees; affiliation with dispatcher bases; and for owner-
drivers, the cost of the car. But at the same time, drivers
are heavily regulated by the Taxi & Limousine Commis-
sion, which shapes almost all aspects of commerce in the
industry. For example, it sets fares and lease rates; con-
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trols the supply of yellow cabs; regulates which cabs can
operate where; issues drivers’ licenses; and requires car
replacement every five years.

The upshot is that despite being classified as independent
contractors, many drivers are effectively in an employ-
ment relationship — how they do their job and what they
earn is severely constrained by industry regulation and
by the terms of contract with garages, brokers and bases.
A good illustration is that during the steep escalation of
gas prices last year, yellow cab drivers were not able to
adjust fares on their own, but had to petition the TLC
for a fuel surcharge (which was denied). In what follows,
we therefore evaluate the drivers’ working conditions
through the lens of core employment and labor laws (see
Section III for a fuller treatment of how we define un-
regulated work).

WORKING CONDITIONS & VIOLATIONS

In our assessment, many yellow cab, livery cab, and dol-
lar van drivers experience what are effectively unregulated
working violations. As shown in Table K, hourly wages
for drivers can fall below the minimum wage because of
the very high number of hours worked per week, coupled
with low net earnings. This may happen on a regular
basis or just a few weeks a year, depending on gas prices,
the fare rate that drivers are allowed to charge, and fluc-
tuations in economic conditions. One driver we inter-
viewed in 2004 rented a livery cab from another driver
for a second shift; on a bad week, he brought home $200,
which translates into significantly less than the minimum
wage for six days of full-time work. A van driver told us,

“It’s a struggling business but what else are you going to
do? People would rather struggle and drive vans than
not work.”

Further, drivers do not receive overtime pay because of
their independent contractor status. This lack of coverage
has a significant impact, given the 70 and 80 hour weeks
that drivers need to work to make any money after initial
costs — weekly earnings would be as much as 25% higher
if time-and-a-half were paid. More generally, drivers face
verbal harassment, damage to their cabs, and non-pay-
ment of fares. They are not infrequently victims of rob-
bery, physical threats and physical harm from passengers:
“I have had more than four guns to my head,” one driver
told us. Health and safety problems also result from long
hours driving and traffic accidents. And drivers are more
likely than other workers to be killed on the job. This is
well-known in the industry: “I know it’s risky, but I do it
because I have no choice,” another worker reported.

While some taxi drivers are covered through workers’
compensation for injury on the job, health and safety
regulations for the industry are weak, meaning that cabs
are being driven without, for example, recommended
protective equipment to forestall robberies. Exacerbat-
ing the generally unsafe environment is the fact that the
large majority of drivers have no health insurance.

Finally, drivers report harassment and fines for minor in-
fractions by TLC agents and police. These may result in
drivers losing licenses so they cannot drive for as much as
a month (meaning a substantial loss of income), as well
as significant fines.
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TABLE K.
CHARACTERISTICS OF UNREGULATED WORK IN THE TAXI INDUSTRY
IN NEW YORK CITY

Note: Most taxi drivers are exempt from one or more employment or labor laws. In this table, we evaluate working conditions as if workers were covered by
all employment and labor laws; see our definition of unregulated work in Section I11.

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments ~ Violations are common in yellow cab and livery cab segments (and likely in the dollar van segment,
though there is less information here).

Ownership and size  Yellow cab garages range between 50-400 taxis. Livery cab bases average 100-200 cars, with some as
large as 700 or 800 cars. Dollar vans are usually run out of small shops.

Union density The yellow cab segment had high union density before 1979, at which point its drivers were reclassi-
fied as independent contractors, effectively eliminating formal union representation.

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations Yellow cab drivers (mainly operate in Manhattan).
Livery cab drivers (mainly operate in the outer boroughs and uptown Manhattan).
Dollar van drivers (mainly operate in the outer boroughs).

Typical wages For most drivers, net earnings are determined by (a) the revenues they take in from fares, minus (b)
expenses they pay out of pocket (such as gas, leasing or base charges, car insurance, fees & fines).
Yellow cab drivers: In 2004, drivers costs averaged $800 or more per week. After subtracting costs,
take-home pay ranged from $400-$500 per week. But this varied considerably by shift; at the begin-
ning of the week, drivers could take home as little as $22 per day.

Livery cab drivers: In 2004, costs for owner-drivers included $7,000 insurance annually, plus about
$250 per week in base charges, gas, and other fees. After subtracting costs, annual income averaged
around $20,000, though tickets, fines, and the costs of buying a car reduce that amount further. Driv-
ers who rented cabs from owners paid as much as $1000 per week, and netted as little as $200.

Dollar van drivers: In 2004, fare revenues could be as much as $1,000 per week, but expenses are
high; net earnings seem comparable to livery cab drivers.

Typical hours Full-time yellow cab and livery cab drivers usually work 6 days a week, for 12-16 hour per day (12
hour shifts are the minimum for most drivers).

Payment method When the drivers are independent contractors, income is cash-based (i.e. fares). When drivers are
considered “employees” they are largely paid on the books.

Benefits The large majority of drivers do not have health benefits, paid vacation days or sick days. Drivers can
apply for HealthStat Insurance through the Taxi & Limousine Commission.

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Largely immigrant workforce, from Bangladesh, Pakistan, India, Dominican Republic, Haiti, and sev-
eral other countries. Only 2 —3% of drivers are female; these are concentrated in livery cab segment.

Immigration status ~ Mix of documented and undocumented.

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

Training and driving schools are the main intermediaries.

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

Almost all yellow cab, livery cab, and dollar van drivers are legally classified as independent contractors, meaning they are not
covered by most employment and labor laws. However, conditions of work are significantly shaped by strong industry regu-
lation, via the city’s Taxi & Limousine Commission (see narrative above). In our substantive (not legal) analysis, these drivers
are effectively in an employment relationship, and we evaluate their working conditions accordingly.
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COMMON WORKPLACE VIOLATIONS

Minimum wage
& overtime

Minimum wage: Drivers typically work 60 to 72 hours (and more) a week. Calculated on this basis,
hourly wages for drivers can sometimes fall below the minimum wage, especially for drivers renting
cars from owner-drivers.

Overtime: Lack of overtime pay is pervasive because most drivers are not covered by overtime laws.

Illegal deductions ~ Drivers have considerable out-of-pocket expenses (many of which would need to be reimbursed if the
drivers were covered by state employment laws).

Meal breaks Drivers take some meal breaks from driving, but usually less frequently than would be required for
workers covered by state law.

OSHA Independent contractors are not covered by OSHA.

Workers’ Yellow cab and livery cab drivers have been deemed employees for the purpose of workers’

Compensation compensation. However, workers report that when they file claims they routinely need to prove
their eligibility (as employees) before the claim is assessed.

Discrimination Female drivers report harassment and discrimination by dispatchers and garages.

Retaliation & the
right to organize

Drivers classified as independent contractors do not have the legal right to organize.

Industry-specific
violations

Yellow cab garages charge drivers a 3% sales tax on leases, which they are required to pay to New York
State but often keep. Garages sometimes charge drivers for a weekly lease that is higher than the cap
set by the Taxi & Limousine Commission. Garages are known to demand that the lease be paid in
cash and refuse to give receipts, so drivers are left without proof to challenge these practices.

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from 2004 and 2005.

Sources: Original data gathered by authors during fieldwork from 2003 through 2006 in New York Ciry, as well as the following secondary sources: Bowles
and Chao (2004), Brennan Center For Justice (2003), Camerer et al. (1997), Farber (2003), Holt and Paradise (2002), Luo (2004a), Luo (20045),
Mathew (2005), McGrath (2004), New York City Taxi and Limousine Commission (2007), New York State Department of Labor (2007b), New York State
Department of Labor (2007c), New York Taxi Workers Alliance (2003), Schaller Consulting (2004a), Schaller Consulting (2004b), Waheed and Romero-

Alston (2003).
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L. UNREGULATED WORK IN THE AUTO SERVICES INDUSTRY

IN NEW YORK CITY

While New Yorkers disproportionately rely on public
transportation, the city in fact does contain a sizable auto
services industry. Some parts are well regulated (e.g. na-
tional repair chains), but the small-scale and sometimes
informal nature of the industry means that workplace
violations are a real threat (see Table L). While our field-
work was not able to cover all parts of the industry, which
numbers more than 20,000 workers, we were able to
gather some information on the following segments:

CAR WASHES

Most car washes are independently owned, although two
or three may be owned by the same person or family.
The largely immigrant workforce shampoos, vacuums,
cleans, and dries cars, usually in 12 to 13 hour shifts,
six days a week. There is very little room for negotiation
on schedules, as recounted by one worker in our focus
group: “After working four days (Monday to Thursday)
for 15 hours a day, [ was tired. On Friday, after working
12 hours, I said to the manager, T'm tired.” So no more
work.” The worker was fired.

With the exception of a few large corporate car washes,
minimum wage violations appear common in this seg-
ment. Workers report that they earn as little as $4 an
hour, and overtime is almost never paid. Customers of-
ten give tips at car washes, but usually not enough to
qualify workers for the state’s reduced minimum wage
for tipped workers outside of the restaurant industry.
Nevertheless, employers often use the tips as an excuse
for paying the lower minimum wage, a clear violation of
state law. Further, employers sometimes engage in illegal
practices such as having workers pool their tips but not
distributing the entire amount. We also heard reports of
non-payment of wages in car washes, although it is not
clear how common this practice is.

Car wash jobs are physically demanding, but workers re-
port being denied rest breaks or being given only 15-20
minutes for lunch. Employers also may fail to follow a

number of health and safety regulations. These include
training workers about the chemicals and machines they
are using, and providing protective gear to prevent inju-
ries. Injured workers are instructed not to file workers’
compensation claims; in some cases they may receive a
cash payment from their employers, but in other cases
are fired and quickly replaced. Workers also report not
being able to take any days off, for fear of losing the job
altogether.

Turnover appears to be high in car washes, although
workers who have some seniority may be able to move
to preferred positions (such as shift supervisor), which
are less physically demanding and may also pay $1 to $2
more per hour.

AUTO REPAIR SHOPS

Auto body and repair shops have undergone significant
changes as a result of car computerization, the growth of
national chains, and increasing competition from auto
dealerships. But neighborhoods throughout the city are
still dotted with small auto repair businesses, as well as
“street repairs” where workers set up shop on strips in
the Bronx, Queens, Brooklyn and uptown Manhattan.
While technical knowledge is required (certain mechan-
ics can earn $10 per hour), the skill level of most jobs is
not so high as to prevent hiring off the street. Upward
mobility in the industry depends on formal training and
certification, which is largely out of reach for workers in
informal shops. Wage and hour violations are likely for
helpers in particular, and some repair shops may be mis-
classifying workers as independent contractors.

PARKING LOTS & GARAGES

Parking lots and garages have been undergoing rapid in-
dustry consolidation, with large national companies tak-
ing over smaller independent firms. In the national chain
garages, hiring and wage setting occurs at central offices,
and workers get overtime pay as well as access to health
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benefits. However, an informal segment of lots and ga-  OTHER SEGMENTS

rages remains in low-income neighborhoods, with what

appear to be unregulated working conditions for car at-  Although we did not study them directly, respondents
tendants and night watchmen. Parking lots are usually  indicated that other segments in the industry may also
open 24 hours; attendants are usually required to work  contain unregulated work: gas stations, tire shops, and
12 hour shifts, and working alone at night can be danger-  auto parts dealers.

ous because of the possibility of robberies.
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TABLE L.
CHARACTERISTICS OF UNREGULATED WORK IN THE AUTO SERVICES INDUSTRY
IN NEW YORK CITY

INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments ~ Violations are common in car washes, but are also reported in informal parking lots, garages and auto
repair shops.

Union density Little or no union density.

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations Violations are prevalent for car wash workers. Violations may also occur for parking attendants and
auto body and repair workers.

Typical wages Entry-level jobs in car washes are typically paid $4-$6 per hour. Parking attendant jobs at chain com-
panies start at $7-$8 per hour, but informal lots can pay significantly less. Wages for auto body and
repair workers vary widely, with skilled mechanics in unregulated shops earning about $10 an hour.

Typical hours Car wash workers typically work six days a week, 12 or 13 hours per day. Parking lots operate on 12
hour shifts. Auto body and repair work can be full-time, but may also be a second job (weekends or
evenings).

Payment method Outside of franchise or chain businesses, workers are largely off the books.

Benefits Health benefits and sick days are extremely rare in car washes, and in informal parking lots and
car repair.

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Auto services workers are overwhelmingly men, with differentiation by segment: car wash workers are
largely Mexican, Central American, and African immigrants; workers in parking lots and garages are
both immigrant and African-American.

Immigration status A substantial percentage of car wash workers are undocumented immigrants.

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

Some storefront employment agencies place workers at car washes (charging workers a fee per placement), but most workers
find jobs through personal networks.

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

Most workers are covered by core employment and labor laws. Some car wash and valet parking workers earn tips, and may
be covered by different minimum wage regulations if those tips are customary, usual, and sufficiently large.

COMMON WORKPLACE VIOLATIONS

Minimum wage Minimum wage: Violations are pervasive in car washes: workers routinely report $4-$5 an hour as
and overtime the going hourly rate. Some employers pay the reduced “tipped worker” minimum wage, even though
most workers do not earn enough in tips to qualify for the lower minimum.
Overtime: Overtime is rarely paid in car washes.
Other segments: Hourly wages in other segments (i.e. attendants in informal parking lots; car repair
helpers) may be at risk of both minimum wage and overtime violations, when full hours worked are
taken into account.

Non-payment Workers report several recent incidents of non-payment of wages in car washes, as well as employers
of wages illegally taking part of their tips.
Meal breaks Car wash workers are frequently denied required meal breaks.
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Employer taxes Employer taxes are usually not paid on cash wages.

Misclassification Some auto body and repair shops may be misclassifying workers as independent contractors.

OSHA Car wash employers often fail to provide required training and protection from chemicals and cleaning
machines.

Workers’ Workers report being discouraged from filing workers’ compensation claims in car washes.

Compensation

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from 2004 and 2005.
Sources: Original data gathered by authors during fieldwork from 2003 through 2006 in New York City, as well as the following secondary sources: Bearak

(2003), Casimir (2004), Elliot (2004), Girsky (2001), New York State Department of Labor (2007b), New York State Department of Labor (2007c), US
Department of Labor (2005¢).
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M. UNREGULATED WORK IN THE PERSONAL SERVICES INDUSTRY

IN NEW YORK CITY

A dense array of beauty salons, hair braiding shops, nail
salons, day spas, and massage parlors populate New
York’s neighborhoods, making up the core of the city’s
personal services industry. Far from only a luxury niche,
the industry in fact runs the gamut from low-price to
high-price services. In the lower-priced segments, the
jobs are a mainstay for immigrant women and ethnic
specialization dominates — nail salons draw on Korean,
Chinese, Vietnamese and other Southeast Asian women,
and increasingly Latina women; African women special-
ize in hair braiding; South Asian women specialize in
eyebrow threading; and Chinese and Russian workers
specialize in massage. While the work may be familiar, it
is not often easy or well-paid. The small size of the busi-
nesses, combined with a myriad of different employment
relationships, create an open door for evasion or outright
violation of workplace protections.

OVERVIEW OF THE JOBS

Assessing working conditions in this industry is a chal-
lenge. Some of the workers are either entirely or partially
self-employed. Massage therapists, for example, may be
self-employed as independent contractors, but also work
at a massage parlor, spa or gym as an employee. Hair
braiders, stylists and barbers are also in an ambiguous
category, renting their chairs from salons or braiding
shops (which may cost $150 to $200 per week). But
while some workers keep all of the customers’ payment,
others only receive a commission from the shop own-
er. Depending on the details of these arrangements, the
worker might either be an independent contractor or an
employee. As a result, accurately estimating the number
of workers in this industry is quite difficult, though of-
ficial data suggest at least 20,000.

Complicating matters, there is wide variation in how
pay rates are determined. Nail technicians are paid
by the day or week, while massage therapists are paid
per client-hour and hair braiding is paid by the piece.
In spas, the commission that workers earn on selling

products to customers is factored into their pay. And
many workers in the industry earn tips, though in small
amounts.

Finally, working conditions also vary by establishment.
For example, in luxury spas in hotels, earnings can be
quite high and unregulated work is not the norm. But
in the low-price segments, more common are small es-
tablishments run by an owner with one or two shops
(though chains are increasingly showing up in the nail
salon segment). Here, “job creep” is a recurring problem,
with workers forced to perform duties that are not part
of their job, and nail salon workers in particular report
verbal abuse from their employers. One legal advocate
described a spa worker case she was working on: “The
owner wanted her to give a massage to a male customer
even though the customer would try to grope or touch
her in the private room, and the owner refused to excuse
her from giving the massage.”

WORKPLACE VIOLATIONS

The upshot is that workplace violations take different
forms in different parts of the industry, as shown in Table
M. 'The nail salon segment has been growing rapidly
in recent years, and is also where we most consistently
found minimum wage and overtime violations. Workers
are paid by the day or week and are expected to work long
hours; a twelve-hour day is typical, and meal breaks are
not always allowed. Wages can fall below the minimum
wage, and time-and-a-half is not paid. In the assessment
of a lawyer we interviewed, “Nail salons are often on the
verge of Fair Labor Standards Act violations.”

The problem is particularly acute in the low-income
neighborhoods, noted one industry observer: “If you go
around places like Washington Heights or Midwood or
Bed-Stuy, they are still offering manicures for $5. That
takes about an hour, so the owners must be working them
constantly on two customers at a time and it would still
be difficult to pay them minimum wage.”
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The earnings of hair braiders are similarly driven down
by the low rates on their services. A braider might earn
$40 for three hours of braiding a client’s hair — very low
by beauty salon standards where a simple haircut can run
$100, and not nearly enough to make up for the addi-
tional hours spent waiting for clients. In the end, wages
can easily fall below the minimum; workers report that
$20 a day is common on 125th Street in Harlem, a strip
packed with hair braiding shops.

Low-priced spas are able to deliver super-cheap massages
($40 an hour, far below the industry norm) by cutting
workers’ commissions, hiring unlicensed workers, and
not paying for time waiting for customers. An extreme
case recounted to us involved a spa that was effectively
keeping its workers captive. A handful of workers per-
formed every task, from giving massages to cleaning the
premises, and slept in the massage rooms overnight.
Their pay was below the minimum wage, and tips were
frequently taken by the employer. While the workers
managed to leave this particular spa, most are still either

in the personal services or domestic work industry. (Lack
of mobility and opportunity was a recurring refrain in all
of our interviews.)

For nail technicians, exposure to nail polish, solvents,
and other chemicals is a growing source of concern.
The National Asian Pacific American Women’s Forum
reports that these chemicals are generally not subject
to approval by the Food and Drug Administration and
many have not been tested for safety. OSHA has not
issued detailed regulations regarding their use in nail sa-
lons, even though a number of them have been linked to
liver damage, cancer, birth defects and miscarriages. In
a survey conducted by the community group YKASEC
and the New York Committee for Occupational Safe-
ty and Health, nail technicians reported a number of
symptoms — such as allergies, dizziness, skin rashes, eye
irritation, headaches — at high rates. These symptoms
were even more common for workers where appropriate
safe guards such as masks and ventilation systems were
not used.
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TABLE M.
CHARACTERISTICS OF UNREGULATED WORK IN THE PERSONAL SERVICES INDUSTRY
IN NEW YORK CITY

THE INDUSTRY SEGMENTS WHERE WORKPLACE VIOLATIONS ARE COMMON

Industry segments ~ Violations are common in nail salons, which tend to be independently-owned although the number of
chains is growing. Violations also occur in hair braiding shops, low-priced spas hiring unlicensed mas-
sage therapists, and some beauty salons.

Union density No union density in any of the segments.

THE JOBS WHERE WORKPLACE VIOLATIONS ARE COMMON

Occupations Violations are common among nail technicians and hair braiders; some violations are found among
massage therapists working in low-price establishments. Other jobs in beauty salons and spas may also
be affected, such as attendants, janitors, and shampooers.

Typical wages Nail technicians: Average is around the minimum wage, but can go as high as $10 per hour in spas.
Hair braiders: Wages vary significantly depending on client flows. When actually working, the
hourly rate can be $10-$12 an hour, but dead time in between means pay is low, ranging from $100
- $150 a week.

Massage therapists: Wages vary widely; in the low-price segment, weekly earnings can range from
$275-$500 a week.

Typical hours Nail salon workers typically put in long hours (i.e. 60 hours per week). Workers paid by the client
struggle to get full-time hours, and will work more during peak periods such as holidays.

Payment method Mix of payroll and cash payment.

Benefits Generally no health benefits or sick days.

THE WORKERS MOST AFFECTED BY WORKPLACE VIOLATIONS

Demographics Workforce is largely immigrant and female, with significant ethnic specialization.

Immigration status  Significant number of undocumented workers in nail salons and hair braiding shops.

INTERMEDIARIES PLACING WORKERS IN UNREGULATED JOBS

Intermediaries are sometimes used to find jobs, including storefront employment agencies that charge workers for each job
placement.

INDUSTRY-SPECIFIC LAWS AND REGULATIONS

* Assessment of whether workers are covered by employment and labor laws is difficult in some parts of this industry,
opening the door to misclassification (see below).

* Licenses are required for most occupations. If obtained in New York State, licenses require from 250 to 1,000 hours of
training. Many workers obtain the licenses elsewhere, but about six months of training is still required in order to work
in the city.

* Some workers in the industry receive tips; if those tips are sufficiently large, they are covered by the New York State 2007
minimum wage for tipped employees of $5.40 or $6.05 an hour (depending on the weekly tip average) — but if a worker’s
combined wages and tips do not at least equal the regular state minimum of $7.15 per hour, the employer must make up
the difference.
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COMMON WORKPLACE VIOLATIONS

Minimum wage
and overtime

Minimum wage: In nail salons and independently-owned spas, long hours combined with flat weekly
wages can translate into minimum wage violations. Workers classified as independent contractors (see
below) in hair braiding shops and beauty salons can also earn below the minimum wage, given un-
stable hours.

Overtime: Non-payment of overtime is common in all segments.

Tips: Workers report having their tips taken by the employer, or employers failing to pay enough of a
base wage to bring total earnings (tips plus base wage) above the required minimum.

Non-payment
of wages

Workers report non-payment of wages in independent spas and nail salons.

Meal breaks

Nail technicians are sometimes denied meal breaks in nails salons. Workers classified as independent
contractors may not be granted meal breaks which would be required for employees.

Employer taxes

Employers rarely pay taxes on cash wages.

Misclassification While there are true independent contractors in the industry, some massage therapists working in low-
price spas and some hair braiders and stylists that rent chairs from salons are misclassified as indepen-
dent contractors, with shop owners controlling their pay and conditions of work.

OSHA Health and safety issues — especially exposure to chemicals and repetitive stress — are significant in the
industry (although many of these hazards are not specifically cited in OSHA standards).

Discrimination Massage therapists report failure by employers to protect them from sexual harassment and abuse by

customers.

Retaliation & the
right to organize

Nail salon workers report immigration-related threats for complaining about working conditions;
there are virtually no attempts to organize unions in the industry.

Note: All violations were assessed using legal standards in effect when interviews were conducted, and in particular, wage rates are from interviews conducted

in 2004-2006.

Sources: Original dara gathered by authors during fieldwork from 2003 through 2006 in New York City, as well as the following secondary sources: Asian
American Legal Defense and Education Fund and YKASEC (2006), Nails Magazine (2006), National Asian Pacific American Womens Forum (2006),
New York State Department of Labor (2007b), New York State Department of Labor (2007c), US Department of Labor (2006¢), Willetr (2005), YKASEC
and New York Committee for Occupational Safety & Health (2004).
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ENDNOTES

! For recent studies in New York City, see: Make the Road by Walking and Retail Wholesale and Department Store Union (2005), Restau-
rant Opportunities Center of New York and New York City Restaurant Industry Coalition (2005), Restaurant Opportunities Center of
New York and the New York City Restaurant Industry Coalition (2006), Domestic Workers United & Datacenter (2006), New York Taxi
Workers Alliance (2003), Asian American Legal Defense and Education Fund and YKASEC (2006), Theodore, Valenzuela Jr. and Melen-
dez (2006), Cordero-Guzman, Smith and Grosfoguel (2001), Ness (2005), Gordon (2005a), Fiscal Policy Institute (2007a), Fiscal Policy
Institute (2007b). McGrath (2005) provides a national inventory of studies, including Valenzuela Jr. et al. (2006), Flaming, Haydamack
and Joassart (2005), Tucker-Welch (2004), Mehta et al. (2002), Weil and Pyles (2005) and Weil and Pyles (2007).

2 See McGrath (2005) and Bernhardt and McGrath (2005).

3 The most accurate data we have come from a series of random “employer compliance surveys” conducted by the U.S. Department of
Labor in the late 1990s, testing for violations of minimum wage and overtime laws. Unfortunately, these surveys were limited to only a
handful of industries and were largely abandoned after the Clinton administration. Still, they are the only representative data we have,
and indicate that workplace violations are common in certain industries. For example, in 1999 only 35% of apparel plants in New York
City were in compliance with wage and hour laws; in Chicago, only 42% of restaurants were in compliance; in Los Angeles, only 43%
of grocery stores were in compliance; and nationally, only 43% of residential care establishments were in compliance; see United States
Department of Labor (2001).

4 This definition of unregulated work is similar to that used in research on global working conditions (Avrigan, Bivens and Gammage 2005)
as well as definitions of the informal economy (Losby et al. 2002), though the latter literature typically focuses more attention on small
entrepreneurs.

> We do not include violations of the Family and Medical Leave Act in this table because our fieldwork did not consistently include question-
ing about compliance with this law.

6 Make the Road by Walking and Retail Wholesale and Department Store Union (2005); see also the retail industry profile in Section VII.

7 During the course of this study, New York’s minimum wage increased several times (to $6.00 an hour in 2005, up from $5.15 an hour, and
then to $6.75 per hour in 2006). We evaluated information on specific pay rates gathered in our interviews using the minimum wage level
of the year in which the interview was conducted.

8 See Valenzuela Jr. et al. (2006), Valenzuela Jr. and Melendez (2003) and Valenzuela Jr. and Melendez (2004).

? See Fiscal Policy Institute (2007b), estimating the number of misclassified or off-the-books workers in New York City’s affordable housing
construction sector.

108ee US Department of Labor (2005b) and US Department of Labor (2005¢).
' New York State Department of Labor (2004a), Rau (2004) and Campaign to End Wage Theft (2000).
12 National Asian Pacific American Women’s Forum (2006); YKASEC and New York Committee for Occupational Safety & Health (2004).

13 The Bureau of Labor Statistics, U.S. Department of Labor, has documented that workplace fatalities are disproportionately concentrated
in the private construction industry (i.e. the residential, non-union part of the industry where we find high rates of workplace violations)
and among Latino men; see Meyer and Pegula (2006), US Department of Labor (2006d) and also AFL-CIO Safety and Health Office
(2000).

1 See Fiscal Policy Institute (2007b), estimating the number of eligible workers in New York State not receiving workers' compensation from
their employers.

15 For the national trend, see Bronfenbrenner (2000), Mehta and Theodore (2005), Human Rights Watch (2000), United States General
Accounting Office (2002b), and Dunlop et al. (1994). For two recent examples in New York City, see Greenhouse (2003b) and Romero
(2001).

16 “Concerted activity” means “activities for the purpose of collective bargaining or other mutual aid or protection” by or on behalf of two or
more persons. See 29 U.S.C. § 157 (2007).

17 See Ruckelshaus and Goldstein (2002) and Carre et al. (2000).
'8 See National Employment Law Project (2000) and Workplace Fairness (2007).
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Y For studies using governmental audits of payroll records to identify misclassification of independent contractors, see DeSilva et al. (2000)
and Carre and Wilson (2004); see also United States General Accounting Office (2000).

20 See, for example, Office of the New York State Attorney General (2005b).
21 See Jacobs (2004) and Office of the New York State Attorney General (2004b).

22 For example, the Fiscal Policy Institute (2007b) recently estimated that for each misclassified or off-the-books worker in New York City’s
affordable housing sector, unpaid payroll taxes and social insurance premiums equal about $5,500 per worker.

2 Similarly, we are not able to provide a sustained analysis of how institutional and historical discrimination has shaped the jobs we are study-
ing, although some of these dynamics are discussed in the detailed industry profiles in Section VII of this report.

2 Pager and Western (2005b).
2 See, for example, Moss and Tilly (2001).
26 Pager and Western (2005a). See also Peck and Theodore (2005).

27 See United States Department of State (2004), Bales, Fletcher and Stover (2004), Clawson et al. (2003), and United States Department of
Justice (2004).

28 In this report we define immigrants as persons born outside of the U.S.

2 See Waldinger and Lichter (2003) for an in-depth discussion of occupational closure and the related issue of occupational displacement; be-
cause our research is cross-sectional, we are not able to assess historical trajectories of groups of workers into or out of specific occupations.

30 Office of the New York State Attorney General (2005¢).
31 See Thompson (2006), Gerson (2006), Tung (2004) and Jones (2003).
32'This section draws on Bernhardt et al. (2005) and McGrath and Martin (2005).

33 For a sampling of this literature, see Osterman (1999), Appelbaum, Bernhardt and Murnane (2003), Cappelli et al. (1997), Herzenberg,
Alic and Wial (1998), Kochan, Katz and McKersie (1994), Mishel, Bernstein and Allegretto (2006), Mollenkopf and Castells (1991), Ber-
nhardt et al. (2001), Lewin (2006), Hacker (2006), and Shulman (2003).

34 See Ross (2002) and Hum (2003).

35 See the collection of industry studies in Appelbaum, Bernhardt and Murnane (2003), and Sassen-Koob (1989).
36 See New York City Independent Budget Office (2005).

37 Mollenkopf and Castells (1991), Sassen (2001), and Portes, Castells and Benton (1989).

38 The percent of workers in the larger New York metropolitan area that were members of unions declined from 28.0% in 1986 to 23.3% in
20006, see Hirsch and Macpherson (2003).

39 Under a number of the laws described in this report, workers are able to sue their employers for workplace violations in civil court. But as
a public policy model, relying on private enforcement alone is untenable because workers face the very real risk of retaliation, losing their
jobs or being reported to immigration authorities. They may also be unable to afford legal representation or find lawyers willing to take
their case. That said, private enforcement is an important complement to public enforcement; both systems are needed.

40 See Bernhardt and McGrath (2005). Looking over a longer time span between 1957 and 2000, the number of employees per wage-and-
hour inspector increased almost three-fold from 46,121 to 139,872 — see Ross (2002). See also the review of enforcement trends in Na-
tional Employment Law Project (2006a).

1 See New York State Department of Labor (2007a).
42 Rau (2004).

# Campaign to End Wage Theft (2006).

# AFL-CIO Safety and Health Office (2006).
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45 See AFL-CIO Safety and Health Office (2006), Barstow (2003), and Torres (2007).

46 See Cullen (2002) and Barstow (2003). See also 29 U.S.C. § 666(e) (2007) (schedule of penalties for OSHA violations); 18 U.S.C. § 3551
(2007) (authorized sentences for federal statutory offenses); 18 U.S.C. § 3571 (2007) (authorized fines).

47 See Bronfenbrenner (2000), Mehta and Theodore (2005), and Human Rights Watch (2000). For evidence that unions help to enforce
workplace laws, see Weil (1991) and Estlund (2005).

48 See Weiler (1983) and Prosten (1978).
4 See Human Rights Watch (2000) and Weiler (1983).

30 See Dunlop et al. (1994) and Weiler (1983). According to Weiler, there were 3,655 unfair labor practice charges in 1957, 10,931 in
1965, 20,311 in 1975, and 31,281 in 1980; employees entitled to reinstatement in 1980 numbered 10,033, a 1000% increase from the
low point in 1957.

51 Fiscal Policy Institute (2007a).

>2 New York Workers' Compensation Law § 120 (2007).

>3 New York State Workers' Compensation Law §§ 2, 3 (2007).

4 See Eisenbrey (2004).

%5 See Human Rights Watch (2000), Blackman (1994), and NLRB v. Health Care & Retirement Corp. of America, 114 S. Ct. 1778 (1994).

56 Researchers have arrived at partial estimates by focusing on particular groups of workers; see for example, Kalleberg et al. (1997) and Lane
etal. (2001) (temp workers, part-time workers), Valenzuela Jr. et al. (2006) (day laborers), and DeSilva et al. (2000) (misclassified indepen-
dent contractors).

%7 See Appelbaum, Bernhardt and Murnane (2003) and Ruckelshaus and Goldstein (2002).

>8 See Cullen (2002) and Occupational Hazard Editorial Staff (2002).

%9 AFL-CIO Safety and Health Office (2006).

50 Greenhouse (2007a).

61 See Weiler (1983), Dunlop et al. (1994), and Human Rights Watch (2000).

2NLRB v. Champion Lab., Inc., 99 E3d 223, 228-29 (7th Cir. 1996).

% Human Rights Watch (2000).

64 See Massey (2002), Gordon (2007), Smith and Ruckelshaus (2007), Wishnie (2004), and Nessel (2001).

%5 Drawing on Census data and estimates by the Pew Hispanic Center, Beveridge (2006) estimates the undocumented population in New
York City at about 652,000 in 2006. Next, Passel (2005b) estimates that nation-wide, about 63% of undocumented immigrants are work-
ers; applying this estimate to New York City yields a very rough estimate of about 400,000 undocumented workers in the city.

% Eor an inventory of studies that document workplace violations, see McGrath (2005).
87 For in-depth analyses of enforcement, see Weil (2005), Weil and Pyles (2005), Weil (2007), and Wial (1999).
%8 See Smith and Ruckelshaus (2007) for an in-depth treatment of labor standards policies related to immigration reform.

%9 On the centrality of equal status and equal protections, see Smith (2006), National Employment Law Project (2003), Gordon (2007), Read
(2006), Beardall (2006), and National Immigration Law Center (2007).

70 Federal restrictions currently prohibit legal aid organizations that receive Legal Services Corporation (LSC) funding from using even their
non-LSC funds to represent many categories of immigrants, to seek attorneys’ fees, or to bring class actions.

7! In practice, one of the most important ways for enforcement agencies to combat employer retaliation is to use their existing power to force
p p Y g ploy gp
employers to reinstate workers who were illegally fired for filing complaints or attempting to organize — otherwise, workers are left with the
message that complaining will result in being fired.
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72 See Weil (2004).
73 For in-depth analyses of immigrant worker centers, see Fine (2006), Gordon (2005a), Ness (2005), and Jayaraman and Ness (2005).

74 Our research also suggests a number of broader policy changes that would indirectly address the problem of workplace violations. First,
raising the wages of publicly-subsidized home care and child care workers through increased government funding would help to reduce
the size of informal (and substandard) markets for these services. Second, improving the training and job placement services available to
persons transitioning off welfare or out of prison would help to increase access to jobs in the regulated labor market, and thereby reduce
reliance on unregulated work.
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