reaching through the -ari-son walls:

social work i an appellate <

olistic public defense and
forensic social work have
% been complementary devel-
oping fields for a number of years.
Collaboration between social
workers and lawyers in criminal
defense offices is considered help-
ful for the legal practice and for
the client.! Social worker-lawyer
collaborations are best-equipped
to “respond to the myriad needs
of those who are poor or
marginalized by their social, med-
ical or psychological circum-
stances.” The criminally accused
commonly have a host of con-
cerns that, if not directly related
to arrest, are nonetheless exacer-
bated by it. Issues such as sub-
stance abuse, unstable housing,
limited economic opportunities,
and medical and mental illnesses
are common concerns that may
contribute to criminal behavior
and limit the options available in
plea negotiations. These issues
may also persist after sentencing
and complicate incarceration
and/or release.

At the trial level, social work-
ers collaborate with public defend-
ers both to assist with the legal case
and to provide additional services
to clients in need. Innovative trial
offices, such as Neighborhood Defender Service of Harlem,
The Bronx Defenders, and the Georgia Justice Project, have
created models for holistic trial representation that includes
substantial input from social workers.®> The need for holistic
representation does not end at sentencing, however.

The criminal justice system, and particularly the defense
function within it, has been described as “the catch-basin for
the breakdown of social services inside communities.” In this
context, the appellate defender office is best equipped to
assess how this “catch-basin” ultimately responds. Once an
individual is sentenced, and leaves the local detention facility,
the difficulty in communicating and the expense of visits and
telephone calls commonly results in family and friends losing
contact with their incarcerated loved one, pameularly ifa
lengthy sentence was imposed. An appellate defender is most
likely to have a relationship with his or her client during
incarceration, and may be the only one to advocate on the
prisoner’s behalf.
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Social Work Need
In An Appellate Defender
Office

The assistance that social
workers can provide in an appel-
late office is similar to that pro-
vided in a trial office. Among the
roles that a social worker can have
in an appellate defender office are
(1) assisting with the legal repre-
sentation through investigation,
mitigation, and counseling; (2)
providing institutional advocacy
on behalf of clients; and (3) pro-
viding case management, support
and necessary referrals for clients
preparing for release.

Assistance With Legal
Representation

The value of social workers
to assist in the interview, evalua-
tion, crisis response, short-term
casework, negotiation and refer-
rals in trial offices is already
known.® For criminal defense
offices, social worker involvement
in the legal practice generally
focuses on investigations and
mitigation, particularly at the
sentencing level. ¢

A critical role in an appellate
office is to review the effective-
ness of trial counsel’s representa-
tion. The United States Supreme Court has recognized the
importance of presenting mitigation, and has held that an
attorney’s failure to present this information, at least in a
capital case, can amount to ineffective assistance of counsel.”
To develop such a claim of ineffective assistance of counsel,
an appellate attorney must obtain, assess and evaluate what
mitigation information was available and whether it could
have been presented in a manner to impact the sentence. Not
surprisingly, some capital appellate offices regularly use
social workers, or other qualified mitigation specialists, to
assist with the review. As a social worker is best-equipped to
obtain this information for the trial attorney, she or he also
has the expertise to best obtain this information for the
appeal or post-conviction review.®

Non-capital appellate offices can (and should) also pro-
vide zealous sentencing review. In many jurisdictions,
including New York, the appellate courts have the power to
independently review sentences’ In exceptional circum-
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.stances. an attorney may want to seek to
expand the record to include informa-
tion relevant to reviewing the sentence. A
social worker can obtain and compile
this information in a credible, compre-
hensive manner.

While not directly related to the
court proceedings, an important part of
appellate advocacy is communicating
with clients and, often, family members.
While rarely discussed, this is often one
of the most challenging aspects of appel-

late work. A client who has been convict- |

ed after trial or has pleaded guilty on
advice of trial counsel will often have
negative feelings about the criminal jus-
tice system and criminal defense lawyers
(including their own), have unrealistic
expectations of the appellate process,
andf/or have anxiety about the appeal.
The disproportionate presence of mental
illness among criminal defendants'® —
which is often exacerbated by incarcera-
tion'! — adds further challenges. A social
worker can work with a client about his
feelings towards the process and the sys-
tem to better prepare the client for
remaining involved in and contributing
to the appellate process. As the majority
of appeals are ultimately unsuccessful, a
social worker can also work with clients
and family members to prepare them for
this possibility and to respond to the dis-
appointment or devastation that may
come when the conviction becomes final.

Institutional Advocacy
The vast array of issues that arise for
prisoners is well documented.

Individuals in prison may be subject to
inhumane conditions, physical and/or
sexual violence, insufficient medical
and/or psychiatric care, and an inability
to access legal resources, religious ser-
vices and/or rehabilitative programs.'
Remedying these concerns generally
requires an advocate who is able to con-
tact the appropriate corrections staff and
respond to a prisoner who may have
nowhere else to turn (or nowhere else he
feels comfortable turning) other than his
appellate lawyer.

For an appellate defender who is
concerned about his or her client’s well-
being, and wants the client to be able to
comprehend and communicate about
the legal proceédings, addressing the
pressing concerns of prison issues is
mutually beneficial. However, the appel-
late lawyer, acting alone, may not be
comfortable or well-equipped to respond
to a prison concern. Prisoners rights
offices that have managed to survive,
despite the Prisoners Legal Reform Act”
and other defunding attempts, cannot

WWW.NACDL.ORG

respond to every prisoner need and often
limit services by focusing exclusively on
litigation and/or specific issues.

A persistent social worker who is
adept at navigating complex bureaucra-
cies can be as effective as a prisoners
rights lawyer in providing non-litigation
advocacy within the corrections system.
A critical first step in prison advocacy is
obtaining and communicating informa-
tion with correction officials and with
the client. A social worker, who is gener-
ally viewed as a “helping professional”
and not associated with litigation, can
sometimes obtain information more
readily from corrections staff and negoti-
ate with correction authorites where liti-
gation is not needed.

Assistance with medical and mental
health concerns is particularly enhanced
by the involvement of a social worker. As
part of the treatment community, a
prison health professional may be more
comfortable speaking with a social work-
er than with a lawyer — and the social
worker may be better able to compile the
relevant information, assess the options
available, and communicate with high-
need clients.

While it is undisputed that connec-
tion to family can be a cornerstone to
effective rehabilitation during and after
incarceration,' the ability to maintain
contact with family members — particu-
larly for defendants with long prison sen-
tences — is extraordinarily difficult.”
Maintaining contact with minor children
may be particularly difficult if the custo-
dial parent or guardian is unable or
unwilling to coordinate visitation. A
social worker can help coordinate visits
and ensure that an incarcerated parent is
able to be a part of his or her child’s life.

Institutional advocacy can also go
hand in hand with reentry assistance. As
discussed below, few offices are better
equipped to provide the early interven-
tion needed for effective reentry than an
appellate defender office. The best reen-
try preparation begins while the individ-
ual is incarcerated — and incorporates
the programs available to the client while
in prison.' A social worker can counsel a
client about the value of programming
(and begin to engage the client in long-
term reentry planning) and advocate on
the client’s behalf for programming
access.

Reentry Advocacy and Assistance

More attention is being paid to the
importance and value of reentry services.
Government agencies, social service
providers, and trial-level public defender
offices have begun to focus on the need
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for these services.!” Appellate defender
offices are uniquely situated to assist with
this work. Through its legal representa-
tion, the appellate defender office has an
established connection with clients and
an avenue of communication already ir
place.

It is generally acknowledged that
reentry planning should begin early in a
prisoner’s sentence.'® Engaging an indi-
vidual in life planning and treatment ser-
vices is most effective while the person is
incarcerated — the individual is already
in a highly structured environment and
many of the temptations of street life are
not immediately present. Likewise,
important release preparation, such as
obtaining critical forms of identification,
can and should occur while the person is
incarcerated to minimize delay in the
individual’s ability to obtain employ-
ment and receive needed services.”
However, service providers in the com-
munity generally do not begin working
with individuals until release or near
their release date.

Most inmates have an appellate
defender well before reentry services are
available. A social worker in an appellate
defender office can provide comprehen-
sive reentry work that begins early in a
client’s incarceration, and continues
through the transition of release and
until the person is firmly settled in the
community.

A social worker at an appellate
defender office can engage a client in
reentry in a manner similar to the miti-
gation work at sentencing.® Where a
client has an indeterminate sentence
(such that he or she will be eligible for
parole or other discretionary release),
advocacy to the parole board (or other
institution determining release) can con-
vey an individual’s institutional achieve-
ments, explain disciplinary problems and
establish community support for release.
It is also an opportunity to begin speak-
ing with the client about life planning
and decision making, and assessing what
needs he or she will have upon release.

Whether with advocacy upon dis-
cretionary release or upon full comple-
tion of an imposed term, most individ-
uals sentenced to prison will, at some
point, return home — and the problems
facing them prior to incarceration will
often likely increase. Housing options
are limited by the bar on public housing
for many criminal convictions;* the
lack of employable skills will be furthe
hampered by a substantial gap in work
history and the inability to obtain stu-
dent loans for education;* the tempta-
tions of drug addiction may return;
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public assistance may be denied;” and
the lack of comprehensive health care
may cause medical and mental health
needs to go ignored. A social worker can
identify the appropriate resources to
respond to these concerns, and help a
client navigate the requirements and/or
waiting lists for government agencies
and private organizations. In jurisdic-
tions that offer documentation of reha-
bilitation,* a social worker can also
assist with this application.

Clients who are not U.S. citizens
generally will be subject to immigration
proceedings upon completion of their
incarceration, and their conviction will
often mandate automatic removal with-
out any avenue of relief. A social work-
er can assist the non-citizen client with
this transition as well. Often, after serv-
ing the criminal sentence, the non-citi-
zen defendant is placed in immigration
custody where he or she remains until
immigration officials obtain the neces-
sary paperwork for deportation. A
social worker can obtain the client’s
passport and contact the relevant
embassy to help expedite this process.
The social worker can also identify relief
organizations in the home country that
may be able to provide services to the
client. Finally, to the extent that the
client has family in his or her native
country, the social worker can contact
the family and let them know when
their loved one will be returning home.

For all clients, the social worker in
an appellate defender office can provide
continuing support through the stressful
period of release and reintegration. Life
change, even when positive, is incredibly
stressful. Learning how to respond to
stress, without re-offending, is some-
times the biggest challenge for someone
with a drug addiction. In a study of the
first thirty days after release for forty-
nine people returning to New York City,
those who relapsed lacked ties to family
or friends and/or did not consistently
attend drug treatment programs.’
Providing support and guidance during
this period can help avoid relapses and
encourage clients to learn healthier ways

of responding that can continue even
beyond their association with the appel-
late office and its social worker.

Enhance Legal Representation

As trial defender offices have dis-
covered, a social worker on staff can be
an invaluable resource for attorneys
and clients. Appellate offices have yet to
fully realize the potential for social
worker collaborations after conviction.
Case assistance, institutional advocacy,
and reentry services are three signifi-
cant ways in which a social worker can
enhance the legal representation of a
criminal defendant and provide tangi-
ble assistance.
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