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Commentary: The Case for a Second Stimulus

If there's one thing Republicans and Democrats can agree on, it's that the economy has seen
better days. Indeed, looking at various employment statistics, it's hard for anyone to express
optimism about the nation's economic condition. The national unemployment rate is 9.5
percent, and the number of workers unemployed for 277 or more weeks is at an historic high. The
nation's present economic state has provided ammunition to critics who argue that the Recovery
Act, the $787 billion package designed to stimulate the economy, has failed. The current
economic situation has prompted calls from others for a second stimulus.

The breadth and depth of this recession (or at least its effects, since the recession officially
ended months ago) are far worse than originally thought. During the Obama administration's
transition into the presidency, its economic team famously predicted that the highest
unemployment would rise would be 9 percent. Therefore, the need for the Recovery Act was
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predicated on the notion that unemployment would not go higher than 9 percent, and that
without stimulus, the unemployment rate would still be as high as 7 percent in 2011.

Unfortunately, the unemployment rate went beyond 9 percent. It eventually peaked at 10
percent and has slowly come down to its current level, though some of that decline can be
attributed to discouraged persons dropping out of the job market altogether. Future
unemployment predictions don't provide a much brighter picture. A recent report by the
International Monetary Fund (IMF) projects unemployment in 2011 to stay above 9 percent,
and the president's budget predicts unemployment will be 9.2 percent in 2011. The president's
budget also gloomily predicts unemployment will not fall below 7 percent until 2014.

The economy's rough state does not mean that the Recovery Act failed, however. Rather, the
high unemployment rate and continued general economic malaise shows that the economy was
in worse shape than anyone could have imagined in the beginning. In fact, the Recovery Act has
worked rather well. Both independent government agencies and third-party analysts have
released many reports showing how the stimulus has helped bolster the economy, adding
millions of jobs and boosting the nation's GDP. Yes, the economy is not doing well, but without
the Recovery Act, it would be even worse off.

The problem is that the Recovery Act was not large enough. According to Ryan Lizza in an
October 2009 New Yorker article, Obama's economic advisors, led by Christina Romer,
recommended a much larger stimulus package, at least $1.2 trillion dollars, to help fill what was
then predicted to be a $2 trillion hole in the nation's GDP. But because Congress was seen as
unwilling to back a package of that size, "there was no serious discussion to going above a
trillion dollars," as one Obama aide noted. Thus, thanks largely to political calculations, the
administration supported a scaled-back version, which eventually came out to be $787 billion
(and which is now worth roughly $862 billion, thanks to rising costs of various kinds), and
which was only designed to prevent the nation's economy from outright collapse, not bring it out
of recession as soon as possible.

Most of the current stimulus funds have already been obligated by federal agencies, and most of
the funds will be paid out over the course of the coming year. In other words, the Recovery Act is
beginning to run down, and its ability to pull the nation out of its economic slump is waning.
With both the IMF and the White House forecasting 9 percent unemployment through 2011, the
recession's effects are clearly going to be staying with us well past the effective end of the
Recovery Act.

Since the economy is still struggling — in spite of everything that the underfunded Recovery Act
has been able to accomplish — the nation needs a second stimulus. Another infusion of at least
several hundred billion dollars will both alleviate the impact of the recession — through aid to
the unemployed and support to the states — and help kick-start the economy. The nation is
recovering, as demonstrated by rising GDP and falling unemployment, but it is not improving
fast enough. States and local governments are still slashing spending and laying off workers,
noticeably slowing the national recovery. A significant increase in the right type of federal
spending can offset these cuts and further accelerate the economic upturn.
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The second stimulus should not follow the blueprint of the first Recovery Act. About one-third of
the Recovery Act was comprised of tax cuts, which, while helpful from a political standpoint, do
not help the economy nearly as much as other forms of spending, at least in terms of having a
multiplier effect. Of course, that's not to say that Congress should completely ignore the original
stimulus' architecture: the act's prioritization of infrastructure projects, of reinvesting in the
nation, was a good one, and should be repeated in the second stimulus.

In other words, Congress should immediately pass legislation to extend unemployment
insurance to those out of work. That should be followed by a targeted bill that provides aid to
states and spends additional funds on infrastructure projects.

Fiscal hawks argue that this prescription is absurd, since the nation is burdened with high
deficits. They will agree to pass extended unemployment insurance but only if it is paid for by
cutting other spending — exactly the wrong strategy at this time. These lawmakers raise the
specter of ever-increasing debt levels, sky-high interest payments, and declining investor
confidence, and they point to the ongoing fiscal crisis in Greece as a warning of what could
happen to the United States. But these arguments fundamentally misstate the current economic
environment.

Deficits are only problematic when potential lenders to the federal government are concerned by
the prospect of government default. The concern is shown by subsequent demand for higher
interest rates, which also makes it expensive for the government to borrow. In Greece, as
investors began to doubt the nation's ability, or desire, to pay back its debt, the country slipped
into a debt crisis. However, market data show no signs that investors think the U.S. is on the
brink of default. Rates on 10-year Treasury notes are still low, and more importantly, stable. We
are not even close to a Greece-like situation, as investors are clearly showing. If our nation's
leaders believe it is necessary to take on more debt, there will most certainly be buyers.

Moreover, now is not the time for deficit reduction. It is far more important to get the economy
back on track. Potentially having to pay larger interest payments in the future is certainly worth
alleviating the very real current effects of the recession and helping get the nation back on its
fiscal feet. The sooner the unemployment rate drops, the sooner the economy can begin to grow
again and the sooner the nation's tax revenues will rebound, helping to bring down deficits in a
self-correcting manner.

Commission Examines Wartime Contracting and Inherently
Governmental Functions

On June 18, the Commission on Wartime Contracting in Iraq and Afghanistan (CWC) held the
first of two hearings to examine the proper role and oversight of private security contractors
(PSCs) in wartime contingency operations. The commission called six individuals from the
private, academic, and nonprofit sectors to testify about the thorny issue of defining and
enforcing what should and should not be outsourced to PSCs. While disagreement abounded on
the issues, commissioners were able to pick out a few lines of consensus among the witnesses.
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It is illegal for functions that are defined as "inherently governmental" to be outsourced, yet
there was little dispute that contractors are performing inherently governmental tasks in Iraq
and Afghanistan. Witnesses, however, did differ on how the government should go about
determining whether it contracts out a function or keeps it in-house. Some witnesses, such as Al
Burman — president of Jefferson Solutions, a government acquisition consulting firm — and
John Nagl — president of the Center for a New American Security, a security and defense policy
nonprofit — advocated for the government to stop focusing on the definition of inherently
governmental.

Burman argued that because the definition of inherently governmental is so narrow and so few
functions fall under it, the government should instead concentrate on a policy that scrutinizes
critical functions. The criticality of a function would determine if the government should keep it
in-house or contract it out. Experts generally define a critical function as one that is so
intimately related to an agency’s mission that the agency must keep at least a portion of the
function reserved for government performance to ensure sufficient internal capability to
effectively maintain control of the function.

Nagl advanced a similar idea and advocated that the government pick out core functions that it
would want to be able to perform without the need for contractors. Theoretically, under this
policy, federal agencies would dramatically grow their in-house aptitude to perform these tasks
because of their importance.

Commission member Clark Kent Ervin, however, questioned these two approaches. Ervin
probed Nagl as to why the government — in a world of constrained resources and budgets —
would move toward developing security as a core competency when PSCs are available as an
easy alternative. Ervin also asked why focusing on core or critical functions would move the
debate over defining inherently governmental beyond its current sticking points of trying to pick
between tasks for outsourcing. Nagl failed to formulate a compelling answer for either question.

Other witnesses, like Danielle Brian — executive director of the Project on Government
Oversight (POGO) — and Deborah Avant — a professor at the University of California-Irvine —
promoted the idea that the government should examine the context of a situation to help
determine whether to outsource a function. Commission member Charles Tiefer — a law
professor at the University of Baltimore — later summed up this approach as an examination of
three risk factors: the likelihood of contractors injuring or killing civilians, whether the
operation is taking place in an area with little or no rule of law, and the risk that a PSC could
significantly damage U.S. policy.

Allison Stranger — a professor at Middlebury College — advanced an idea that separates so-called
"moving" security from "static" security, and classifies the former as an inherently governmental
function because of the increased dangers a protection detail faces when moving in a hostile
environment. Static security, such as providing security for a base, could be outsourced. Several
commission members, and even a few witnesses, however, panned this approach as too
simplistic to help with clarifying what most consider an extremely complicated and nuanced
issue.
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There was also disagreement about at which level of government the decision to outsource a
function should be made. Some witnesses, like Stan Soloway — president of the Professional
Services Council, the largest government contracting trade group in the country — stressed that
the decision should occur as close to the ground as possible, leaving it up to individual
commanders. Commission member Dov Zakheim questioned the rationale behind this
argument and pointed out that many dubious contracting decisions have been made because the
commander in the field often defaults to contractors to perform support activities, since it is
easier for the commander to do so.

Most of the other witnesses argued that the decision to outsource a function should happen at a
higher level within government, either at the agency level or at headquarters. Similarly, many
also advocated for hard and fast inherently governmental rules, which, theoretically, would
provide federal agencies with clear guidelines on which functions could be contracted out.

The major consensus of the day was the need for in-sourcing and creating management
competency within government to better oversee contractors, as well as the need for more
transparency of the contracting process overall, especially in the use of subcontractors. The
importance of these reforms is immense, seeing that the State Department — a budget-crunched,
human resources-lacking agency — is taking over contracting oversight responsibilities from the
Department of Defense in Iraq as the United States begins to draw down combat troops.

Moreover, the issue of how the government decides to outsource functions is not simply an
academic matter: the Office of Federal Procurement Policy (OFPP) recently released a proposed
policy letter on reformulating the definition of inherently governmental and is currently
evaluating the subject. Later in 2010, the CWC will release its final report to Congress, and
depending on the final policy letter from OFPP, recommendations could include further
congressional action on inherently governmental policy.

Obstructions Continue To Hinder Media Access to Oil Spill

Despite statements from the Coast Guard and BP supporting media access to sites related to the
Gulf of Mexico oil spill, journalists continue to be threatened, intimidated, and denied access as
they attempt to cover what many consider to be the worst environmental disaster in the history
of the United States. Considering the unprecedented and unknown impacts of the spill, the
public is relying heavily on unimpeded journalists to uncover the causes, responses, and
consequences of the disaster.

The Coast Guard recently restricted access to large portions of the spill area, threatening large
fines and criminal charges against violators. Journalists are also reporting that local law
enforcement officers have been working with — and for — BP to restrict media access.

Following reports of restricted media access in the first several weeks of the spill response, Thad
Allen, the retired Coast Guard admiral now in charge of the oil spill cleanup efforts, announced
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on June 6 that "media will have uninhibited access anywhere we're doing operations" unless
there are "safety or security" concerns.

On June 9, BP's chief operating officer, Doug Suttles, issued a notice promising that "BP has not
and will not prevent anyone working in the clean up operation from sharing his or her own
experiences or opinions."

Yet since these pronouncements, journalists covering the spill continue to report on
obstructions put in their way. Reporters and photographers are encountering BP contractors,
local police, and federal officials — combined with federal policies — aimed at restricting access,
thereby limiting the public's knowledge and understanding of the oil spill.

Contrary to Allen's assertion that the media would have "uninhibited access," the Coast Guard
announced on June 30 a policy prohibiting anyone, including media, from approaching within
65 feet of any response vessel or boom deployed on land or water. Violation of this order could
have resulted in up to a $40,000 civil penalty, and willful violations could have resulted in a
"class D felony" and a possible one- to five-year prison sentence. Because of the narrow
geography of many portions of the Gulf's shoreline and wetlands, and the fact that many booms
are situated on or near beaches, the 65-foot rule would have effectively prevented any media
coverage of those areas.

The reaction by many journalists was defiant. According to one Associated Press (AP)
photographer, "Often the general guise of 'safety’ is used as a blanket excuse to limit the media's
access, and it's been done before.... The total effect of all these restrictions is harming the
public's right to know." In response to the criticism from media organizations, late on July 12,
Adm. Allen revised the policy. The new policy will allow media representatives who obtain
special credentials from the Coast Guard to enter the 65-foot "safety zone."

According to the Coast Guard, "The safety zone has been put in place to protect members of the
response effort, the installation and maintenance of oil containment boom, the operation of
response equipment and protection of the environment by limiting access to and through
deployed protective boom." The action was not taken until 70 days after the Deepwater Horizon
rig sank, and after more than 2.76 million feet of boom had already been deployed.

The Federal Aviation Administration (FAA) has also instated a policy restricting air traffic over
the spill zone. Aircraft not involved directly in the spill clean up must fly above 3,000 feet. The
restriction requires media outlets to get special permission to fly below 3,000 feet. Flying at
such heights makes it more difficult for photographers to get clear photos of the ground or sea
surface.

Local police and BP contractors are also working to keep journalists from covering certain
locations. The reports of obstructions against media access are widespread. Journalists have
been prevented from or intimidated against speaking with cleanup crews. Access to public
beaches has been denied. Vessels containing media personnel have been turned away from sites
impacted by the spill. BP contractors are responsible for many of these actions.
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Reporters for PBS recently recounted the difficulties they and other reporters have had
investigating a health center set up by the U.S. Department of Health and Human Services to
treat cleanup workers and area residents. The journalists, who were seeking data on the quantity
and types of spill-related health problems, were repeatedly denied access. Scientists and public
health advocates in the Gulf Coast region have raised concerns about the need for more
information on health impacts. Such impediments to journalists harm efforts to protect public
health.

Numerous reports indicate that local law enforcement officers have been cooperating with BP to
restrict journalists' access to the spill, and the intimidation of reporters is not limited to
locations where the oil's impacts are visible.

A photographer working for the nonprofit media organization ProPublica was detained by police
and his personal information given to BP security guards. The photographer had been
photographing a BP refinery in Texas.

An activist with the American Birding Association was filming BP's Deepwater Horizon response
command center in Houma, LA, from a public lot across the street when a police officer
approached and warned him, "Let me explain: BP doesn't want any filming. So all I can really do
is strongly suggest that you not film anything right now. If that makes any sense." The activist
left the area but was later pulled over by the officer and BP security guards and interrogated
further. Later reports revealed that the officer who stopped the activist was not on duty at the
time. Rather, the officer was working as a security guard for BP. Law enforcement officers in
Louisiana are allowed to wear their uniforms when off duty, even while working for a private
corporation.

Such reports of restricted media access prompted the American Civil Liberties Union (ACLU) to
send a letter to all Louisiana sheriffs in coastal parishes clarifying journalists' rights. The letter
explains that "members of the public have the right under the First Amendment to the U.S.
Constitution to film, record, photograph, and document anything they observe in a public place.
No one — neither law enforcement nor a private corporation — has the legal right to interfere
with public access to public places or the recording of activities that occur there. Nor may law
enforcement officials cooperate with private companies in denying such access to the public.”

Although the Coast Guard has provided access to the spill via boat, plane, and helicopter,
journalists argue that this type of government-controlled access cannot provide a full account of
the causes, responses, and impacts of the oil spill. By allowing journalists access — including
access to non-contaminated areas far from the spill, like BP's command center or nearby
refineries — there is a greater chance that important issues will be identified and disclosed to the
public.

Media organizations have decried the impediments being thrown in front of journalists and
urged the White House and federal agencies to remedy the situation. The restrictions on
journalists weaken the public's ability to hold corporations and the government accountable.
Images of oil-soaked wildlife, polluted beaches, and the methods used to clean up the oil are
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crucial to informing the public about what is transpiring and how effective the response is.
Without the ability to capture such images, the media is denied an important tool for
communicating the story. Without access to individuals on the front lines of the response, the
public does not hear an important perspective on the clean up. Denying access to health centers
treating exposed citizens hinders journalists who are working to piece together a broader picture
of the health impacts of the spill and could consequently delay or prevent improvements to the
treatment of sick workers and residents.

Media stories that break new ground, uncover incompetence and failure, or disclose neglected
problems depend on more than official statements, press briefings, and government-controlled
access to spill sites. As one ACLU official in Louisiana stated, "How is anybody to know what's
going on, if the media doesn't have access to the story?"

Courts Block Deepwater Drilling Moratorium, Salazar Issues
Revisions in Response

On July 8, the Fifth Circuit Court of Appeals rejected the Obama administration's attempt to
block deepwater oil drilling in the Gulf of Mexico. In a three-paragraph ruling, the court denied
by a 2-1 vote the administration's request to stay an earlier ruling by a federal district court that
struck down the moratorium. In response, Interior Secretary Ken Salazar has revised the
moratorium.

The panel's majority held July 8 that the administration failed to demonstrate the likelihood
that the district court's ruling would cause irreparable injury during the time that the
administration's appeal is pending. One judge dissented, saying that he would have granted the
administration's request to leave the moratorium in place until the court could hear arguments
on the merits of the case, scheduled for the week of August 30.

In response to the April explosion of BP's Deepwater Horizon oil rig that caused the deaths of 11
workers and the biggest oil spill in U.S. history, the Obama administration imposed a six-month
moratorium on "all pending, current, or approved offshore drilling operations of new deepwater
wells in the Gulf of Mexico and the Pacific regions" in order to evaluate and improve safety
equipment, practices, and procedures.

The oil industry opposed the moratorium, arguing that it would cause economic harm to their
businesses. Hornbeck Offshore Services, joined by other members of the oil industry, brought a
suit against the Department of the Interior, challenging the legality of the moratorium and
asking for an immediate injunction. In a June 22 ruling, Judge Martin Feldman of United States
District Court in New Orleans granted the injunction, agreeing with Hornbeck's argument that
the policy was too broad. To justify his ruling, Feldman cited a lack of information regarding the
specific cause of the explosion, as well as insufficient evidence that similar oil rigs could pose the
same risk of harm as the Deepwater Horizon.
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Feldman's decision has been criticized due to his financial ties to the oil industry. According to
his most recent financial disclosure documents, Feldman owns or has owned interests in
numerous energy, drilling, and exploration companies, including ExxonMobil and Transocean,
the company that owns the Deepwater Horizon oil rig. During his career on the district court,
the judge has also taken all-expense paid trips to attend conferences on energy issues, funded
entirely by the Liberty Fund, a foundation which gives money to conservative groups like the
Cato Institute and the Center for the Study of Federalism.

Following Feldman's injunction, a coalition of environmental groups filed a motion for
disqualification, calling on Feldman to recuse himself due to his financial ties to the oil industry.
Although Feldman claims to have sold some of his controversial stock on the day of his ruling,
the coalition argued that a judge must recuse himself if he has a financial interest in a case on
the filing date. When the case was filed on June 7, Feldman still owned stock in both
ExxonMobil and Transocean. The coalition filed a separate motion calling for the judge to
withdraw his earlier ruling to enjoin the moratorium. If the coalition is successful in its bid to
have Feldman removed, the Fifth Circuit's decision would be voided, and the case would move
back to the district court to be heard by a different judge.

Under federal law, a judge must recuse himself either when he could gain financially from his
own ruling or when his personal or financial interests could merely give the appearance of bias.
For example, in the U.S. Supreme Court's most recent term, Justice John Paul Stevens recused
himself from a case brought by an association of Florida beachfront property owners. While not
a member of the association, Stevens cited his ownership of beachfront property in Florida as a
personal conflict of interest that could create the appearance of bias. Judges are generally given
broad discretion when it comes to determining whether or not their financial or personal
interest in a case gives cause for recusal.

The Alliance for Justice (AFJ) has also criticized the two judges on the Fifth Circuit panel that
issued the July 8 majority ruling because of their ties to the oil industry. Judge W. Eugene Davis
was twice treated to an "environmental seminar" at a resort ranch in Montana by the
Foundation for Research on Economics and the Environment (FREE), a think tank that is
funded in part by ExxonMobil, according to an AFJ report. Davis also holds stock in various
energy companies. Judge Jerry E. Smith attended seminars in Key West and San Diego paid for
by the Liberty Fund, as well as two trips to Montana resorts funded by FREE, AFJ found. No
legal objections to either judge's presence on the case have been raised at this stage in the
appeal.

The implications of the Fifth Circuit's ruling are not entirely certain. The main basis for the
court's decision to leave the district court's injunction in place was that there were currently no
plans by the oil industry to commence the type of deepwater drilling operations barred by the
moratorium. If there were plans for such operations to move forward before the late-August
hearing, the administration would be permitted to file an emergency injunction to halt drilling.
It appears as though, for now, operations barred by the moratorium will not take place, despite
the current injunction against the moratorium.
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Another possibility is that the August appeal will not take place at all. On July 12, Interior
Secretary Ken Salazar released a revised moratorium aimed at addressing the district court’s
concerns by narrowing the scope of prohibited drilling and providing further justification for
halting some drilling operations until the end of November. "The May 28 moratorium
proscribed drilling based on specific water depths; the new decision does not suspend activities
based on water depth, but on the basis of the drilling configurations and technologies," the
Interior Department said in a statement.

Hornbeck Offshore Services, the named plaintiff in the case before the Fifth Circuit, announced
July 13 that it would review the revised moratorium to determine if it is consistent with the
district court's ruling. If oil industry representatives believe that the revised moratorium is
inconsistent with the ruling, the industry will have to file a new suit in district court.

After Crises, Companies Continue to Place Public and Workers at
Risk

In the wake of high-profile regulatory failures, including the worst mine disaster in recent
history, the companies responsible continue to run afoul of laws and regulations meant to
protect public health and worker safety.

On July 1, an electrician was killed in a West Virginia mine owned by Massey Energy when the
worker was run over by an underground vehicle. 31 of the 40 miners killed on the job in 2010
have worked in Massey mines, according to the Department of Labor.

An April 5 explosion in West Virginia's Upper Big Branch mine, also owned by Massey, killed 29
miners. The incident, the worst mining disaster since 1984, has prompted scrutiny of federal
mine safety policy, including the regulations and practices of the Mine Safety and Health
Administration (MSHA).

Another Massey-owned mine, the Tiller No.1 mine in Virginia, avoided placement on MSHA's
pattern-of-violations list when on June 8, a Federal Mine Safety and Health Review Commission
(FMSHRC) judge dismissed 10 of the 29 citations the company contested. The judge ruled that
only 19 of the violations were "significant and substantial." Mines can be placed on the list if 25
violations are proved.

Mining operations frequently contest MSHA citations in order to avoid placement on the list,
which triggers stricter oversight. As a result, FMSHRC has a backlog of approximately 16,000
cases. A recent Department of Labor Inspector General report also found that MSHA is not
aggressively pursuing new listings, in part due to resource limitations.

Problems with mine safety policy are illustrative of the broader difficulties regulators face in the
wake of major incidents, which often highlight long-standing deficiencies such as resource
constraints or lack of regulatory authority. With quick fixes seldom available, agencies are often
ill-equipped to gain leverage with regulated industries or prevent future crises.
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Like Massey, Toyota Motor Corp. continues to experience public struggles after a major safety
crisis. On July 2, Toyota announced a recall of more than 138,000 Lexus vehicles for engine
problems that can lead to stalling while the vehicle is in motion. Toyota says the event of a stall
is unlikely and is unaware of any injuries or crashes as a result of the defect.

Toyota recalled millions of vehicles in 2009 and early 2010 after multiple crashes were linked to
sudden, unintended acceleration. Toyota has blamed floor mats and human error for the
crashes, but investigators have yet to determine a definitive cause. Toyota has also recalled
thousands of Lexus sport utility vehicles after discovering problems with the electronic stability
controls, which make the vehicles more susceptible to rollover.

Congress is considering legislation to strengthen the hand of the Department of Transportation
and to require new vehicle safety measures. Among other things, the bill would raise the penalty
cap for safety violations, currently set at $16.4 million, which Toyota paid in response to the
sudden acceleration defects.

However, auto industry lobbyists are fighting tough new protections, and safety advocates fear
the industry has already succeeded in weakening aspects of the bill. Original plans to eliminate
the penalty cap have already been scuttled; instead, a Senate version of the bill sets the cap at
$300 million, while the House version sets it at $200 million, the L os Angeles Times reports.
Without the cap, Toyota's liability for the sudden acceleration defect could have been in the
billions of dollars.

Perhaps the most high-profile of recent regulatory failures, the BP Deepwater Horizon oil spill
disaster, continues to endanger not only the environment but worker safety and health. As of
July 4, BP and the Occupational Safety and Health Administration (OSHA) have recorded 1,337
injuries and illnesses among cleanup workers. Most of the incidents, such as insect bites and
heat stress, are minor, OSHA says. The April 20 explosion that sunk the rig and led to the spill
killed 11 workers.

OSHA is keeping close tabs on cleanup efforts. According to the agency's website, OSHA has
visited cleanup sites in the Gulf almost 2,000 times and has 146 staff members stationed in the
area.

However, the regulatory situation remains muddled, especially for rig workers. OSHA only
maintains regulatory authority up to three miles off of U.S. coasts, at which point the U.S. Coast
Guard takes over. In the case of offshore oil rigs, OSHA has no regulatory authority for
occupational safety and health — the Coast Guard and the Department of Interior share
responsibility.
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Nonprofits Active in Voting Rights Issues before Midterm
Elections

As the midterm elections approach, nonprofit organizations are staying active in voting rights
issues. Nonprofits have played key roles in the settlement of a New Mexico voting rights case,
opposition to the state of Georgia's challenge to the federal Voting Rights Act, and advocacy
supporting the Fair Elections Now Act. Through these and other activities, nonprofits are
advocating for a process that ensures that their constituencies' interests are represented.

New Mexico Voting Rights Case

On July 7, New Mexico settled Valdez v. Herrera, a case resulting from the state's failure to
implement the National Voter Registration Act (NVRA), also known as the "Motor Voter Act."
Congress passed the NVRA in 1993, and the law mandates that voter registration be made
available when people apply for or renew their driver's licenses. Section 7 of the act also requires
that voter registration applications be made available at state offices providing services to
persons with disabilities and at all state agencies offering public assistance programs, including
Food Stamps, Temporary Assistance for Needy Families (TANF), and Medicaid.

The New Mexico settlement is the end result of efforts that nonprofits began one year ago to
force New Mexico to implement the law. In July 2009, Project Vote, the Lawyers’ Committee for
Civil Rights Under Law, and Demos, along with Advocates for Justice and Reform Now,
Freedman Boyd Hollander Goldberg & Ives, and DLA Piper LLP, sued New Mexico Secretary of
State Mary Herrera and other state officials for failing to implement the NVRA.

The groups filed the lawsuit on behalf of four New Mexico residents, including Cecilia Valdez,
who applied for licenses and/or benefits at various state agencies but were not asked or advised
about registering to vote or updating their voter registration information. ACORN was also a
plaintiff in the case until it ceased operating in New Mexico earlier in 2010.

According to Project Vote, as a result of the settlement, the New Mexico Motor Vehicle Division
(MVD) "must update computer systems, websites, training practices, monitoring, reporting, and
other oversight details to offer voter registration with the same degree of assistance as any other
MVD license, identification card, or renewal. The Secretary of State will designate a State NVRA
Coordinator to oversee statewide compliance, and a local NVRA Coordinator will be assigned to
every MVD office. Signs will be posted in MVD offices to inform the public that voter
registration services are available, and the Secretary of State website and MVD websites will be
updated to include additional voter registration information."

Robert Kengle, co-director of the Lawyers’ Committee Voting Rights Project, applauded New
Mexico for agreeing to the settlement and noted in a press release that "[t]housands of New
Mexico residents now will have the opportunity to register to vote simultaneously with applying
for a driver’s license or a state identification card."
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Georgia's Challenge to the Voting Rights Act

Nonprofits have also been actively engaged in another voting rights case. On July 6, the
American Civil Liberties Union (ACLU), the ACLU of Georgia, and the Lawyers' Committee for
Civil Rights Under Law filed a motion to intervene in Georgia v. Holder, the State of Georgia's
challenge to the Voting Rights Act. Georgia filed suit against the U.S. Department of Justice
because the state wants the federal government to allow Georgia to verify each voter's
citizenship before allowing him or her to vote.

The Justice Department has declined to approve the request under Section 5 of the Voting
Rights Act, over concerns that Georgia's citizenship verification procedure unfairly targets
minority voters. Section 5 requires all or part of 16 states, including nine states in their entirety,
to seek federal approval before changing election rules or procedures due to past laws and
practices that discriminated against and disenfranchised racial minorities.

"The suit says if the federal court declines to approve Georgia's voter verification process, it
should declare Section 5 of the Voting Rights Act unconstitutional," according to the Atlanta
Journal-Constitution.

Civil rights groups are intervening to protect the rights of minority voters. "The many U.S.
citizen minority voters in Georgia who were incorrectly flagged as non-citizens under the state's
voter-verification procedures can attest to the fact that discrimination in voting continues and
the need for Section 5 remains," said Laughlin McDonald, of the ACLU Voting Rights Project, in

a press release.

Fair Elections Now Act

Nonprofits have also played an important role in pushing for public financing legislation,
particularly the Fair Elections Now Act. Common Cause and Public Campaign have been leading
efforts to get the legislation passed. The two groups plan to spend up to $15 million on a
campaign to pass the legislation, according to The Washington Post.

The legislation, sponsored by Reps. John Larson (D-CT) and Walter Jones (R-NC) as H.R. 1826
and Sen. Richard Durbin (D-IL) as S. 752, has been referred to the House Administration
Committee and the Senate Committee on Rules and Administration. The House Administration
Committee has already held hearings on the legislation; there is no word on when the Senate
plans to hold a hearing or markup its bill.

The legislation would create a voluntary public financing system for congressional candidates.
Participants would be required to raise a minimum amount of money from a certain number of
in-state donors who could contribute no more than $100. Participants would then receive $400
for every $100 raised after meeting a certain threshold.

There is a slight funding difference between the House and Senate versions. The Washington
Post notes that the "House bill would generate funds through a fee on auctions of unused
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portions of the broadcast spectrum, and the Senate bill would rely on a fee paid by large federal
contractors based on how much government business they have."

According to the Post, on July 15, Common Cause and Public Campaign "plan to unveil details
about [their] campaign, which will include TV ads targeting wavering lawmakers and grass-roots
efforts in 24 states."

Nonprofits have a history of engaging in election-related activities and ensuring that individual
voting rights are protected. Nonprofit actions can significantly impact elections by removing
barriers from the voting process and ensuring that the electoral process is fair and transparent.

For-Profits Use Nonprofit Structure to Avoid Earmark Ban

In response to intense criticism of congressional earmarks, House Appropriations Chair David
Obey (D-WI) announced a ban on all earmarks to for-profit organizations. These companies and
their congressional patrons wasted little time in funneling earmarks to nonprofit organizations
in order to circumvent the ban. Using nonprofits to circumvent the ban on earmarks raises
questions about the practice itself, as well as the policy of ending all earmarks to for-profit
corporations.

In March, the House Appropriations Committee announced that it will not approve requests for
earmarks that are directed to for-profit entities, and agency Inspectors General will audit at least
5 percent of all earmarks directed to nonprofits to ensure for-profits are not masquerading as
nonprofits. Additionally, the announcement detailed plans to create an online "one-stop" page
containing all House members' earmark requests.

However, this ban has not stopped earmarks to for-profit companies. These companies have
partnered with nonprofit organizations, many of which are controlled by the for-profit company
that had previously received earmarks. In at least one case, the for-profit company spun off a
tax-exempt nonprofit organization in order to continue receiving earmarks. In March, The
Washington Post predicted this situation would occur, noting that earmarks would take the
form of "cooperative ventures with nonprofits" to maintain the transfer of money to businesses.

The New York Times recently highlighted several examples of earmarks going to nonprofits
serving as a pass-through to a for-profit company. In some cases, a member of Congress
intervened to encourage the nonprofit to serve as a fiscal agent. In one case, according to the
Times, the day after Obey's announcement, the vice president for marketing of a defense
contracting firm, Imaging Systems Technology, created a nonprofit, the Great Lakes Research
Center, that specializes in work similar to the for-profit company. (Notwithstanding the Times
claim, the Center’s website says it was started in 2009, before Obey's announcement.) The
Center’s executive director is the vice president for marketing at Imaging Systems Technology,
and the address of the Center is the same as the for-profit company.
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Subsequently, Rep. Marcy Kaptur (D-OH), a member of the Appropriations Committee,
requested $10.4 million in new earmark requests for the Center. In the past four years, she was
able to get $8.4 million sent to Imaging Systems Technology, which is based in her district. The
Times notes that Kaptur has received campaign contributions from those working at Imaging
Systems Technology, a family-owned company.

Kaptur, along with other members pushing earmarks to nonprofits, argue that they are not
looking for ways to circumvent the ban. Instead, they have encouraged companies to form
partnerships with universities, think tanks, and other nonprofits so that funding can continue
for potentially breakthrough technologies that will yield jobs while providing tools for protecting
the nation.

All told, the Times identified requests totaling $150 million that would indirectly benefit for-
profit companies. In July, the Huffington Post Investigative Fund found 18 instances where
seven members of the House Appropriations Committee "are seeking to keep alive previous
earmarks to businesses by listing a university, research center or other nonprofit as the recipient
this time around." These earmarks did not include the Kaptur provision mentioned by the
Times. Coincidentally, three of the seven members mentioned in the Investigative Fund's report
made their requests just after being cleared of ethics charges earlier in 2010.

In uncovering this information, the Investigative Fund and the Times seem to suggest unsavory
activities are occurring. Yet it is not unusual for nonprofits and for-profits to partner. Moreover,
if a member of Congress feels a piece of work is essential, it should not be surprising that he or
she would encourage a for-profit company to partner with a nonprofit organization in order to
be eligible for an earmark. The irony in forcing for-profits to partner with nonprofits is that
these "partnerships" mean that less money is going toward the targeted purpose of the earmark,
and more taxpayer dollars are flowing into overhead.

Moreover, as the Investigative Fund’s piece notes, efforts to ban earmarks to for-profit entities
will do little to prevent earmarks as a whole, given that 9o percent already go to nonprofit
institutions. Lawmakers will always look for ways to direct spending to their districts, or
perhaps, help those who have offered campaign contributions. Open government advocates like
OMB Watch say real reform would make the process more transparent and changes would be
written into law, as opposed to being short-lived as committee-imposed rules.

The Earmark Transparency Act (H.R. 5258 and S. 3335) would allow the public to more easily
take notice of the earmarking process. Currently, there is no comprehensive list of earmark
requests, which makes it hard to find out which members of Congress are requesting earmarks
for whom. In 2009, Congress required that members disclose their earmark requests online, but
the information is not in one place. It is up to each member to post his or her earmarks on his or
her own website.

Obey's March announcement included a promise to provide a "one-stop" link to all House
members' earmark requests. It remains unclear how this will be executed. OMB Watch has
signed onto a petition that calls on Congress and the Obama administration to make public all
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earmark information in one place. This data could be used to make the process more
transparent.
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Commentary: The Case for a Strong Estate Tax

On Capitol Hill, there exists a debate about the future of the Bush tax cuts and the federal estate
tax. While President Bush's 2001 tax policy eliminated the estate tax for 2010, it is set to return
to pre-Bush tax cut levels in 2011 unless Congress intervenes. How Congress chooses to address
the estate tax will have significant implications for the federal budget deficit and the fair
distribution of the nation’s prosperity.

The estate tax is the country’s most progressive tax, and it affects only the super-wealthy. In
2009, the first $3.5 million ($7 million for a couple) of a family’s wealth was exempt from the
estate tax. For amounts over that exemption, the tax rate was 45 percent after first allowing the
family to reduce the size of the estate through various means, such as giving money to a
charitable cause. Should the tax return at pre-tax cut levels, the exemption will drop to $1
million ($2 million for a couple), and the taxable rate will be higher than in 2009.
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Conservatives are pushing to Kill the estate tax outright, but the chances of full repeal are low.
However, Congress might reach a compromise between repeal advocates and estate tax
supporters that severely weakens the tax. Both short- and long-term economic considerations,
however, argue for a robust estate tax that brings in vital revenue and prevents an extreme
concentration of wealth in the hands of a few.

At the end of 2009, when Congress was debating permanently extending the estate tax, the
range of policy solutions within the debate was defined by two proposals. One proposal,
sponsored by Sens. Blanche Lincoln (D-AR) and Jon Kyl (R-AZ), which would have raised the
exemption level to $5 million for individuals ($10 million for couples) and lowered the taxation
rate to 35 percent, would have essentially gutted the estate tax. Compared to current law, the
Lincoln-Kyl bill would have reduced revenues by some $500 billion over ten years.

Another proposal, put forward by President Obama in his FY 2011 budget request, would extend
the 2009 estate tax rates and index them for inflation. Although the Obama proposal would
raise significantly more revenue than the Lincoln-Kyl proposal, it would cost the Treasury about
$250 billion over ten years. Congress eventually incorporated the president's proposal into a bill
introduced by Rep. Earl Pomeroy (D-ND), which the House adopted before the winter recess.
The Senate, however, could not come to an agreement on the bill, and the estate tax disappeared
onJan. 1.

In June, Sens. Bernard Sanders (I-VT), Tom Harkin (D-1A), and Sheldon Whitehouse (D-RI)
pushed the spectrum of available policy options slightly to the left by introducing a more
progressive estate tax bill. The Responsible Estate Tax Act, which OMB Watch, along with over
70 national and state organizations, recently called on senators to co-sponsor, would keep the
2009 estate tax exemption level of $3.5 million but would institute a more progressive rate
structure. The tax rate would range between 45 percent for estates just above the exemption
threshold to 65 percent for billionaires.

With Washington consumed by fears of high deficits, Congress is scaling back annual budgets
when federal programs in education, health, infrastructure, nutrition, and other priorities still
lack full investments. A strong, progressive estate tax could help fund these priorities.
Conversely, a weak estate tax would only further hinder the government's ability to make
important investments in the nation. The White House forecasts that without an estate tax, the
government will lose close to $15 billion in 2010 alone.

Beyond the immediate financial needs of the country, though, there is another very important
reason to have a robust estate tax: to help break up extreme concentrations of wealth. When the
federal government enacted the estate tax in 1916, it did so with the recent memory of the robber
barons and with the explicit intention of keeping the country from turning into an oligarchy.

Concerns about the U.S. slipping into an oligarchy are cropping up once more. Sanders, writing
in The Nation, examined the specifics:
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The 400 richest families in America, who saw their wealth increase by some $400
billion during the Bush years, have now accumulated $1.27 trillion in wealth.
Four hundred families! During the last fifteen years, while these enormously rich
people became much richer their effective tax rates were slashed almost in half.
While the highest-paid 400 Americans had an average income of $345 million in
2007, as a result of Bush tax policy they now pay an effective tax rate of 16.6
percent, the lowest on record.

At the same time, middle- and lower-class families have been decimated by stagnant wages,
higher costs for necessities, and an historic loss of wealth due to the financial markets collapse
spurred on by the bursting of the housing bubble. These details bear out in research conducted
by the Center on Budget and Policy Priorities in June, represented most clearly by this shocking
graph:

Figure 2:
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Much of this is due to the Bush tax cuts of 2001 and 2003 and the associated whittling away of
the estate tax.

Beyond preventing an oligarchic concentration of wealth, the estate tax also has implications for
addressing unmet needs. For example, a family can make contributions to charity to reduce the
taxable size of an estate. This incentive has helped to create foundations and has provided
needed resources to charities and churches throughout the United States. These contributions
supplement needed revenue at the federal and state levels and provide another key reason why
the estate tax is of vital importance to communities across the country.

Without a strong estate tax, which must have a progressive rate structure to capture the
wealthiest of the wealthy, this country will continue to slip toward the very few controlling most
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of the wealth, undermining the basis of an egalitarian society envisioned by its founders.

Congress' Spending Slump

The month of August is seen as an important time in every Congress because the weeks-long
recess breaks up the legislative calendar. As the number of legislative days dwindles, Congress is
faced with a slew of spending bills, including a war supplemental bill, a small business jobs bill,
and a slow-starting appropriations process. The sheer amount of spending bills that remain on
the docket, and the tardiness of these bills, nearly guarantee at least one continuing resolution in
the fall.

At the top of Congress' priority list is the war supplemental bill. Both the House and Senate have
passed a version of the bill, which provides additional funds to the wars in Iraq and Afghanistan.
The House version, passed July 1, is significantly larger; in addition to $59 billion in war
spending, it includes $20 billion in assorted other measures, such as $10 billion to prevent
teacher layoffs and funding for Pell Grants. On July 22, the Senate rejected the House version
and sent back a slimmed-down bill with only the $59 billion in war spending.

In June, Defense Secretary Robert Gates warned that the Defense Department would have to
start making "stupid" budget cuts if the bill was not passed before July 4. Now, almost a month
later, it is up to the House to decide if it should pass the Senate version as-is, sending the bill to
the president to sign, or delay the bill even longer for the chance to include much-needed
domestic spending on a must-pass piece of legislation. While it remains to be seen how the
House reacts to the Senate bill, the Pentagon is "seriously planning" as if Congress will not pass
the bill before the August recess.

As the House debates how to handle the war supplemental, the Senate is dealing with another
long-delayed bill, a small business jobs bill passed by the House in June. The legislation, which
has been on and off the docket for the past several months, contains $12 billion in tax
expenditures and a $30 billion loan program. The loan program is proving to be controversial,
with Republican members of the Senate comparing it to the unpopular financial bailout bill, the
Troubled Asset Relief Program (TARP). While the lending program survived a cloture vote on
July 22, Democratic leaders may still have to drop it in an effort to pass the bill, leaving only the
tax cuts, which would necessitate another trip to the House for approval. A vote on the bill has
been tentatively scheduled for later in the week of July 26.

Both houses are finding it difficult to pass their yearly appropriations bills on time, an indication
of how badly split Congress is, at least when it comes to major spending decisions. Only six
appropriations bills have been approved by the full appropriations committees, one in the
House and five in the Senate, when in an average year, most, if not all, bills are out of committee
by August. The full House usually votes on a great deal of them before leaving town for the
August recess. The cause for this delay has been the lack of a budget resolution, which reflects a
broader rift within the Democratic Party over appropriate spending levels and the looming
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deficit. Since neither house could pass a resolution, the appropriations subcommittees were
forced to wait for spending guidelines, which both the House and Senate passed in mid-July.

In what could be a problem in the coming months, the House's allocations are $7 billion higher
than the Senate's, largely due to a larger Labor-Health and Human Services-Education
appropriations bill. Usually, when Congress passes a budget resolution, the two chambers agree
on spending limits, which results in somewhat similar appropriations bills. Without a
resolution, the House and Senate may now find it difficult to agree on a final level for the Labor
bill. Both houses, though, set spending guidelines lower than the president's budget request

from February.

While the small business bill and the war supplemental could be finalized before the recess
begins, the appropriations cycle will continue for months to come. With little chance of Congress
passing all twelve bills by October 1, Congress will almost certainly be forced to pass a series of
continuing resolutions to fund the government. It may also face the prospect of completing the
annual appropriations process during a post-election, lame-duck session.

Chemical Security Bills Reduce Risk, but Secrecy Weakens
Program

Sen. Frank Lautenberg (D-NJ) has introduced two related chemical facility security bills that
would reduce the consequences of a catastrophic accident or terrorist attack at many of the
nation's chemical plants and drinking water and wastewater treatment facilities. The legislation
addresses many of the issues raised by a coalition of environmental and openness groups, but it
fails to provide the accountability and transparency needed to ensure the government's chemical
security program would actually make facilities and communities safe.

Lautenberg’s legislative package would require facilities to assess available safer technologies
that would eliminate the potential for a release of poisonous gases following a disaster. The most
dangerous facilities would be required to convert to using the safer technologies — but only if
several conditions are met. The bills would also require facilities to involve workers in the
formulation of security plans. The package includes S. 3598, the Secure Water Facilities Act,
which deals with water facilities, and S. 3599, the Secure Chemical Facilities Act, which covers
chemical plants.

The bills build on compromise legislation that the House passed in November 2009,
incorporating a number of valuable provisions to drive conversions to safer chemicals and
processes, protect workers, and expand the number of covered facilities. However, like the
House legislation, the Senate package allows the government to conceal basic regulatory data
that the public needs to hold agencies and companies accountable and to ensure the program is
working as well as it should.

The Lautenberg bills are competing with another, weaker bill. Sen. Susan Collins (R-ME)
introduced a bipartisan bill earlier in 2010 that would simply extend for five years the existing,
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temporary chemical security program housed at the Department of Homeland Security (DHS).
The Collins bill would continue to exempt from the program thousands of chemical and port
facilities, including approximately 2,400 water treatment facilities and 400-600 port facilities.
Moreover, critics point out that the current program, known as the Chemical Facility Anti-
Terrorism Standards (CFATS), prohibits DHS from requiring any specific security measure,
including the use of safer and more secure chemical processes that can eliminate catastrophic
hazards posed by poison gas. CFATS also operates under such excessive secrecy that the public
is unable to evaluate if the program is working and cannot hold the government or facilities
accountable.

The new bills from Lautenberg would rectify many of the fatal flaws in the current CFATS
program. The bills would also make some progress in wrenching crucial information from the
government. However, key information would continue to be vulnerable to the excessive secrecy
that now weakens CFATS.

Accountability and Chemical Security

The Senate bills allow the secretary of DHS and the administrator of the EPA (in the case of
water facilities) to consider information created under the program as "protected information."
Open government advocates readily agree that certain information, namely the security
vulnerability assessments and site security plans, should not be disclosed to the general public.
However, the bills allow the agencies to broadly apply the information protections, including to
basic regulatory information such as the identities of covered facilities and their compliance
status. Government inspection histories and information on violations and penalties at specific
facilities could also be concealed. Should DHS and EPA withhold these records, the lack of
compliance information would create an immense barrier to public accountability. Some degree
of transparency is necessary to ensure the effectiveness of the government program and to
assure communities that nearby plants are safe.

The legislation includes another troubling provision that would further restrict the public's
access to vital information. Criminal penalties of up to one year in prison, fines, and, for federal
employees, dismissal from their jobs await those who disclose sensitive information. The threat
of such punishments has a chilling effect on the sharing of information that may or may not be
considered sensitive, even with those who need the information the most, such as first
responders. The risk of jail time also puts an even greater burden on life-saving whistleblowers
who seek to expose negligence in the program's implementation.

Contrary to widespread assumptions, secrecy often interferes with security by reducing
accountability, reducing the efficiency of security measures, and slowing or denying release of
information to those who protect public safety. Excessive secrecy can delay needed actions by
creating the false impression that an issue is being dealt with; the reality is that secrecy robs
people of the tools to drive positive change and ensure needed fixes are implemented.

Good government groups have long held that basic regulatory data, technical information on
safer and more secure chemicals and processes, and criteria for evaluating facilities should be
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actively reported to the public. Such reporting would, among other benefits, generate solutions
and improve people's ability to identify and remedy weaknesses in the program and at specific
facilities.

Accountability Improvements

Transparency provisions are not completely missing in the Lautenberg bills. The package
includes one tool crucial to government accountability: citizen suits against the government.
Sensitive information would be protected from unauthorized disclosure in a judicial or
administrative proceeding by the use of a protective order from the overseeing judge,
background checks for legal counsel seeking access to the information, and guidance on the
proper safeguarding of the information, among other restrictions.

Like the House bill, a provision to allow lawsuits against companies for alleged violations was
omitted in favor of a "citizen petition" provision that lets individuals petition the government to
respond to alleged violations at a facility. However, without basic information such as what
facilities are covered by the program or what their compliance status is, the public is hamstrung
in its application of the petition process — or any other effort toward accountability.

Other valuable features include a provision requiring an annual report to Congress providing a
general overview of the level of compliance with the law, the number of facilities moving into
higher or lower "tiers" of risk, and descriptions of the technologies being implemented to reduce
the consequences of a terrorist attack. An emergency response capacity study is required to
assess what emergency resources would be required to respond to a worst-case disaster scenario
at a chemical facility.

The legislation provides for a notification system by which any member of the public may report
to DHS a suspected violation or other security problem at a chemical facility. If the person
submitting the report requests a response, the agency is required to respond with a description
of the agency's findings and any compliance action taken. The Office of the Inspector General
must report annually to Congress on the disposition of these reports.

The Road Forward

The current CFATS program expires on Oct. 4, but the prospects for any chemical security
legislation moving out of the Senate are uncertain. Collins' bill has bipartisan support in the
Senate Homeland Security and Governmental Affairs Committee, but the chemical industry is
fighting the Lautenberg bills.

The Senate Energy and Public Works Committee will hold a hearing on the Secure Water
Facilities Act on July 28 — right after the homeland security committee marks up and votes on
chemical facility legislation. However, there is little time available on the legislative calendar
before the midterm elections, making it unclear whether chemical security legislation in any
form will see a floor vote in the Senate before November.
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Alaska Court Stops All Oil and Gas Activities in Chukchi Sea

On July 21, a federal district court judge in Alaska issued an order halting all oil and gas
activities in more than 29 million acres of the Chukchi Sea. The order said that the former
Minerals Management Service (MMS) failed to adequately consider the environmental impacts
of potential natural gas production in violation of the National Environmental Policy Act
(NEPA).

The order was issued by Judge Ralph Beistline of the U.S. District Court for the District of
Alaska and effectively blocks oil and gas exploration activity in Lease Sale 193, which brought in
$2.66 billion in February 2008. The bid was a record high for an Alaska lease sale, according to
a July 23 BNA article (subscription required).

The January 2008 lawsuit to block the sale of the lease was brought by Earthjustice on behalf of
the Native Village of Point Hope, City of Point Hope, Inupiat Community of the Arctic Slope,
and 12 Alaska and national environmental groups, according to a July 21 joint press release.

Earthjustice claimed that the decision to offer the lease violated NEPA, the Endangered Species
Act, and the Administrative Procedure Act. The suit also alleged that the final environmental
impact statement filed by MMS (now the Bureau of Ocean Energy Management, Regulation and
Enforcement in the Department of Interior (DOI)) lacked essential information, inadequately
assessed environmental and human impacts, understated the risks of oil spills, provided
misleading information on the effects of seismic activity, and failed to completely assess the
dangers to endangered eiders' habitat. (An eider is a type of large sea duck.)

DOI claimed that the environmental impact statement (EIS) contained the scientific results of
years of study and analyses of cumulative effects on eiders, as well as incorporating information
from the two EIS's conducted for the agencies five-year leasing plans.

The court found, first, that MMS did meet the necessary requirements regarding the analysis of
the seismic surveying and its mitigating impacts in the final EIS. Second, the court said that the
EIS did not include the necessary analysis of the impacts of natural gas exploration. In light of
the incentives in the lease for natural gas production, the agency could not have taken "a 'hard
look' at the impact of natural gas exploration if natural gas development is omitted entirely from
the EIS." The government had argued that omitting the assessment of natural gas production
was reasonable because there is not an infrastructure to bring natural gas to the marketplace.

Third, the court noted that NEPA places very specific obligations on agencies when there is
incomplete or unavailable information. The EIS contains "dozens if not hundreds of entries
indicating a lack of information" about the impacts on various species, according to the order.
Earthjustice had argued that MMS had failed to meet the specific obligations under federal
regulations to deal with the missing or incomplete information. The court agreed.

Earthjustice had urged the court to invalidate the lease sale or, barring that, sought "an
injunction prohibiting further activity under the leases pending completion of the Agency’s
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NEPA obligations." The order does not set aside the lease sale; it orders the agency to complete
its EIS obligations and halts all oil and gas activity until the agency meets those obligations.

In its July 21 press release, Earthjustice attorney Eric Grafe was quoted saying, "This is an
important decision directing the Secretary to consider the need for more information on the
Chukchi Sea. We have long argued that more science, more data and more research is needed in
the sensitive waters of the Arctic Ocean before oil and gas lease sales or drilling are allowed
occur."

A July 22 article in the Anchorage Daily News reported that a spokesperson for Shell Alaska,
one of the oil companies that was successful in obtaining leasing rights, said the company was
reviewing the ruling and how it might affect the company's plans in 2010 and 2011. The
newspaper also reported that native groups contend that "it would be impossible to clean up a
spill in Arctic waters, far from deep-water ports and airports, especially during periods of
broken ice. The nearest Coast Guard base is on Kodiak Island more than 1,000 miles away."

President Obama’s initial May 28 six-month deepwater oil drilling moratorium halted much of
the oil and gas activity in both the Gulf of Mexico and the Pacific region, including plans Shell
had for drilling in Alaska waters. That moratorium was overturned, but Interior Secretary Ken
Salazar issued a new drilling suspension on July 12 to address many of the concerns that
prompted a district court to grant the injunction against the original moratorium. The new
moratorium has also been challenged in court.

National Mining Association Sues EPA over Limits on
Mountaintop Mining

The National Mining Association (NMA) filed a lawsuit on July 20 against the U.S.
Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps) claiming
that new enforcement guidelines issued by EPA in April unlawfully obstruct permitting of coal
mining operations. NMA claims the new guidelines effectively prohibit certain types of surface
mining and that EPA denied NMA the opportunity to review and comment on the guidelines
before they became final.

The lawsuit arises out of the controversial practice of mountaintop removal mining, which
involves blasting off the tops of mountains to access coal seams hidden below. After the coal has
been mined, the leftover waste is discarded in the surrounding valleys. EPA issued the new
guidance after extensive scientific research showed that this "valley fill" method causes pollution
in downstream drinking water sources and endangers the health and safety of surrounding
communities.

The guidelines are part of an effort to undo a Bush administration "midnight regulation” that
allowed mining companies to dump waste from mountaintop mining into rivers and streams.
EPA Administrator Lisa Jackson made reducing the harm caused by this rule a top priority,

especially after the late Sen. Robert Byrd (D-WV) urged EPA to crack down on unsafe mining
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practices. Byrd, an unlikely critic of mountaintop mining due to his coal country constituency,
explained in a Dec. 3, 2009, commentary that mountaintop mining led to job loss and unknown
effects on the health of surrounding communities. Byrd also defended EPA's regulatory actions
and called for a safer alternative to mountaintop mining, stating that "the greatest threats to the
future of coal do not come from possible constraints on mountaintop removal mining or other
environmental regulations, but rather from rigid mindsets, depleting coal reserves, and the
declining demand for coal as more power plants begin shifting to biomass and natural gas as a
way to reduce emissions."

The new guidance requires greater scrutiny in evaluating Clean Water Act (CWA) permits for
valley fill operations, which has led to many of the permits being denied or held up for review.
Although EPA does not claim to be issuing a ban on all valley fills, the guidance states that
"generally, it will be easier for projects with no or few valley fills to demonstrate that they
comply with the requirements of the CWA and the 404(b)(1) Guidelines. Conversely, projects
with multiple valley fills will generally raise serious questions about their compliance with CWA
requirements and may require permit objection under 402 or elevation and possible veto under
404." Although EPA describes the guidelines as clarifying how CWA requirements apply to
valley fills, and not as creating any new policy or rule, Jackson explained in the April 1 press
conference announcing the guidelines that the standard was so strict that few, if any, valley fill
permits would be issued.

NMA's lawsuit calls this heightened scrutiny a "de facto moratorium™ on permitting for valley fill
coal mining. NMA claims EPA and the Corps purposefully circumvented standard rulemaking
procedures by issuing the new policy as a "guideline,” thus avoiding the long notice and
comment period required by federal law whenever an agency creates a rule. NMA also argues
that the guidelines violate the CWA by allowing EPA to control the permit review process for
valley fills. The authority to issue permits for the discharge of dredged and fill material under
the CWA is traditionally delegated to the Corps.

However, EPA's guidance summary states that the CWA gives EPA authority to deny a permit
for discharge of dredged or fill material if it would cause or contribute to significant degradation
of state or federal water quality. EPA's scientific findings show that valley fills have a substantial
impact on both aquatic life and surface waters that feed into public drinking water. The
summary cites two federal studies that found that waters downstream of valley fills show
elevated levels of highly toxic and bioaccumulative selenium, and that nine out of ten streams
downstream of valley fills show significant impacts to aquatic life. Such degradation to water
quality could lead to significant impacts on the health of surrounding communities, warranting
EPA review under the CWA.

In June 2009, EPA and the Corps entered into a Memorandum of Understanding (MOU), which
established enhanced coordination procedures between the two agencies. The MOU allows EPA
to conduct additional review with veto power over all permitting actions made by the Corps in
regard to valley fills. EPA has stated that it properly entered into the MOU under its authority to
issue guidelines to ensure that permitting decisions made by the Corps are in compliance with
CWA.
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Jackson has repeatedly stated that the guidelines are one step in a long process toward reducing
coal mining pollution. EPA's main goal in issuing the guidance is to make an immediate impact
in the quality of streams used for drinking water, fishing, and swimming. "Coal communities
should not have to sacrifice their environment, or their health, or their economic future to
mountaintop mining," Jackson said in the April 1 press conference. "They deserve the full
protection of our Clean Water laws."

The National Mining Association filed its lawsuit in the U.S. District Court for the District of
Columbia. Neither EPA nor the Corps has issued comments or a response to the lawsuit at this
time.

FEC Approves Advisory Opinions for Independent Expenditure
Committees

The Federal Election Commission (FEC) recently voted 5-1 to approve advisory opinions
allowing two political organizations to collect unlimited contributions for independent
expenditures in federal campaigns. The groups, the conservative Club for Growth (the Club) and
pro-Demaocratic Commonsense Ten, will disclose their donors and spending to the FEC. The
opinions provide some guidance to entities that wish to raise and spend unlimited amounts of
money to run ads supporting or opposing candidates for federal office.

In May, the Club filed an advisory opinion request asking the FEC to rule on the group's plans to
establish a new political committee that will only make independent expenditures, without
coordinating with campaigns, political parties, or other outside groups. The group asked the
FEC whether the Club may solicit unlimited donations from the public to finance such
expenditures. Specifically, the Club's request said, "There is a new, constitutionally-mandated
entity that, although registering and reporting as a political committee, is protected by the First
Amendment from contribution limits and other substantive campaign finance restrictions. This
new entity is the independent expenditure-only political committee."”

Commonsense Ten also noted that it will only make independent expenditures and seeks to
raise unlimited money from unions, corporations, and individuals.

These new independent expenditure committees are the result of recent court decisions. The
U.S. Supreme Court ruling in Citizens United v. Federal Election Commission lifted the ban on
corporate and union campaign spending. In addition, decisions by the U.S. Court of Appeals for
the DC Circuit in SpeechNow.org v. FEC and EMILY'S List v. FEC established that groups
sponsoring independent campaign advocacy can collect unlimited contributions from their
supporters. Despite providing greater freedom for campaign spending, the court decisions
rejected challenges to FEC disclosure rules.

Taking advantage of the rulings, the groups wanted the FEC's permission to accept unlimited
contributions, promising to only use the money for broadcast messages supporting or opposing
federal candidates. Subsequently, the FEC concluded on July 22 that the independent
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expenditure committees "may solicit and accept unlimited contributions from individuals,
political committees, corporations, and labor organizations."

The approved advisory opinions directly extend the reasoning of the court decisions in Citizens
United, SpeechNow.org, and EMILY's List. The Commonsense Ten advisory opinion states,
"Given the holdings in Citizens United and SpeechNow, that ‘independent expenditures do not
lead to, or create the appearance of, quid pro quo corruption,’ the Commission concludes that
there is no basis to limit the amount of contributions to the Committee from individuals,
political committees, corporations and labor organizations."

The groups' requests also asked for guidance on reporting requirements. The court decisions
upheld disclosure requirements but did not detail how reporting requirements would apply to
activities that were previously illegal. The FEC rulings notify the organizations that they can use
the current registration and reporting forms for political action committees to provide
disclosure on their financial activity.

The FEC also provides a template for the suggested text of a letter committees may use to clarify
plans to accept unlimited contributions for making independent expenditures. The applicant
organization would state in the letter that it "intends to raise funds in unlimited amounts" but to
use the money solely for independent expenditures.

Democratic commissioner Steven Walther voted against the advisory opinions and issued a
statement that the FEC went beyond the legal issues settled by the courts. He wrote that "the
landscape of federal campaign finance regulation has undergone a paradigmatic shift," and the
commission should instead engage in a full rulemaking process to implement the court decisions
rather than create individual, case-by-case opinions.

Walther also wrote a separate draft opinion in response to the Club's request, questioning
whether the independence of the committee's spending will be compromised. The Club plans to
have its president, who serves as treasurer of the Club for Growth PAC, also serve as treasurer of
the new independent expenditure committee. However, the agreed-upon opinion accepted the
Club's proposal that its new committee will not coordinate its activities with the PAC.

These advisory opinions provide some of the first guidance following the recent string of court
decisions on campaign finance law. After announcing plans in April to issue a series of
rulemakings, the FEC has failed to draft any new rules or adopt significant new policies. Former
Democratic FEC Commissioner Robert Lenhard submitted comments during the advisory
opinion process and said the opinion requests were "an opportunity to provide a clear workable
system for the exercise of rights enunciated" by the court rulings.

However, the approved advisory opinions do not have the weight of formal regulations or of a
law passed by Congress. Further, the opinions do not necessarily mean that it will be clear where
all groups airing ads are getting their money. It seems to be up to the individual organization to
follow the disclosure regime laid forth in the opinions. The FEC should clarify which groups
need to register and report fundraising and spending information.
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Legislation currently before Congress, known as the DISCLOSE Act, would address some of
these disclosure concerns by setting up a new disclosure system for organizations spending
money to influence federal campaigns. The measure passed the House in late June; it faces a
procedural vote on July 27 in the Senate, though at press time, its fate remained unclear.

The two FEC advisory opinion rulings, any additional work by the FEC in the next couple of
months, and Congress's action or lack thereof on the DISCLOSE Act are all expected to greatly
impact the upcoming 2010 congressional elections. Independent groups will be raising and
spending money without restraint, while the candidates and the national political parties must
continue to operate within limits. As a result, outside groups could play a major role in this
year's campaigns.
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Commentary: Federal Debt and Its Implications for Economic
Stability

When the Congressional Budget Office (CBO) produced a brief in late July on the nation’s debt
levels and the risk they present to the economy, those pushing for immediate deficit reduction
jumped on the report as evidence that the U.S. is about to go over a financial cliff. Upon closer
inspection, though, the greatest threat facing the country is still the Great Recession and the
lingering effects thereof.

The CBO brief, "Federal Debt and the Risk of a Fiscal Crisis," did not reveal anything new. For
quite some time, economists have known that "further increases in federal debt ... almost
certainly lie ahead," and that unless policymakers change its trajectory, "growing budget deficits
will cause debt to rise to unsupportable levels.” These high levels of debt would predictably
result in severe economic consequences.
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Along with the "crowding out" of investment and legislators' limited ability to react to economic
emergencies, high levels of debt "would also increase the probability of a sudden fiscal crisis."”
CBO characterizes the crisis as an event "during which investors would lose confidence in the
government's ability to manage its budget, and the government would thereby lose its ability to
borrow at affordable rates."

The problem is that there is no consensus on what level of debt might trigger a fiscal crisis. CBO

projects that debt held by the public will stand at 62 percent of gross domestic product (GDP) by
the end of FY 2010. Under its “alternative fiscal scenario,” which takes into account likely future
legislative and economic events, debt held by the public will increase to 90 percent by 2020, 110

percent by 2025, and 180 percent in 2035.

With implications of serious consequences, these numbers seem imminently threatening,
especially when CBO notes, "In only one other period in U.S. history — during and shortly after
World War Il — has [federal debt held by the public as a percentage of GDP] exceeded 50
percent."” Given the rarity of such a high debt ratio, one might be tempted to conclude that a
fiscal crisis could be just around the corner.

A little context helps to mitigate the fear. During World War 11, debt held by the public spiked at
roughly 108 percent of GDP before falling relatively quickly, and then finally dipping back below
50 percent in the late 1950s. While it is difficult to make direct comparisons based simply on
debt numbers of the past, with the return of a healthy economy, it would be hard to assume that
projected debt levels over the next decade and a half necessarily foretell of doom.

Similarly, while it is true that fiscal crises can occur abruptly if investors quickly lose confidence
in a country, as federal fiscal expert Stan Collender observes, "[T]here is little or no concern on
Wall Street about the government’s borrowing, either short- or long-term." In fact, as Collender
points out, the bond market, which lawmakers have traditionally looked to for insights on the
federal budget, "is exhibiting no worries about the deficit or federal borrowing at all ... [and is]
indicating that Washington should do more to stimulate the economy."

That is not to argue that Congress or the Obama administration does not need to do anything
about projected debt levels; indeed, they do. Rather, it is to contend that fears about further
spending in the near term based on future projected debt levels are unwarranted. As noted
economist Nouriel Roubini recently remarked, the "[r]isk of a double dip recession in advanced
economies ... has now risen to 40 [percent].” Without further stimulus help from the federal
government, including further deficit spending, the likelihood of such an event will almost
certainly increase.

The economic consequences associated with high debt levels are serious. However, the long-
term structural gap between certain entitlement program revenues and spending commitments,
which is what makes up the high projections, will only be worse if the economy does not recover
from the current downturn because the government put too much emphasis on erasing near-
term deficits — those caused by falling tax revenues and increased spending as a result of the
economic downturn and transitory congressional actions like the Recovery Act. Without a solid
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recovery in the near term, lawmakers will have a more difficult time focusing on the longer-term
implications of the structural debt without conflating the two.

Congress Sends Aid to States, Gaps Remain

With all of the attention placed on federal budget problems, it can be easy to forget that state
budgets are facing similar troubles. Since almost every state has some form of a balanced budget
requirement, states can be extremely susceptible to swings in the economy, and the recent
recession is a perfect example. In an effort to help ameliorate the states' fiscal situation,
President Obama recently signed into law a $26 billion state aid bill passed by Congress in a rare
August session. The bill, which includes $10 billion in education funding and $16 billion for
state Medicaid programs, is expected to save some 300,000 jobs. Still, it pales in comparison to
the actual size of the fiscal problem facing the states.

State budgets, which often rely on sales taxes and property taxes in addition to income taxes,
took a strong hit when the housing bubble popped and unemployment started rising. Fewer
home sales, lower property values, and fewer workers all mean less revenue flowing to the
states. At the same time, more Americans are forced to use assistance programs, such as
Medicaid, which is funded by states and the federal government. The more people who use these
programs, the more they cost. Thus, while state revenues are falling, state budget costs are
rising.

This is not an isolated problem. Between the 2011 and 2012 fiscal years, according to the Center
on Budget and Policy Priorities, states are facing a collective $260 billion shortfall, with 46
states facing budget shortfalls. Forty-three states have thus far had to cut services to fill in the
gaps. These state budget shortfalls are far worse than those during the last recession in the early
2000s.

Meanwhile, the funding provided to the states by the Recovery Act is cresting. While Congress
designed the act to last until 2019, most of the money will be spent in two fiscal years — FY 2010
and 2011. Indeed, this past quarter (April through June 2010) was the first to have more money
paid out than obligated by federal agencies. This signifies that agencies are awarding fewer
contracts and grants, which means the pace of Recovery Act funding has peaked and will slow in
the near future.

Declining state revenues and the effective end of Recovery Act funding means states must scale
back their budgets. As states run out of money, some services are cut sooner than others.
Education, in particular, is an easy target, since it is often seen as less important, and easier to
cut, than other social services. For instance, 43 states have cut higher education funding, while
only 29 have cut funding for the elderly or disabled. Recognizing trends in state cutbacks,
Congress designed the state aid bill as a mix of funding to help states retain teachers and
Medicaid to maintain health services for lower-income families.
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The state aid bill, however, is far from perfect. The deficit-neutral bill has a variety of funding
sources, including a closed tax loophole worth $9 billion. Controversially, though, it takes
money away from nutrition funding. The repurposing of the funding means that families could
see as much as a $60 reduction in their food stamp benefits in 2014, when the cuts will take
effect. While many families will benefit from Congress addressing current state funding
shortfalls, many families will also feel the bite of shrinking household food budgets.

Additionally, the state aid bill is only a small fraction of what is needed. The bill's $26.1 billion
infusion is only ten percent of the gap states are facing this fiscal year and next, the rest of which
will have to be made up through budget cuts or increased taxes. The final bill is less than half of
what the president requested a few months ago and what the House originally passed, and it
probably will not be able to completely prevent some states from laying off public workers.

Since August 2008, according to the Economic Policy Institute, over 300,000 state and local
government jobs have been lost. This state aid bill will do little to help these workers or
significantly close state budget gaps, but by pushing more money into the economy, Congress
can help state budgets in both direct ways, such as filling budget gaps, and indirect ways, such as
increasing state revenues by creating jobs.

EPA Seeks to Enhance Public Access to Chemical Data

The U.S. Environmental Protection Agency (EPA) has proposed several changes to its regulation
of chemicals that should improve the public's access to crucial information. The improved data
collected under the proposed rule will help the agency and the public identify potential chemical
risks and take action to manage those risks.

The proposed rule is the latest of several actions by the EPA to use its existing authority under
the nation's primary chemical law, the Toxic Substances Control Act (TSCA), to improve the
public's access to chemical data and prevent manufacturers from inappropriately hiding health
and safety information as alleged trade secrets.

The proposed changes would affect the Inventory Update Reporting (IUR) rule under TSCA.
Under TSCA, EPA compiles an inventory of chemical substances in commerce in the U.S.,
known as the TSCA Chemical Substance Inventory (TSCA Inventory). The IUR rule updates the
TSCA Inventory by collecting updated information on volumes of chemical production,
manufacturing facility data, and how the chemicals are used. The IUR provides exposure-related
data needed to understand chemical risks — information that is vital to identifying chemical
risks to the public and environmental health and crafting regulations to protect them.

According to EPA, "The IUR data are used to support risk screening, assessment, priority setting
and management activities and constitute the most comprehensive source of basic screening-
level, exposure-related information on chemicals available to EPA." The agency uses IUR data
"to support many health, safety, and environmental protection activities."
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Under President George W. Bush, the EPA weakened TSCA reporting by raising the reporting
threshold, which was originally 10,000 pounds, and reducing the frequency of reporting from
every four years to every five.

The proposed rule lowers or eliminates thresholds for reporting and increases reporting
frequency, moves that should provide the public with more information on more chemicals. The
amount of a chemical manufactured at a facility in any given year fluctuates widely. Currently,
manufacturers must report if during the "principal reporting year," which actually occurs every
five years, the production volume of a chemical exceeds 25,000 pounds. EPA's proposed rule
would require a manufacturer to submit information on a chemical if the volume exceeds the
25,000-pound threshold for any year since the previous submission. The agency is also
proposing to return the reporting frequency to every four years rather than every five.
Additionally, EPA is proposing requiring all reporters to submit data on the processing and use
of the chemicals. The current program requires such reporting only for chemicals manufactured
or imported over 300,000 pounds.

Chemical manufacturers and importers will be required to report the information electronically.
EPA will provide manufacturers with access to electronic reporting software and additional
guidance on how to report electronically. Only one-third of reports were submitted
electronically in the last reporting year, 2006, and EPA took over two years to validate the data
submitted in paper or CD-ROM formats. A large number of errors were generated by entering
data by hand into agency computers. By requiring electronic submissions over the Internet, EPA
hopes to greatly reduce the reporting errors and get the data out to the public in a timelier
manner.

Another proposed change would require reporting of a number of valuable pieces of
information, such as yearly production volumes, more specific chemical names and numbers to
ensure the correct chemical substances are identified, and the approximate number of workers
exposed to the chemicals.

Important changes to the agency's treatment of trade secret claims have also been proposed in
the rule. Currently, manufacturers are allowed to label data as confidential business information
(CBI) with nearly no limitations, which usually compels the agency to withhold such
information from the public. EPA has acknowledged that the inappropriate and excessive use of
CBI claims has hidden important information from the public and even from EPA offices.
According to the agency, "The public would be better informed and better able to understand
and provide meaningful comment on Agency actions if less information were unnecessarily or
inappropriately claimed as CBI. The Agency would also be able to provide other public and
private organizations and individuals with better information for making their own decisions."

The agency will place limits on what a manufacturer can label as CBI when submitting data
under the IUR rule. EPA intends to prohibit use of CBI claims for the identity of a chemical
listed in an IUR submission if the chemical identity is already publicly available on the public
portion of the TSCA Inventory. EPA also proposes requiring upfront substantiation for CBI
claims for processing and use information. Submitters would have to supply the agency with
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written explanations defending their CBI claims. Manufacturers have previously claimed data to
be CBI even though the same data were available publicly elsewhere — such as on the company's
website.

The recent proposed rule follows several other actions by EPA to limit the abuse by chemical
manufacturers of trade secrets protections. In May, EPA issued a "general practice” restricting
CBI claims on chemical identities that are part of a health or safety study. In January, EPA
announced chemical identities could not be considered CBI when manufacturers submit
information indicating a chemical substance or mixture presents a substantial risk of injury to
health or the environment if the chemical identity is already on the public portion of the TSCA
Inventory.

According to Steve Owens, the EPA's assistant administrator for the Office of Chemical Safety
and Pollution Prevention, "Enhanced reporting on the production and use of chemicals will help
give the American people greater access to information on the chemicals to which their children
and families are exposed every day."”

EPA is now accepting public comments on the proposed rule. EPA expects to finalize the
modifications to the chemical information reporting rule in time for the next reporting period,
scheduled for June 1-Sept. 30, 2011, for chemicals manufactured during calendar year 2010.

Wikileaks War Documents Raise Secrecy, Security Questions

Classified documents from the wars in Irag and Afghanistan, released in recent months on the
whistleblower website Wikileaks, have garnered public attention and prompted widespread
debate. For instance, the website's Afghan War Diary, released in late July 2010, contains
thousands of classified military documents relating to the war in Afghanistan. Such leaks have
raised questions about whether the information should have been released, whether the leaker
and Wikileaks should face prosecution, and the military’s strategies to control information.

Wikileaks is a whistleblower website that accepts anonymous submissions of leaked documents.
Controversy about its methods has dogged Wikileaks since its inception; nevertheless, the site
has continued to gain access to sensitive materials, which have laid the foundation for
investigations by major journalism organizations and provoked reactions by governments and
civil society. Notable documents posted on the site include the operating procedures at the
Guantanamo Bay detention camp, nearly 7,000 Congressional Research Service reports, and a
blacklist of websites proposed for censorship by the Australian government.

The recent leaks of military documents have proven particularly controversial. In April,
Wikileaks posted a classified military video of a 2007 airstrike in Baghdad that killed two
Reuters journalists. The military had previously denied a Reuters request for the video under the
Freedom of Information Act.
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The Afghan War Diary, released in July, contains more than 90,000 documents dating from
2004 to 2010 — a size and scope that has drawn comparison to the Pentagon Papers, the 1971
government documents about U.S. involvement in Vietnam released by whistleblower Daniel
Elisberg to The New York Times. While the sheer number of documents in the Afghan War
Diary has prevented a comprehensive review, initial reviews have already found disturbing
information, including accounts of Afghan police and army corruption, Afghan intelligence
working against American interests and supporting the insurgents, and even that Osama bin
Laden died in a hospital in 2007.

Debating the Leaks

The White House condemned the most recent leaks. National Security Advisor Jim Jones in a
statement said that the Afghan leaks "could put the lives of Americans and our partners at risk,
and threaten our national security.” In an interview, Admiral Mike Mullen, Chairman of the
Joint Chiefs of Staff, called the leaks irresponsible and said that Wikileaks could have "blood on
the hands" in the event of a reprisal against a soldier or collaborator whose identity might be
compromised.

Some transparency advocates also criticized the leaks. In an open letter, Reporters Without
Borders said that while the release of the Iraqi video was "clearly in the public interest,"
"revealing the identity of hundreds of people who collaborated with the coalition in Afghanistan
[in the Afghan documents] is highly dangerous." Steven Aftergood, with the Federation of
American Scientists, called Wikileaks' Afghan disclosures "clumsy" and said they had ironically
bolstered public support for military secrecy.

Others supported Wikileaks and the disclosure of records. At ThinkProgress, Matthew Yglesias
wrote that the Afghan files are "a potent reminder that there’s far too much classification and
secrecy in the United States government.” Tom Blanton, Director of the National Security
Archive, which follows a strict legal approach to uncovering government secrets, also offered
some support, saying that the recent Wikileaks release of documents “falls under the journalist
function of the First Amendment” and that the documents will hopefully “spark a new level of
the debate about the Afghan War.”

Examining Military Information Management

The leaks also focused attention on the military's ability to secure classified information. The
Pentagon stated the incidents may lead to changes in the way sensitive material is distributed.
Analysts suggested that steps could be taken to protect classified information without impairing
information-sharing inside the military.

At the same time, some questioned whether the leaked information was properly classified. The
overclassification of records has been a longstanding problem, with some officials estimating
that as much half of what gets classified is not actually worthy of the protections. The Pentagon
seems to want it both ways: on the one hand, it says that dangerous information has been
leaked; on the other hand, it says that the leaked information does not compromise national
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security. If the latter is true, the release of such a large number of classified documents that does
not compromise national security raises renewed questions about whether the system strikes the
right balance over what is being classified.

Citing a document about a reconstruction team visiting an Afghan orphanage, Yglesias
commented, "That’s not a military secret that puts people’s lives at risk ... It’s just a small data
point that gives us some greater understanding of Afghan society." Similarly, Aftergood noted
that “WikiLeaks has published a considerable number of valuable official records that had been
kept unnecessarily secret and were otherwise unavailable, including some that | had attempted
and failed to obtain myself.”

Clearly, the leaks demonstrate challenges to federal information policy resulting from a changed
information environment. At Techdirt, Mike Masnick commented, "The real question is how
does the government and the military learn to function in a society where information is a lot
more open and free."

President Obama issued Executive Order 13526 on December 29, 2009, prescribing a uniform
system of classifying and declassifying government information. The order clarified the
authority to label records top secret or classified and set clear goals to reduce the backlog of
records.

Whistleblower Protections?

The leaks also raised questions about what protection — or prosecution — such whistleblowers
deserve. Danielle Brian, Executive Director of the Project on Government Oversight, said:

If there were safe channels for national security and military whistleblowers,
leaks of classified information would be far less likely. Given that, POGO will
continue to do everything we can to ensure passage of the Whistleblower
Protection Enhancement Act and protections for all whistleblowers.

However, the incident seems to have lost Wikileaks some sympathy among members of
Congress. CongressDaily reported that Sen. Charles Schumer (D-NY) is drafting changes to his
shield law for journalists to ensure Wikileaks is excluded from protection.

Public Supports Consumer and Environmental Protections, Polls
Show

Americans overwhelmingly support government protection of the environment and consumers,
a series of new polls shows. The findings come as efforts to enforce and expand regulation face
increasingly hostile rhetoric from conservatives and industry representatives in Washington.

A new Society for Human Resource Management/National Journal Congressional Connection
Poll (National Journal poll) found wide public support for legislation intended to limit climate-
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altering greenhouse gas emissions and to reform U.S. energy policy. Sixty-five percent of poll
respondents said they would support a bill that would cap greenhouse gas emissions. The same
poll, conducted from July 29 to Aug. 1, found that 78 percent favor requiring utilities to produce
more energy from renewable sources.

The House passed a climate and energy bill in June 2009. Senators have introduced several
climate bills, but prospects for passage in 2010 appear dim.

Polling also indicates that small business owners support climate and energy legislation, though
not as strongly as the public at large. Three business groups, Small Business Majority, American
Businesses for Clean Energy, and We Can Lead, commissioned a poll released in July that
surveyed small business owners about their views on climate and energy legislation and its
impact on the economy. Fifty percent of the respondents said they support legislation, while 42
percent said they oppose it. Many small businesses are optimistic about legislation's potential
effects: "Forty-eight percent think an energy and climate bill would either not affect their
business or would help it, while 45 percent think a bill would hurt their business,” the groups
said. Of the respondents, 79 percent own companies of five or fewer employees.

Like the climate and energy bill, a bill aimed at improving food safety by enhancing the powers
of the Food and Drug Administration passed the House in 2009 but has stalled in the Senate.
Americans support food safety legislation four to one, according to a poll released by Consumers
Union on July 12. When asked, "How would you describe your support for Congress passing this
legislation immediately?" 43 percent of respondents said they supported the legislation, and an
additional 37 percent said they strongly supported it. Nine percent said they opposed the bill,
and only seven percent said they strongly opposed the legislation.

Public opinion surrounding the BP oil spill disaster reveals a desire for government
involvement, as well. Although 72 percent favor expanded oil and gas exploration, according to
the National Journal poll, a majority of Americans — and 58 percent according to a June CNN
poll — support the Obama administration's temporary ban on drilling in the Gulf of Mexico
ordered in response to the spill. Generally, 69 percent favor stricter regulation of oil drilling,
according to the National Journal poll.

In addition to the oil industry, Americans support greater regulation for a variety of sectors that
figure prominently in national politics. According to a June NBC News/Wall Street Journal poll,
a majority of Americans favors more regulation of Wall Street firms (57 percent), "big
corporations” (53 percent), and the health insurance industry (52 percent). Only a small fraction
favors less regulation — 27 percent for the health insurance industry, 21 percent for big
corporations, and 16 percent for Wall Street, according to the poll.

A July CNN poll turned up similar results: 55 percent said they approved of government
regulation of businesses generally, while 45 percent disapproved.

The polls’ findings stand in sharp contrast to criticisms hurled by conservatives and industry
representatives who have demonized regulation and characterized nearly any form of
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government intervention as a threat to job creation or stability. Their complaints have grown
louder in recent weeks as the critics attempt to prey on unrest over the struggling economy and
ailing job market.

The critics have also turned "uncertainty"” into the new watchword of the anti-regulatory
campaign. Amid news from the St. Louis Federal Reserve that corporate profits hit $1.37 trillion
in the first quarter — an all-time high — and businesses are sitting on about $2 trillion in cash
reserves, business leaders are saying uncertainty over the stability of the economy is preventing
them from using reserves to invest and add new hires. Regulation and pending legislation are
contributing to the uncertainty, they claim.

Washington business groups have been leading the chorus of those linking regulation to
economic instability and making the case for regulatory roll backs. Both the U.S. Chamber of
Commerce and the Business Roundtable, a coalition of executives from major U.S. companies,
submitted to the White House lists of regulations and other policies they want rescinded or
weakened.

"Many regulations and legislation — both existing and proposed — exacerbate the uncertainty
created by today's volatile economic environment,” the Business Roundtable wrote in a letter to
White House Office of Management and Budget (OMB) Director Peter Orszag. "Virtually every
new regulation has an impact on recovery, competitiveness and job creation."

House Majority Leader John Boehner (R-OH) has been another vocal critic of regulation. On
July 16, Boehner endorsed a one-year moratorium on most new regulation. A moratorium
"sends a wonderful signal to the private sector that they'll have some breathing room," he said.
No such moratorium is being seriously contemplated, either in Congress or the executive
branch.

Boehner is also one of 69 co-sponsors of H.R. 3765, the Regulations From the Executive in Need
of Scrutiny Act of 2009 (REINS Act), a bill that would require Congress to vote on and approve
every new agency rule estimated to have an economic impact (either costs or benefits) of $100
million or more. The act would prohibit agencies from enforcing rules that do not garner
congressional approval.

In a July 21 opinion column written for the Huffington Post, OMB Watch Executive Director
Gary D. Bass called the attacks on regulation "shameful.” The attacks are particularly insensitive
so soon after national tragedies such as the BP oil spill disaster and the April explosion at the
Upper Big Branch coal mine in West Virginia that killed 29 miners, Bass wrote.

In response to the campaign against regulation, including the industry hit lists submitted to the
Obama administration, more than 600 people wrote to President Obama urging him to stand up
for public protections. OMB Watch organized the letter-writing campaign.

"l recognize that the federal government has significant responsibilities to ensure that the water
I drink is free from harmful chemicals; that the food | eat is safe; that the air | breathe is clean;
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