Government-Created Scar city:

Thinking About Broadcast Regulation
And the First Amendment:

By Tracy Westen?

“[DJifferences in the characteristics of new medisstify differences in
the First Amendment standards applied to them.”

— Red Lion Broadcasting Co. v. FCC, 395 U.S.
367 (1969).

Introduction

AlthoughRed Lion Broadcasting often citied as justifying government
regulation of broadcast contenspecifically, in that case, under the FCC’s perkona
attack doctrine, a corollary of its fairness dowrmany efforts to describe the First
Amendment theory iRed Lionare contradictory or unsatisfactory for variouss@ns.
Attempts to articulate a coherent First Amendmationale for the affirmative
government regulation of broadcast programrarg often filled with puzzles and
paradoxes.

Scarcity. Some cite broadcasting’s alleged spectrum “sidras a regulatory
First Amendment rationale. But whether scarcitgefined in absolute terms (e.g.,
“there is just very little of it to go around”) arsurfeit of demand over supply (e.g.,

1 This paper, slightly revised in 2008, was publiéheC. Firestone & A. Garmer, Eds., Digital
Broadcasting and the Public Interest, pp. 47-62 (Abpen Institute, 1998)

2 Tracy Westen is CEO and Vice Chairman of the QdbteGovernmental Studies. He also teaches
communications law and policy at the USC Annent&xaiyool of Communications in Los Angeles. He
received his law degree from the University of €@atia at Berkeley (Boalt Hall), his Masters Degiee
Philosophy, Politics and Economics from the Uniitgrsf Oxford and his BA from Pomona College.
3 There are significant First Amendment differenbesveen “affirmative” and “negative” broadcast
regulation. Affirmative regulations require broadtlicensees to transmitorespeech than they would
otherwise wish and include, for example, the egpalortunities doctrine, the recently departed f&8m
doctrine and children’s television programming riegments. Negative regulations require broadcast
licensees to transniigssspeech than they would other wish and includegfample, restrictions on
obscenity, indecency and commercials for certaipcts or services (e.g., lotteries). Although the
constitutionality of affirmative and negative regtibns both rest on various special characteristitbe
broadcast media, this paper addresses the geoasdltationality of affirmative program regulations



“there are more who wish to broadcast than thexdraguencies available”), it is
difficult to explain why broadcast frequencies skidoe deemed any more scarce than
other equally desirable yet limited commoditiehephysical world of “shoes and ships
and sealing wax,” to quote Lewis Carroll, is inhehg one of scarcity-there are

inherent limits on their number, amount or avaliigbi Are broadcast frequencies any
different? Newsprint and brilliant ideas are seatmut we would scarcely presume to
regulate them.

Interference. Some cite the broadcast spectrum’s susceptilditinterference”
as a basis for program regulation, yet these mternice problems could be solved without
program regulation. We could sell or auction offdxicast frequencies, for example,
give the recipients a property right against irgeghce and allow them to enforce those
rights in the courts, just as we allow the coustbandle problems of property trespass
(or “property interference’.

Public Property. Some maintain that a broadcaster’s use of spadgu
analogous to someone’s use of “public propertyj.(as in “the public’'s airwaves”), and
hence that use can be encumbered with contentatezng. But, if anything, First
Amendment doctrine has always viewed individuakspeuses of governmentally owned
public property as deserving the highest form otgetion. Could individuals who use
public parks for speech purposes be asked to gresatrasting views on the issues of
public importance that they raise?

Trustee. Some seek to describe broadcasters as “trudtaetsie public, required
to preserve on their behalf the full diversity oé toroadcast marketplace of ideas. Yet by
what process did these broadcasters become anaisitedstees? Could we merely
define theNew York Timeas a “trustee” and then justify affirmative cortteggulation
of its pages? And if nathe New York Timeghen why CBS or NBC?

In short, it is not immediately apparent why breast stations can legitimately be
required to broadcast a rebuttal by a person a&thok one of its programs, see, eRgd
Lion Broadcasting Co. v. FC@95 U.S. 367 (1969), but a daily newspaper ofsmas
circulation cannot, see, e.iyljami Herald v. Tornillg 418 U.S. 241 (1974). Perhaps it
was for this reason that the Supreme Court fadddgert even one footnote reference or
citation toRed Lion in its Tornillo decision only five year later.

Despite these difficulties in explicating a ra@enfor the regulation of broadcast
programming within the parameters of the First Admaent, such a rationale does exist.
Indeed, it is contained withiRed Lionitself, although it is not as apparent as might be
wished. The foundation of this rationale derivesrirthe special characteristics of the
broadcast medium itself. To understand this, figisessary to start with basics.

4 See, e.g., R.H. CoasEhe Federal Communications Commissipd. Law & Econ. 1 (1959).



Speech:
An Interference-Based Medium, Part |

“When two people converse face to face, both shooldpeak at once if
either is to be clearly understood.”

— Red Lion Broadcasting Csupra

Speech is an interference-based medium, as amamnattest who has attended a
loud cocktail party or a Wolfgang Puck restaurafihe human voice uses a range of
audible frequencies that are subject to interfexdncother voices. We have all learned
various coping strategies to make ourselves heattiei face of such obstacles.

One strategy typically involves raising one’s ieincreasing its volume or
amplification, as it weré. This can be of limited utility, for it becomeseiifective if
others respond in kind. One could also use bulhor various methods of electronic
amplification, but again, if others adopt the sdaahnique, communication becomes
more difficult.

A second strategy involves lowering one’s voiceymg closer to the person
with whom one is conversing and talking more caafitally® This can be successful up
to a point—in loud restaurants, perhaps, but nob@k concerts.

A third strategy, and one that we have all lears@vell it is virtually
unconscious, might be simply described as usingules of polite conversation. At their
most basic, these rules involve the following: ¢ak, then you speak, then | respond,
then you respond, etc. In groups, of course,pfosess becomes more intricate, but
most of us have thoroughly mastered it by adulthenodi rarely think about it.In
essence, we have learned how to share the fre@semctupied by the human voice. We
might call this strategghannel sharing Put in these terms, all human speech occupies
just one broad channel, the equivalent of one lmastdrequency.

5 Early radio broadcasters often increased theirgpdo drown out stations on the same frequenaye O
can still experience this phenomenon today by takim automobile trip in the Southwestern deserds an
listening to one radio station drown out anotheors travels closer to it.

6 The FCC uses this technique to separate stagionsd the country on the same frequency by lowerin
their broadcast power so they do not interfere wéhbh other.

7 Children, it should be noted, must learn thiitggue; it does not seem to be genetically inhérite
Young children frequently interrupt adult conversas without apparently realizing that they arealiiag
a code of conversation.

8 Human hearing operates in the spectrum betweem@®0,000 Hertz. If we could “tune” our vocal
chords as well as our ears to transmit and resgueds in smaller segments of this band, presuntaioly
voice conversations in a room could occur withatitez pair of conversants hearing the other (e,
conversation might occur in the 1,000 to 2,000 Hbend, and the other in the 15,000 to 16,000 Hertz
band). Sadly, humans have never developed thicitgpar such fine tuning of communication.



Our ordinary conversation speech strategies afamsitiar to us that we have
forgotten how rule-bound our conversations area tollege classroom, for example,
students will rarely ask, “Why is the teacher daatighe talking?” It is assumed in such
a context that the teacher will set the conversatiaules, calling upon students when he
wishes, and occupying the remainder of the avalapkctrum space himself.

In formal settings, however, such as town hall tngs, city council meetings,
legislative debates and Supreme Court oral argusnerdre formal conversational rules
are needed. Because control over audible speeghdncies in such settings is
tantamount to political power, democracies appbgeond-order set of rules to them.
These seek roughly to equalize the time availabbdltsimilarly situated speakers, so
that all may be given an equal opportunity to comitate with their audiences. These
rules can be highly detailed—such as in Roberte&of Order.

Perhaps the most important aspect of these fiolesur purposes, is an apparent
paradox: that to maximize freedom of speech in $ahal settings, it is first necessary
to curtail it. The time allocated to one speakea iegislative debate must be limited in
order to allow others to speak. Put almost in dlrareterms, freedom of speech in
interference-based forums such as city council mgetrequires “censorship.” The
speech of one must be time limited in order to githeers a chance to speak.

The Supreme Court may be the closest we have &otaal “shrine” to the First
Amendment. Yet the bailiff's gavel, which raps fireceedings into silence at the start
of oral arguments, is a form of court enforced oesisip. If a member of the audience
continues a voluble conversation with a neighborereising his First Amendment
speech rights, as it were—he will be forcibly epectrom the proceeding. Moreover, in
oral arguments, each advocate is given a time-rséty, a half an hour—so that others
will also have a chance to speak. Could one sdebaate successfully argue that he
needs at least an hour to present his argumeigsdnld that the Court would be
violating his First Amendment speech rights wette ileprive him of that amount of
time? Clearly no®.

What relation does this discussion have to thélpros of broadcast regulation?

9 To carry the analogy further, the Supreme Coastduled in Buckley v. Valeo, 324 U.S. 1 (1976xtth
money is tantamount to speech in the context ofpeégm contributions, and that the amount of money a
candidate spends on his campaign cannot be limitibdut a significant or compelling governmental
interest. Should the Supreme Court be requiredléav advocates tpay for their oral advocacy time?
Would it be deemed a violation of an advocate’stFAmendment rights to prevent him from purchasing
substantially large amounts of time—perhaps houesen days? Clearly, time allocation rules are
necessary in any speech forum, and depriving onalghited time to speak in order to allow otherdbe
heard cannot, without more, be thought of as \iilodgthe First Amendment.



Broadcasting:
An Interference-Based Medium, Part 11

“Rather than confer frequency monopolies on a fie&y small number of
licensees, . . . the Government could surely haceegd that each
frequency should be shared among all or some @ktldo wish to use it,
each being assigned a portion of the broadcastataiie broadcast
week.”

— Red Lion Broadcasting Casypra

Broadcasting and speech are both interferencedbasdia. Two stations on the
same frequency, in the same geographical area eh@&mough power substantially to
reach each other, will interfere with each othergmal, so that it is difficult to
understand either one. This describes the eayly afaradiol®

Just as humans have created tacit speech rutegxionize opportunities for all to
speak, so has the government created rules tmatide and provide for efficient use of
the broadcast spectrum. It is worth deconstrudtirgyprocess into explicit steps,
however, both to elucidate the process and to tisgie from it the frequently confused
First Amendment rhetoric of scholars and the courts

The allocation and regulation of broadcastingdiestries in this country has
required the following steps:

Q) Reservation of spectrum for broadcast speech. First, the government
must reserve sufficient portions of the spectrun‘pablic” broadcast speech, as
opposed to “private” speech (police, fire, shipstmre, etc.), and to impose penalties for
violating these regulatory borders. This conclnsitay seem quite unexceptional, yet it
is worth stopping for a moment to consider its tAismiendment implications.

The FCC'’s regulatory division of spectrum has regrbchallenged in court under a First
Amendment theory. Let us, therefore, hypotheticatigume that an individual has filed a
First Amendment action against the FCC, arguingitheas allocated too much spectrum
for police communications and too little for broadting, thereby depriving the plaintiff
of an opportunity to speak via the broadcast spettrWhat level of First Amendment
scrutiny would a court apply to this clait?

10 “Before 1927, the allocation of frequencies wefs éntirely to the private sector, and the resals
chaos. It quickly became apparent that . . . pjitt government control, the medium would be diEliise
because of the cacophony of competing voices, nbndich could be clearly and predictably heard.”
Red Lion,supra

11 |f an advocate before the Supreme Court filedrmaiogous law suit, arguing that the Court had
abridged his speech rights by giving him only & halr instead of a full hour to present the meoithis
case, the reviewing court would also have to chdlos@ppropriate level of scrutiny (strict, intediete or
reasonable basis) to evaluate his claims.



Strict scrutiny—requiring a “compelling” governmental interest @hd “least
restrictive” implementing means possistaiould not seem to be applicable, for the
plaintiff's opportunity to speak is not being réstied because of the content of his
message. Intermediate scrutiny—requiring a “substid governmental interest and
“reasonably tailored” means—might apply, but theegamental action in question,
unlike an imposition of must-carry rules on eithable television systerf¥sor
individuals bearing draft card3for example, is not one in which the government is
balancing speech against non-speech interesteathsvhere one set of speech interests
(the plaintiff's) is balanced against other valed ef speech interests (the police’s), it
would seem most plausible to apply reasonable lsasiginy. One set of speech interests
would not appear to warrant greater scrutiny (arstification by a higher governmental
burden of proof) than the competing speech intéfest

In other words, the FCC'’s division of spectrunmztn public and private users
should only be overturned if it is arbitrary or etvise lacks a reasonable basis. It is
difficult to see why the First Amendment shoulddo@strued to give the plaintiff in this
hypothetical greater speech rights, while giving plolice diminished speech rights.

(2)  Allocation of Broadcast Spectrum between Competing Types of Uses.
Second, within the spectrum reserved for broads@estch, the FCC must decide how to
divide that spectrum between, for example, radibtelevision, AM and FM radio, and
VHF, UHF and digital television. Again, it woule ldifficult to envision a plaintiff
mounting a successful First Amendment challengaitt non-content related spectrum
allocations—arguing, for example, that it would violate hisstiAmendment rights not to
delete one AM frequency and open up an additioNafréquency for the plaintiff to use.
The courts would probably reject such a challenggeuthe reasonable basis test.

3 Allocation of Broadcast Spectrum by Funding Mechanisms. Third, the
FCC must consider how much spectrum to reservedommercial versus non-
commercial educational broadcasting users. Assuf¥estation FM radio market in
which the FCC has reserved 4 frequencies for nomavercial educational broadcast
stations and 20 for commercial stations. Assumghéurthat all the commercial
frequencies are occupied, but that two of the mam+oercial frequencies are vacant.
Could a new commercial applicant mount a succe$sfst Amendment challenge to this
scheme, arguing that the FCC improperly allocabednuch spectrum space for

12 see Turner Broadcasting System v. FCC, 117 SL13% (1997).

13 See United States v. O'Brien, 391 U.S. 367 (1968)

14 Assume, for example, that a City Council gavehezitizen 5 minutes to speak before it on a progose
regulation, and it allocated two hours for the mntiearing (allowing a total of 24 citizens to dpearhis
would mean that the 25th individual wishing to dpemuld receive no time at all. Assume that ttsgh2
citizen filed suit, arguing that the City’s alloiat of time improperly abridged his First Amendmeéghts.
The appropriate response would presumably be tioabting 4 minutes to each speaker, thus givirg th
25th speaker time to speak, would curtail the dpeéthe first 24, thereby possibly preventing thieom
addressing the merits of their position in suffitidepth. A court asked to resolve this questioghin
legitimately apply reasonable basis scrutiny, sihege is no apparent reason why the 25th speaker’s
speech interests would be entitled to greaterisgrthian the first 24.



educational broadcasting, thereby depriving thenpthof an opportunity to engage in
commercial speech? It is difficult to see how artavould use the First Amendment to
take spectrum away from one user in order to git@ another potential user.

In this instance, however, the plaintiff might reake additional argument that
the FCC has engaged in a form of content-discritiina-that a distinction between
non-commercial and commercial broadcasting can lbalgnade by reference to the
station’s program contertand hence that strict scrutiny should apply. Agdiseems
probable that a court would apply reasonable lssiginy to reject plaintiff's argument,
since the FCC made its spectrum allocation decisitimout reference to any particular
program or viewpoin®

(4)  Allocation of Spectrum by TimeDivision. In the early days of radio, the
FRC and FCC occasionally allocated one frequentwacapplicants—and in some
instances to both a commercial and a non-commeapglcant. Each would receive the
right to operate on the same frequency, for exapi@diours a dalf Today, there is no
reason, either in spectrum physics or constitutitave, why the FCC might not follow a
similar course—dividing, for example, one broaddesjuency among two applicants,
giving each 12 hours a day; or dividing one frequyesimong seven applicants, giving
each one day of the weék.

The FCC might even create a common carrier systemyltimate time division
scheme, in which the licensee assigned the frequeaald be required by law to make
it available to any applicant who wished to usenita first-come, first-served basis.
Under such a system, practical notions of spectsaarcity” would vanish. Every
individual would have a “right” to broadcast, j&st every individual has a “right” to
stand in line for admission to the Museum of Modérhin New York. Sooner or later,
with patience and enough money, every individual@¢de a broadcaster, if only for a
limited time periodi8

15 Compare Turner Broadcasting System v. FCC, 157 U174 (1997). Is there a limiting case here—for
example, an FCC allocation of 23 frequencies for-acommercial applicants and 1 for a commercial
applicant, where only 2 of the non-commercial freragies were occupied and dozens of commercial
applicants are waiting in the wings? Even in ttdse, a successful plaintiff would have to argot tmat

he had a right to a broadcast frequency, but thditad a right to engage ¢dommercialbroadcasting, a
somewhat more difficult case to make.

16 Commercial licensees ultimately squeezed out trai-commercial partners, successfully arguing to
the FCC that they should be given more and motkeo$tation’s time allotment, since they could ise
more “efficiently” (i.e., they could broadcast I@rchours, given their access to advertising revenue
whereas non-commercial broadcasters could nahgil allotment of house due to a lack of fundin§ge
R.W. McChesney, Telecommunications, Mass Media,efnDcracy: The Battle for Control of U.S.
Broadcasting, 1928-1935 (Oxford Univ. Press, 1994).

17 Although these various applications for one femey could each operate their own transmitter, it
would make commercial sense for them to sharenanméter, studio and facilities in a manner simitar
newspapers’ Joint Operating Agreements.

18 Under such a system, the FCC might also reqo@éitensee to make available some portion of tme
a free or substantially reduced cost basis, mikehitiauthorizes local franchising authorities équire
cable television systems to provide public accéssels today.



Could a plaintiff challenge such FCC time divisparguing that he had a First
Amendment right to receivmore timethan others—more than 12 hours a day in a split
frequency, for example, or more than one day a weekseven-day allocation scheme,
or more time than anyone else under a common caaieme? Again, it would seem
that reasonable basis scrutiny would generate 8 8Nswer. One applicant, having been
awarded 12 hours out of 24, for example, would seehave no particular First
Amendment right to obtain more—at a cost of redgdiis co-tenant’s time to, say, six
hours. Whatever the policy merits of any particH&C time allocation, therefof8 jt
would not seem to be subject to compelling or @atggrmediate scrutiny.

Government-Created Scar city:
A First Amendment Rationalefor Broadcast Regulation

“It does not violate the First Amendment to trdaehsees given the
privilege of using scarce radio frequencies as psxor the entire
community, obligated to give suitable time andrdtts to matters of
great public concern. To condition the grantingrenewal of licenses on
a willingness to present representative communéws on controversial
issues is consistent with the ends and purposé®sé constitutional
provisions forbidding the abridgment of freedonsjpéech and freedom of
the press.”

— Red Lion Broadcasting Csupra

We have now arrived at the crux of the matter.aW& apparent is that traditional
notions of spectrum “scarcity” are misconceivede Broadcast spectrum is not
inherently more or less scarce than a wide rangehefr tangible and intangible
commodities. There are physical limits on the sp®e needed to present one’s
argument in a city council meeting or Supreme Cotat argument (two cannot speak at
once), just as there are physical limits on thespm needed to broadcast (two cannot
broadcast on the same frequency and in the saratdo@t once). What is critical for
our purposes, however, is the way the governmenthasen to divide up the
opportunities for speaking—whether before the Smgr€ourt or a broadcast audience.

19 |t could be argued, for example, that a commariarasystem is inherently defective under thetFirs
Amendment, since it would prevent any one licerisa® building up a coherent body of programming (as
a newspaper can create a coherent body of text)tha divisions of spectrum in force today, whighe
almost total control to one licensee, are congtitatly required. Whatever the merits of such angats

on a policy level, it seems doubtful that they wbrite to a constitutional level, in which a cocotild be
asked to strike down a common carrier allocatistesy on First Amendment grounds. This is primarily
because such a spectrum allocation balances oonésmtech rights against another. A common qarrie
system of broadcast speech might deprive one spebitee substantial amounts of broadcast time that
today’s licensees possess, but this would be cobalanced by the First Amendment benefits resgiltin
from a system in which thousands or millions oizeibs would be given their first right to speak otree
broadcast media.



The most fundamental decision in the FCC’s entileeme of allocation is its
decision to give one applicant an entire frequenaystead, for example, of splitting a
frequency between two licensees (e.g., one duheglay and one during the night), or
between seven licensees (one for each day of tek)ywar creating a common carrier
system in which anyone could, for a specified amafitime, become a broadcaster by
simply purchasing the time to become oiié&e broadcast spectrum is scarce because
the government has chosen to give it to just asfaxakers, instead of many, not because
of its inherent physical characteristics or theeinsity of demand for its utilization.

The FCC'’s “rules” of speech allocation in an ifeeence-based medium, in other
words, tilt substantially in favor of a very fewrfonate licensees, who are able, also
according to these rules, to control virtuallyalkheir frequency’s time, twenty-four
hours a day, to the general exclusion of otherlsggs&® Thisgovernment created
scarcitymay be perfectly reasonable, and even good frexyuaiocation policyg! but it
also provides the theoretical basis for the govemtia regulation of broadcast
programming.

Take, for example, the problem of political broasting time. Various proposals
have been made to require broadcast licenseesvalprpolitical candidates with free
time in which to present their views to the eleate?? Broadcast licensees have
typically responded, invoking analogies to newspsped the print media, that such a
regulation would deprive them of their First Amerefhhrights editorially to control the
content of their station’s programming.

Conceptually, however, the First Amendment wowdainly seem to allow the
FCC to give a broadcaster a license to use hisiémey 24 hours a day for most of the
year, but withhold, say, one hour a day from tlzarisee’s control during the 60 day
period before a national election. During this @ @eriod, the FCC could require this
hypothetical licensee to turn off its transmitteediour each day, during which hour the
government would simultaneously turn on its trartniuned to the same frequency.
The government could then make that hour equallypablicly available to all
candidates in the election on a first-come, fiesstred (common carrier) basis.

Could a broadcast licensee successfully argughibdtirst Amendment gives it a
constitutional right to broadcast 24 hours a dag ytear around, and that the government
would be violating that right if it withheld one tioa day during the 60 day period prior
to an election? Clearly not. The government wdaddble to justify withholding that
hour (or not granting it to the licensee in thstfinstance) on the need to create new
speech opportunities for dozens or hundreds ofidates who might otherwise be barred

20 See CBS v. DNC, 412 U.S. 94 (1973), deferrintheoFCC’s allocation scheme in which virtually all
editorial control over each frequency is givenridividual licensees, subject only to such reguietias the
FCC's fairness doctrine.

21 The FCC's allocation scheme is not necessatilggione; indeed, it may be the most reasonable
method for providing high quality diverse programmi The current scheme does, however, have
profound implications for the constitutionality pfogram regulations (see discussion below).

22 See separate paper by Westen, A Proposal: Mextiasa for All Candidates and Ballot Measures.
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from presenting their views to the electorate. Téislassic channel sharing, as
referenced byredLion. Such a balancing of speech rights would supaks reasonable
basis scrutiny.

Now let us assume that the government might redsgrconclude that such a
system would be inefficient—requiring the governinenoperate thousands of
transmitters across the country, duplicating imgwemmunity all the existing licensees’
transmitters, just so political candidates couloBloicast their views on the government’s
transmitters for one hour a day during a 60 dajogdegrior to an election. Instead, could
the require its existing licensees to mékeir transmitters available for such a purpose?
Under what conditions would such a requirementdrestitutional?

The answer requires a distinction between two tipres whether the government
can require the licensee to shardmggjuencywith others, and whether the government
can require the licensee to shareitsadcastfacilities with others? Clearly the FCC
could require a licensee to relinquish (or not obia the first instance) one hour a day
for each of the 60 days before an election sotllgagovernment could turn on its
transmitters and allow candidates to use them emtbadcasters’ frequencies (see
discussion above). Indeed, the FCC might conteat] tonceptually, it had never given
the licensee that time as part of its license.

Could the FCC also require the licensee to tuer tive use of its transmitter and
other facilities (studios, cameras, editing systezts) for candidates to use? The answer
would also seem to be “Yes,” under two possiblenades.

First, the FCC might reasonably conclude thanbees must make their facilities
available to candidates in partial exchange fowedae of their spectrum, which they
have essentially received without payment. Unbisrapproach, the value of the
licensee’s spectrum would first be estimated, therrental value of the licensee’s
facilities would be deducted. So long as the valiuthe frequency exceeded the value of
the rentals, there would be no chatge.

Second, and alternatively, the FCC might deemm$iees to have made an implicit
choice: that they would rather accept a systemmuntieh they would occasionally be
required to provide the free use of facilities @hdnnel capacity to political candidates
for a short time during the year, than they wouwdept a system in which they had
control over programming—as in a common carrier reginie.other words, in exchange
for giving licensees consideralyorethan they might otherwise be entitled (i.e.,
virtually complete control over their frequency faost of the year), the government
would be entitled to ask for something in exchangjfeeperiodic and limited use of their
frequency for public interest purposes.

23 See, e.g., paper by Charles Firestone, The $Spec@heck Off Approach, in which licensees would be
offered a choice: pay for their spectrum and alloescandidates to buy time with public funds (dediv
from the spectrum fee), or not pay for their spgotiand provide candidates with offsetting free time
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The history of the 1934 Communications Act suggespport for this second
scenario. Broadcasters wanted assurances fronr€sspat they would have a wide
range of editorial rights amibt be treated as common carriers; in turn, Congrested
a commitment from the broadcasters that they wptigide programming in the public
interest (e.g., equal opportunities for politicahdidates, etc.). This 1934 version of
“let's make a deal” generated two important legalMsions: the prohibition on
“‘common carrier” regulation (in Section 3(h) of thet), and the better known
requirement that broadcasters operate in the “pufterest.”

What is not generally understood is that Sectigr) Serves as the illustrative
linchpin in the government’s systemgdvernment-created or legally-created “scaréity
in broadcasting. When Congress in 1934 prohibtedRCC from ever adopting a
common carrier system for broadcasters, this efelgtprevented the vast majority of
the American public from ever having the right peak directly over the broadcast
medium in their own words or moving imagéd.he government made this concession
to the broadcasters in exchange for their commitrteeprovide some measure of public
interest programming.

These two scenarios differ significantly. In firet scenario, the costs of the use
of the licensee’s facilities are offset againstuihkie of the licensee’s free use of
spectrum. In the second scenario, the use ofdeedee’s facilities, either by outside
speakers such as political candidates, or by te@siee on behalf of outside audiences as
in children’s programming, is offset against théuesof the licensee’s receiving almost
total control over his allocated spectrum (in castiwith the diminished value of that
spectrum to the licensee under a common carri¢ersys®

24 By analogy, it would be as if a City Council annced that, in the interest of conserving timehi
future only a few carefully selected spokespersonthe community (“trustees”) would be able tog@et
testimony before it on matters of public interdst, it would require these spokespersons to fagliect

all the views of the community. If such a systesrevimplemented, it would be a mistake to attempt t
justify it on the basis of “spectrum scarcity” ittyccouncil meetings. Instead, it would simply be a
alternative set of rules (not a desirable one, gggshfor allocating interference-based spectrum.

25 The law of “unconstitutional conditions”, thoughvee thoroughly developed by the Court, might also
be useful here. I8herbert v. Verne374 U.S. 398 (1963), for example, the SupremeiGoualidated, on
First Amendment grounds, the dismissal of a govemtremployee for failing to work on a Saturday (the
employee was a Seventh Day Adventist whose religiohibited work on Saturdays). The Court ruled
that a Saturday work requirement imposed an unitatishal burden upon a protected constitutionglhti
A broadcast licensee might argue that a requireth@tthe present the views of others over his own
facilities for a relatively brief period of timeipr to an election amounts to an unconstitutiomaildition
placed on his speech (use of the spectrum). Theppate rebuttal is to point out that$herbert v.
Verner, the government was asking an employee to give egnstitutionally protected right (practice of
religion) in exchange for an economic opportunégnployment). The Court held that employment cannot
be so burdened. In the broadcasting case, how@eansees are being asked to give up control aver
small portion of their speech facilities in ordemhaximize the speech rights of others. In thigasion, the
constitutional equities favor the rights of thesidé speaker and the audiences that wish to hear fihe
“condition” imposed is a speech-favoring conditian,analysis more appropriate to an interferencedba
medium (see discussion above).



12

Conclusion

“Alicensee . . . has no constitutional right to the one who holds the
license or to monopolize a radio frequency to thawesion of his fellow
citizens.”

— Red Lion Broadcasting Casypra

What is interesting about this famous Supreme Csiatement is how clearly it
doesnot apply to newspapers or the print media. It wdaddlifficult, in light of the
Tornillo decision, to paraphrase thus: “A newspaper as.no constitutional right to be
the one who holds the right to print or to monopethat newspapeto the exclusion of
his fellow citizens.”

It might be possible to interpret the first claws holding only that anyone,
whether a potential broadcaster or newspaper dlifas an equal right seek to
becomea broadcaster or publisher. The second clause\er, is more difficult.
Virtually every Supreme Court decision on the sabyeould reject the conclusion that a
newspaper publisher has no constitutional riglittonopolize” his newspaper “to the
exclusion of his fellow citizens.” As the Courigén Tornillo, the function of a
newspaper editor is to edit, and that inevitabgutes in its excluding the views of others
as the editor sees fit.

The appropriate way to understand the validitthaf second clause froRed
Lion, in the context of broadcasting, is to read ithi@ context of “government-created
scarcity.” A broadcast licensee has no constitaioight to monopolize the frequency
he has received from the FCC because, along wathfrlquency, the broadcaster has
also received a government-created legal righkévase almost total control over it and
exclude virtually anyone it wishes from its use.ekchange for this near absolute grant
of editorial control, the government can legitinbatequire that a licensee, within
reasonable policy parameters, “share” its frequevitly others, either by turning it over
to them for short periods of time (as with politicandidates under Section 315), or by
producing programming on their behalf (as with dtgh’s television programming). By
contrast, although a newspaper publisher usesesoawsprint to publish, that newsprint
has not been made scarce by any action of the ot in order to divide up an
interference-based medium with other potentialsjssor could the government attempt
to do so since printing does not utilize an intenfee-based mediu#f.

In short,Red Lion’sbasic assumptions only make sense in the context o
interference-based medium, which the governmentdtamalized not by opening it to
all under, say, a common carrier policy, but indtbg giving licenses almost total

26 |f trees were struck by a sudden plague, makéawgsprint physically scarce, would the government be
able to limit the number of newspaper publishedl iarso doing require publishers to “share” their
facilities with others, so that all views could é&gressed? Since the market place of supply amaucle
would rationalize this newsprint by questions oftcthis might not be necessary.
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editorial control over their frequency in excharige“public interest” programming
obligations on behalf of listening or viewing audtes.



