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EXECUTIVE SUMMARY

THE SUBJECT OF ELECTION REFORM has
garnered enormous public attention since the
dramatic 2000 presidential election. From vot-
ing machines to provisional ballots to voter iden-
tification requirements, the “nuts and bolts™ of
the country’s election systems have generated
concern across the political spectrum. Yet in the
face of considerable disagreement over what
changes should be made, the debate has too
often proceeded without an adequate under-
standing of existing rules and practices. Partic-
ularly in need of scrutiny is how the changes
required by the Help America Vote Act of 2002
("HAVA”), passed by Congress in response to the
2000 presidential election, as well as many re-
cent state-initiated changes, have altered the
election environments at the state and local level.

This report seeks to help fill that gap by de-
scribing the results of a yearlong study of elec-
tion administration in five key Midwestern
states: Illinois, Michigan, Minnesota, Ohio,
and Wisconsin. Not only have these five states
historically played a pivotal role in national pol-
itics, but they also provide examples of a vari-
ety of approaches to election administration.
The views and experience of these five states
— some five years after HAVA's passage and one
year before the 2008 general election — are
therefore of significance not only regionally
but also nationally.

THE ECOSYSTEM MODEL

We have divided the election administration top-
ics addressed in this report into nine areas: (1)
institutional arrangements; (2) voter registration;
(3) challenges to voter eligibility; (4) voting tech-
nology; (5) early and absentee voting; (6) polling

place operations; (7) ballot security; (8) provi-
sional voting; and (9) vote counting, recounting,
and contests. We approach this study with the
conviction that, within each state, these nine
areas should be understood as constituting an
election “ecosystem.” By that, we mean that
changes in any one part of the system are likely
to affect other areas, sometimes profoundly.

Part I of the report (Chapters 1 and 2) sets forth
the goals and methodology of our report. A
healthy election ecosystem should promote
three core values: access, integrity, and finality.
The value of access seeks to ensure that all citi-
zens in our representative democracy can readily
and equally participate in the selection of those
who represent them (and in decisions regarding
ballot issues). The value of integrity seeks to en-
sure that the election process occurs in a fair, ac-
curate, and transparent manner that protects
voter privacy and minimizes the potential for
fraud. The value of finality recognizes that the
outcomes of elections need to be determined ex-
peditiously and conclusively. These values are
sometimes in tension with one another, but a
sound election ecosystem must serve them all.
As part of our analysis of the election laws and
practices of the five states, in each state we con-
ducted a series of interviews with state and local
election officials, as well as with others knowl-
edgeable about a particular state’s election sys-
tem. Though focused on these five states, the
study provides insights on election administra-
tion that are of national importance.

FINDINGS IN THE FIVE STATES

Part II of the report (Chapters 3 through 7)
draws upon the nine areas of analysis to de-
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scribe the distinctive features of each state’s
system for administering elections, including
the manner in which the state has endeavored
to comply with HAVA’s requirements and sig-
nificant issues that have emerged in each state
in recent years. Each state chapter is followed
by a summary description of that state’s law
and practice in each of the nine areas of elec-
tion administration. We discuss the states in an
order roughly reflecting the health of their
election ecosystems, beginning with the states
having the most pressing problems.

OHIO FINDINGS

No state’s election system has received greater
attention in recent years than Ohio’s, and for
good reason. The state’s recent history exhibits
serious issues in a variety of areas, including
voter registration, provisional ballots, voter
identification, and voting technology. In the
2004 election, voters in some parts of the state
reportedly experienced lines of up to ten
hours. Cuyahoga County, where Cleveland is
located, has had some especially troubling
problems in recent elections, including diffi-
culties in transitioning to new voting technol-
ogy and polling places opening late. Key
features of Ohio’s election ecosystem are:

B The prominent role of the secretary of
state, including former Secretary of State
Kenneth Blackwell and his successor, Jen-
nifer Brunner;

B Deficiencies in the state registration data-
base required by HAVA, which falls short
of the goals set by Congress and the
needs of local election officials;

B Variations in the administration of elec-
tions across counties, especially in provi-
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sional balloting, the training of poll work-
ers, and election technology;

B Troubles in Cuyahoga County, Ohio’s
most populous county, which includes
Cleveland; and

B Persistent election litigation, including
over twenty active suits pending against
the state as of January 2007, relating to
every aspect of Ohio’s election ecosys-
tem.

ILLINOIS FINDINGS

Illinois has a long reputation for political cor-
ruption, and not without some justification. Its
history of election fraud and abuse, although
diminishing, has contributed to a culture of
suspicion and lack of cooperation between
election officials that disserves the state’s highly
decentralized ecosystem. The various counties
and cities with responsibility over elections
conduct their business in many different ways.
The state’s biggest challenge is to put the past
aside and work together to create a reasonably
consistent experience for every voter and a rea-
sonably consistent treatment of every ballot.
The distinctive features of Illinois’ election
ecosystem include:

B Decentralized administration with a
relatively weak central elections authority
that does not effectively ensure consis-
tency across counties and cities;

B A history of fraud that, while diminishing,
continues to pose risks and to foster dis-
trust and lack of cooperation among the
highly decentralized local election offi-
cials;



B Chicago and Cook County, two huge,
separate election jurisdictions that face a
level of complexity in administering elec-
tions that is unsurpassed in the Midwest;

B Inconsistencies across jurisdictions within
the state, on everything from provisional
voting to post-election procedures, a phe-
nomenon largely attributable to the lack
of a strong central authority; and

B The risk of litigation, especially Equal
Protection claims similar to those brought
in Ohio, should there be a close election.

MICHIGAN FINDINGS

Michigan has experienced fewer election ad-
ministration problems than Ohio or Illinois in
recent years, although Detroit’s mishandling of
absentee ballots in that city’s 2005 municipal
election was the culmination of years of con-
cern about the city’s election administration.
Michigan is now implementing a voter identi-
fication requirement that had been on hold for
a decade until the state supreme court, divided
on party lines, approved it earlier this year.
The partisan split in the state judiciary over this
issue highlights a concern over whether state
courts generally are well-suited to handle po-
tential election litigation in a manner that will
inspire public confidence. Key features of
Michigan’s election ecosystem are:

B The predominant role of municipal offi-
cials, including over 1,500 city and town-
ship clerks who have primary
responsibility for running elections.

B A healthy working relationship between
state and local election officials, marked
by the responsiveness of the state’s bu-

reau of elections to municipal clerks,
which contributes greatly to consistency
in the administration of elections;

B Michigan’s “Qualified Voter File,” now al-
most a decade old, which serves as Michi-
gan’s HAVA-compliant statewide voter
database and has been a model for other
states;

B A uniform system of optical-scan voting,
now in use throughout the state; and

B Concern about the state supreme court,
now bitterly divided along party lines on
voter identification and other issues,
should potentially determinative election
litigation come before it.

WISCONSIN FINDINGS

Wisconsin’s current election system retains fea-
tures of the political culture associated with the
LaFollette era of progressive reform. Since
1976, the state has permitted voters to register at
the polls on Election Day, a reform that has
spurred exceptionally strong turnout. Wisconsin
has mostly been free of the accusations that have
dogged some election officials in other states,
particularly those elected on a partisan basis. At
the same time, Wisconsin’s decentralized system
of running elections — in which responsibility
rests among 1,851 municipal clerks — has a
downside. Foremost among the challenges is
the difficulty of achieving uniformity in the ad-
ministration of elections across the state. Key
features of Wisconsin’s election ecosystem are:

B A culture of nonpartisanship and profes-
sionalism in the administration of elec-
tions, which helps ensure consistency
among Wisconsin’s municipalities;
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B An Election Day Registration system,
which has successfully increased turnout
without increasing fraud, and has the
added benefit of reducing reliance on
provisional ballots;

B Problems in the state voter registration
database, including slowness in the
system, the inability to check voter
records against other records, and
problems in generating absentee ballots;

B A system for resolving post-election
disputes that likely would be seriously
tested in the event of a close statewide
race, especially if Wisconsin were the
critical state in a presidential election.

MINNESOTA FINDINGS

Minnesota, another Election Day Registration
state, has the highest percentage of voter par-
ticipation in the nation, with virtually no evi-
dence of unlawful voting. Elections in both
2004 and 2006 were widely regarded as having
gone smoothly throughout the state, with min-
imal problems. Yet in the recent past the state
also has weathered some serious criticism that
its election officials, particularly its former
elected secretary of state, have behaved in an
excessively partisan fashion. And its underly-
ing culture of cooperative decisionmaking
shows some signs of waning, thus increasing
the chances that the state’s election processes
may become a casualty of partisanship. Key
features of the state’s election ecosystem are:

B A healthy political culture that empha-
sizes both civic engagement and electoral
integrity;

B The central role of the secretary of state in
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Minnesota election administration,
though sometimes one that has been
played controversially;

B The importance of Election Day Registra-
tion, which is largely responsible for the
state’s exemplary turnout and has been a
model for other states; and

B Uniform technology and sound procedures,
which help promote consistent and fair
treatment of voters across the state.

GENERAL OBSERVATIONS AND
RECOMMENDATIONS

Our examination of Ohio, Illinois, Michigan,
Wisconsin, and Minnesota yields valuable in-
sights for election administration across the
United States. The specific background and
traditions of each state substantially influence
its election ecosystem. Nevertheless, we think
it possible to draw some general lessons, which
are set forth in Part IIT (Chapters 8 through
10). Our key observations and recommenda-
tions include:

B Statewide equality should generally trump
local autonomy. 1t is critical for states to
accord equal treatment to all their citizens,
especially with respect to the casting and
counting of ballots. Therefore, although
each state ought to do more to foster local
experimentation, this should occur only
within a framework that guarantees the es-
sential equality of the right to vote.

B A strong state elections authority is
critical. The health of a state’s election
ecosystem depends on having an effective
state elections authority, which can
promote statewide consistency, avoid any



appearance of bias, and provide helpful
guidance to local election officials. State
legislatures must give their election offi-
cials the tools to enforce consistency in
the application of state law across coun-
ties and municipalities.

States should work to improve both access
and accuracy by relaxing barriers to regis-
tration and complying with existing federal
laws governing registration. One way of
doing this is Election Day Registration
(“EDR”), a reform that has achieved great
success in increasing participation in Min-
nesota, Wisconsin, and the other states in
which it has been implemented. EDR also
has the side-benefit of virtually eliminating
the need for provisional ballots, although
for a state fearful of EDR, an alternative
would be “provisional EDR,” in which new
registrants at polling places would cast pro-
visional ballots that would count upon veri-
fication of their registration information.

States should provide clear guidance on
provisional ballots. States that rely on pro-
visional ballots must set clear rules for both
who should receive a provisional ballot and
the circumstances under which provisional
ballots will be counted. Tt is also critical
that the process for verifying and counting
provisional ballots be transparent.

States should consider in-person early
voting instead of expanded absentee vot-
ing. In-person early voting promotes
convenience, without the same risks of
fraud and error that exist with liberalizing
absentee voting by mail.

Election integrity efforts should focus on
“insider” fraud. Problems of election

fraud today almost always involve absentee
voting or insider corruption. States should
avoid instituting practices that might con-
stitute barriers to voter participation in the
name of preventing fraud and focus on re-
fining the checks against insider fraud.

State and local officials must continue
to enhance poll worker recruitment
and training. Among the greatest
challenges facing our democratic sys-
tem is the difficulty in staffing
polling places with an adequate num-
ber of sufficiently trained workers.
Larger, economically depressed
urban areas are especially likely to
have problems. Local entities should
be encouraged — and funded - to ex-
periment with new ways of attracting
and preparing poll workers.

States should reexamine their post-election
procedures, to ensure the evenhanded and
prompt resolution of disputes. It is of the
utmost importance that vote counting and
recounting be conducted in an evenhanded
manner, either by nonpartisan officials or
bipartisan teams. None of these five states
has in place a final arbiter of a post-election
dispute with the institutional credibility
that both sides would perceive as fair. In
that sense, all of these states — and probably
most states in the country — have failed ad-
equately to prepare for the next election.

Congress should revisit the statute govern-
ing presidential election disputes. The
timetable for resolving presidential elec-
tions needs to be revised to give states
more time to resolve post-election disputes
before the “safe harbor” date under federal
law (now thirty-five days after the election).
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SPECIFIC REFORMS FOR THE FIVE STATES

Chapter 10 recommends priority reforms tai-
lored to the existing election ecosystems of
each of the five states in this study. We have
kept our list to the three most important pri-
orities, both to maximize the ability of policy-
makers to focus on a few critical goals and to
reduce the prospects of destabilizing change.

OHIO REFORMS

B Develop bipartisan leadership over
election administration.

B Replace the elected chief elections
officer with a nonpartisan statewide
elections director.

B Create nonpartisan tribunals to resolve
election disputes.

ILLINOIS REFORMS

B Replace the state board of elections with
a nonpartisan statewide elections director.

B Increase trust in the integrity of state
elections by making local election officials
more accountable.

B Create nonpartisan tribunals to resolve
election disputes.

MICHIGAN REFORMS

B Update the Qualified Voter File.

B Enhance the chief election officers ability to
ensure consistency among municipa]ities.

x| From Registration to Recounts

B Improve poll worker recruitment and

training.

WISCONSIN REFORMS

B Create a strong election division of the

new Government Accountability Board.

B Tmprove the Statewide Voter Registration
System.

B Reform the post-election dispute

resolution processes.

MINNESOTA REFORMS

B TImprove poll worker recruitment and

training.

B Experiment with in-person early voting, in-

stead of expanding mail-in absentee voting.

B Develop nonpartisan institutions for
administering elections and resolving

disputes.

We close with one final, overarching theme
that has repeatedly arisen throughout our
study: Improvement of each state’s election
ecosystem depends upon nonpartisan and pro-
fessional administration at every level, some-
thing that will require structural and not just
attitudinal changes. We are optimistic about
the prospects for reaching this goal, but recog-
nize that it will take dedicated and concerted
efforts on the part of elected officials, admin-

istrators, and citizens alike to get us there.



INTRODUCTION
ELECTION REFORM

THE SUBJECT OF ELECTION REFORM has
garnered enormous public attention since the
dramatic 2000 presidential election. From vot-
ing machines to provisional ballots to voter
identification requirements, the “nuts and
bolts™ of the country’s election systems have
generated concern across the political spec-
trum. Yet in the face of considerable disagree-
ment over what changes should be made, the
debate has too often proceeded without an ad-
equate understanding of existing rules and
practices. Politicians and advocates often have
put forward their own preferred solutions,
without taking the time to gather evidence
drawn from the actual experience of the state
and local entities that run American elections.

Particularly in need of scrutiny is how the
changes required by the Help America Vote
Act of 2002 (“HAVA”), passed by Congress in
response to the 2000 presidential election, as
well as many recent state-initiated changes,
have altered the ecology of the election sys-
tems of each state. Such information is a nec-
essary predicate to recommending what can be
done prospectively to improve the administra-
tion of elections.

This book seeks to help fill that gap by describ-
ing the results of a yearlong study of the statu-
tory, regulatory, and judicial frameworks
shaping the election administration procedures
of five key Midwestern states: Illinois, Michi-
gan, Minnesota, Ohio, and Wisconsin. Not
only have these five states historically played a
pivotal role in national politics, but they also
are broadly representative today of the political

character of the country as a whole. In these
states, perhaps more than in other regions of
the nation, reside the proverbial “median vot-
ers,” whom both major political parties en-
deavor to persuade. As a result, statewide
races in these states tend to be particularly
competitive and close, making the need for a
well-working electoral system especially press-

mg.

Since the 2000 election, each of these bell-
wether states has undertaken the challenge of
revamping its election system. In the fall of
2006, gubernatorial contests in all five of these
states provided an opportunity to test the cur-
rent conditions of their revamped electoral sys-
tems. Anticipating this event, in the summer
of 2006 we set out to monitor and study how
the election systems in these states would func-
tion, first analyzing in detail each state’s legal
landscape governing the conduct of elections,
and then paying careful attention to the diffi-
culties that unfolded in these states during the
2006 “midterm” election season. Thereafter,
in each state we conducted a series of inter-
views and meetings with local and state elec-
tion administrators and officials, seeking to
understand how the underlying statutory and
judicial standards governing election processes
in these states are actually applied on the
ground.

We believe that the views and experience of
these five states’ election administrators and
other officials, and more generally the manner
in which these states now conduct their
processes of democracy — some five years after
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HAVA's passage and one year before the 2008
presidential election — are of significance not
only regionally but also nationally. Accordingly,
in the pages to follow, we report the results of
our study, in the form of both a state-by-state
analysis and a cross-state comparison of funda-
mental matters of election administration, ac-
companied by some general observations and
recommendations on these matters.

Part I contains two chapters. Chapter 1 pro-
vides background concerning the need for our
study and outlines our research methodology.
Chapter 2 then describes in more detail the
particular matters of election administration
that we have included in this study, grouped
into the following nine areas: (1) institutional
arrangements; (2) voter registration; (3) chal-
lenges to voter eligibility; (4) voting technol-
ogy; (5) early and absentee voting; (6) polling
place operations; (7) ballot security; (8) provi-
sional voting; and (9) vote counting, recount-
ing, and contests. As Chapter 2 explains, these
related topics should be studied not in isolation
but instead as an election “ecosystem,” in
which each area affects, sometimes profoundly,
several other areas.

In Part IT, Chapters 3 through 7 describe what
is occurring in these nine areas within the five
states, including the manner in which each
state has endeavored to comply with HAVA's
requirements. These state-specific chapters
identify the most significant aspects of the
state’s statutory, regulatory, and judicial frame-
works that govern election processes. They also
assess how well each state’s election ecosystem
in fact is working.

In Part ITL, the three concluding chapters then
contain some general conclusions and obser-
vations, as well as specific proposals for im-
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provement and reform. We both compare
these states, and consider how each state can
achieve more fair, efficient, and effective elec-
tion administration. We believe that these pro-
posals in particular, and this study generally,
will be of interest to key state public officials,
legislators, election administrators, election
scholars, and opinion makers. We hope that
the study will help to elevate the accuracy of
the debate concerning election processes and
to guide policymakers as they work to shape
election ecosystems that are efficient, effective,
fair, and accessible to all citizens.



CHAPTER 1
BACKGROUND AND METHODOLOGY

IT IS AN OBVIOUS but frequently unexamined
truth that democracy — the exercise of govern-
ment power at the direction of its citizens — de-
pends on a sound method for measuring
citizen preferences. Accordingly, the United
States repeatedly sends election observers to
other countries to monitor how successfully
they are promoting core democratic values in
the conduct of their elections. This study is an
effort to monitor and report on how well we
are promoting core democratic values in the
conduct of our elections here at home.

We have approached this study with the con-
viction that a healthy election ecosystem
should promote three core values: access, in-
tegrity, and finality.! The value of access seeks
to ensure that all citizens in our representative
democracy can readily and equally participate
in elections. The value of integrity seeks to en-
sure that this voting process occurs in a fair, ac-
curate, and transparent manner that protects
voter privacy and minimizes the potential for
fraud. The value of finality recognizes that
elections, and any resulting disputes over their
outcome, must be concluded expeditiously, so
that political representatives can serve with
their electorate’s full confidence at the time ap-
pointed for the start of their terms. These
three values inform this study of election ad-
ministration in Illinois, Michigan, Minnesota,
Ohio, and Wisconsin.

The history of voting in the United States is
one of increasing access to the electoral
process. From removal of property qualifica-
tions, to the adoption of the Fifteenth Amend-

ment, to the granting of women’s suffrage, to
passage of the Voting Rights Act, to the reduc-
tion of voting age to 18, the proportion of the
general public eligible to vote has increased.
To be sure, progress has not always come eas-
ily. It has in fact been sporadic, marked by
short periods of rapid change, often followed
by long periods of stasis or even backsliding.

Practical barriers to participation remain. Ex-
amples include polling places that are inacces-
sible to certain voters, such as those with
disabilities or limited English proficiency;
polling places that are overcrowded or open
only during inconvenient hours; potential vot-
ers intimidated from going to the polls; and
registration requirements that impede some
eligible voters from qualifying to vote.

The history of voting in the United States is
also one of remarkable improvements in the
integrity of the electoral process. The anony-
mous ballot was one early reform that reduced
the potential for corruption, by making it much
more difficult for voters to sell their votes or
be coerced into voting a particular way. Partly
to reduce the risk of ballot box stuffing, paper
ballot voting gave way to machine voting,
which although also manipulable was seen as
rendering outright vote fraud more difficult.
The focus of attention now has shifted to the
security of electronic voting mechanisms,
which are also potentially manipulable but oth-
erwise may provide the most accurate form of
voting yet. Today, the largest potential for vote
fraud likely lies in the processes for voting by
absentee ballot. The processes for both Elec-
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tion Day and absentee voting therefore merit
continuing refinement to enhance the integrity
of our election systems. In addition, the rela-
tionship between the mechanisms of voting
and the individuals responsible for administer-
ing these mechanisms also merits continuing
attention, in order to promote the proper train-
ing and neutrality of election boards and

judges.

While the values of access and integrity figure
prominently in the history of electoral reform
and are widely accepted as touchstones of a
strong election system, the value of finality has
received comparatively little attention. Indeed,
some aspects of our contemporary election
ecosystems may actually be working to under-
mine the prospects for finality, as our election
processes become increasingly complicated
(and the number of matters on each ballot
grows), and as these processes are increasingly
litigated.

The 2000 presidential election brought home
the importance of the value of finality, as the
entire country witnessed how awkward and un-
settling it is to have election outcomes ulti-
mately resolved in court after a bitter and
protracted legal battle — and ultimately termi-
nated only because the clock had run out.?
Occasional resort to the courts to resolve close
elections, with the lingering uncertainty about
who will be the victor, may be inevitable, but
frequent lawsuits are not a desirable feature of
a sound election system. Rather, the processes
should be designed to maximize the likelihood
that the outcome will be determined quickly
and conclusively, with minimum court involve-
ment after Election Day.

All three of these values — access, integrity, and
finality — should successfully coexist in a sound
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election ecosystem. However, the excessive
promotion of any one of these values can
sometimes create tension with the others. For
instance, enhanced judicial review of election
procedures and irregularities may help to en-
hance access or to identify and resolve some
types of electoral fraud, but could come at the
cost of prolonged uncertainty about electoral
outcomes. The debate over voter identifica-
tion provides another example of this tension.
To some observers, requiring all voters to
prove their identity at the time that they vote is
an important step in protecting the integrity of
the voting process. Others, however, see some
voter identification requirements as doing little
to prevent fraud while significantly reducing
access to the polls for certain classes of voters.
Voter identification rules may also disserve the
goal of finality, to the extent that they result in
more provisional ballots being cast, which may
be fought over after an election.

In addition to giving rise to questions about such
matters as the appropriate form of judicial su-
pervision over electoral processes, or the proper
structure of a voter identification requirement,
state election systems also give rise to a number
of other questions about how to reconcile the
values of access, integrity, and finality. Chief
among these questions today is how to imple-
ment the provisional ballot requirements man-
dated by the Help America Vote Act ("HAVA”),
which Congress enacted in 2002.% Although
provisional balloting received a fair amount of
attention in the 2004 election, particularly in
Ohio, a number of issues deserve further atten-
tion. At stake is determining how best to mini-
mize the number of eligible voters who are
forced to vote a provisional ballot while maxi-
mizing the number of provisional ballots that
are actually counted (among those cast by eligi-



ble voters), all while streamlining the process for
speed and transparency.

The creation and use of the statewide elec-
tronic voter databases mandated by HAVA has
also posed new questions for our election
ecosystems. These databases have the poten-
tial to resolve some provisional balloting prob-
lems, and to reduce the prospects of electoral
fraud, but if not implemented carefully they
may also result indirectly in denying some cit-
izens the right to vote. Moreover, potential
problems with the registration databases may
be every bit as serious as, yet much harder to
identify than, glitches in the operation of a vot-
ing machine technology.

Indeed, today the most pressing issues sur-
rounding the mechanics of voting involve not
just what machines to use but how to imple-
ment those technologies. These questions in-
clude how to ensure that election boards and
poll workers are adequately trained in the set
up and operation of the equipment, know how
to assist voters properly, can troubleshoot
problems effectively, and will safeguard the in-
tegrity of the selected equipment throughout
the process. Allegations of misconduct in the
handling of ballots, electronic data packs, and
memory cards in the 2005 Detroit mayoral
race and the 2006 primary election in Ohio’s
Cuyahoga County (home to Cleveland) are but
two examples of the need for clear and sensible
procedures in this area. Related issues also in-
clude how to allocate the voting systems to en-
sure that each precinct has enough equipment,
and how to keep the equipment maintained

properly.

Separate and apart from questions about how
readily courts ought to intervene in adjudicat-
ing claims of election fraud are questions about

when courts should supervise the recounting
of close races. For instance, a large number of
provisional ballots could prevent a prompt de-
termination of an election’s outcome, and pro-
vide fuel for contentious litigation. Under what
circumstances, and with what evidentiary
showings, should courts intervene to resolve
close races?

These are some of the aspects of contemporary
election processes in the United States that we
discuss in the pages to follow. By analyzing
election administration in the five key states of
Illinois, Michigan, Minnesota, Ohio, and Wis-
consin, this study identifies ways in which spe-
cific election procedures may fall short. By
considering each state’s election ecosystem as a
whole, the study illuminates the extent to
which these states are currently fostering the
values of access, integrity, and finality overall.
After describing what is and is not working in
each state, the study offers some reflections on
what makes a healthy election system and rec-
ommends some systematic approaches to these
problems and challenges. We hope these rec-
ommendations will enable a state to enhance
these values throughout the entirety of its elec-
tion ecosystem.

In conducting this study, we proceeded as fol-
lows. After breaking the topic of election ad-
ministration into the nine subtopics presented
briefly in the Introduction (and discussed in
more detail in Chapter 2), we used these nine
areas to identify and research the answers to
more than fifty core questions relevant to un-
derstanding the legal framework within which
each state’s existing election ecosystem oper-
ates. This research began in the summer of
2006, when we commenced working under a
Joyce Foundation grant, and proceeded
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throughout the 2006 election season. We con-
ducted this research with the substantial assis-
tance of a number of law student research
assistants, and Election Law @ Moritz web edi-
tor Nathan Cemenska, who has continued to
collaborate in numerous aspects of the prepara-
tion of this report. We then posted a full set of
answers for “50 Questions for 5 States” on the
Election Law @ Moritz website, where it re-
mains  available  (at  http:/moritzlaw.
osu.edu/electionlaw/election06/50-
5_index.php). We invited the election adminis-
tration communities in each state to review the
answers and to alert us to any errors or omis-
sions. In addition, shortly after the November
2006, election, we prepared and also published
to the Election Law @ Moritz website a report
on the election administration experiences of
each state in the 2006 election (at http://morit-
zlaw.osu.edw/electionlaw/election06/Novem-
ber2006Votingin5KeyStates.php).

After the 2006 election, we focused our atten-
tion on collecting input from local election ad-
ministrators in each state by arranging and
conducting a series of meetings where we en-
couraged local officials to speak freely and
frankly about their experiences. We also
sought and collected input from many other
knowledgeable individuals in each state, in-
cluding state (in addition to local) election of-
ficials, election attorneys, government
prosecutors, and various advocacy and interest
groups. In each of the five states we held at
least two such meetings, and in some cases sev-
eral more, in addition to gathering additional
information by telephone and e-mail. Appen-
dix A contains a list of those individuals with
whom we met or from whom we received in-

formation helpful to our study.
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Meanwhile, throughout the study we have col-
lected and analyzed relevant social science re-
search and legal scholarship, including works
by various political scientists, other election law
research organizations, and a number of recent
government reports. Appendix B contains a
bibliography of the works that we have con-
sulted. We also have reviewed the “State
Plans” that each state prepared pursuant to the
Help America Vote Act. Additionally, as a core
component of our research, we have reviewed
court decisions addressing election controver-
sies in each state. These cases shed light on
the practical, political, and psychological fac-
tors that influence how courts intervene in the
processes of election administration, and in
turn help to complete the understanding of
each state’s ecosystem. As part of this compo-
nent of the study, we developed a typology of
election contests, described in greater detail in
Chapter 2, which we used to examine how
each state would handle several types of proto-
typical election problems.

Throughout the study, we have benefited enor-
mously from our interactions with, as well as
the previous work of, the many knowledgeable
election law scholars, political scientists, re-
form advocates, and election officials with
whom we share an interest in these issues. Yet
our study has confirmed that, notwithstanding
all the attention given to matters of election ad-
ministration since 2000, the field remains un-
derdeveloped in confronting the foundational
issues of democratic government that it in-
volves. Indeed, nothing approaching this type
of comprehensive analysis of individual states’
systems of election administration has previ-
ously been done. For instance, in its 2005 re-
port the Carter-Baker Commission did not
comprehensively assess the experience of



states in implementing existing election laws
(at a time when key provisions of HAVA had

not yet become effective).*

Similarly, the Cen-
tury Foundation’s working group report, while
making some recommendations for state-level
reforms, did not undertake the detailed analy-
sis of specific states’ election systems that
follows.” Likewise, the Government Account-
ability Office’s report on the 2004 election did
not approach its analysis from a systemic per-
spective.® We certainly are indebted to, and
have built upon, these and other previous con-
tributions to the field of election administra-
tion, but we nevertheless believe that the
analysis herein makes an important new con-
tribution.
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CHAPTER 2

PRIMARY COMPONENTS OF AN ELECTION ECOSYTEM

ELECTION ADMINISTRATION involves a
multitude of processes and events, supervised
and implemented by a variety of state and local
officials and offices. Although no one rubric
for analyzing these activities and individuals is
necessarily preferable, in this study we have
chosen to organize election administration se-
quentially into eight topical areas “from regis-
tration to recounts.” But first, critical to
understanding this entire sequence is an un-
derstanding of the particular administrative
structures that a state has chosen for oversee-
ing its elections. Accordingly, as the first of
nine areas of focus, we examine each state’s in-
stitutional arrangements for conducting elec-
tions. We then turn our attention to the eight
sequential categories of the election adminis-
tration process, beginning with the steps by
which a citizen qualifies to vote, and ending
with the way in which a contested election is
finally resolved.

As a preliminary to the state-by-state chapters
that follow, this chapter introduces in more de-
tail the matters that we have reviewed in each
of these nine areas, as well as the principal
ways in which we believe that these matters
ought to be understood as an election ecosys-
tem. The nine areas are: (1) institutional
arrangements, including the role of partisan,
nonpartisan, or bipartisan bodies in exercising
authority over election administration matters;
(2) voter registration, including both how reg-
istration occurs and how the state manages its
database of electors; (3) challenges to voter el-
igibility; (4) voting technology and equipment;

(5) early and absentee voting; (6) polling place
operations, including poll worker training; (7)
ballot security, including voter identification
requirements; (8) provisional voting; and (9)
vote counting, recounting, and post-election
contests. We have deliberately chosen not to
include in our study any of the processes by
which candidates or issues qualify to be on the
ballot, or any of the regulations that govern the
way in which campaigns occur, including the
complex and shifting mix of state and federal
laws regulating campaign finance contributions
and expenditures. Instead, we have limited
this study to the administration of the voting
processes themselves.

1. Institutional arrangements. In 2004,
Ohio attracted a great deal of negative public-
ity because its elected secretary of state, Ken-
neth Blackwell, was actively and publicly
involved in supporting individual candidates
and ballot issues (and generally positioning
himself to run for governor in 2006) at the
same time that he was responsible for admin-
istering the state’s elections. While some were
critical of Secretary Blackwell for his political
activities, others were critical of an administra-
tive structure that placed responsibility for
election administration in the hands of an offi-
cial elected on a partisan basis and subject to
the political realities of the day. In this respect,
however, Ohio is far from unique. In fact,
throughout the country the predominant form
of institutional arrangement is to assign an
elected secretary of state the responsibility of
serving as the state’s chief election officer.
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Three of the five states in this study, including
also Michigan and Minnesota, follow this same

approach.

By contrast, Illinois and Wisconsin use a state
board of elections to oversee their election ad-
ministration systems. In Illinois, the state
board consists of eight members, appointed on
a bipartisan basis by the governor with the con-
sent of the state senate. In Wisconsin, the state
board has historically consisted of eight or
more appointees, one designated by each of
the following individuals: the governor, the
chief justice of the state supreme court, the
majority and minority leaders of both houses
of the state legislature, and the head of each
political party in the state that received at least
ten percent of the vote in the preceding guber-
natorial election. But while the Wisconsin
board has final responsibility over election ad-
ministration, in practice it has delegated most
day-to-day matters to its nonpartisan executive
director. However, as of September 2007, Wis-
consin has completely restructured its board,
creating a new Government Accountability
Board to handle both election administration
as well as campaign finance regulation, as dis-
cussed in Chapter 6.

The five states differ not only in what individ-
ual or body has state-level responsibility over
elections, but also in how much authority re-
sides at the local level, and in how reliant local
election administrators are on their state level
counterparts. In addition, the five states also
differ in whether local level responsibility for
operating the polls and administering elections
resides primarily with the counties, as in Ohio
and Illinois, with the municipalities, as in
Michigan and Wisconsin, or involves more of a
hybrid, as in Minnesota. The states also differ
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in whether local administration is the respon-
sibility of a county or municipal clerk, either
elected or appointed, or instead occurs under
the direction of a bipartisan elections board.

2. Voter registration. Turning to the se-
quence of processes involved in conducting
elections, the first step in most states is to cre-
ate a roster of voters by requiring eligible indi-
viduals to register to vote. One alternative,
now employed only in North Dakota' but
more common in the days when America was
heavily agrarian, is to forgo registration entirely
and permit eligible voters simply to appear at
their polling place and declare their eligibility
on Election Day. Several other states, includ-
ing Minnesota and Wisconsin, in some fashion
permit voters to register at the polls on Elec-
tion Day. But the overwhelming majority of
American states, including Ohio, Illinois, and
Michigan, require voters to register to vote in
advance of the election.

Advance registration provides states a period
of time in which both government officials and
private individuals can confirm the eligibility
of those seeking the authorization to vote.
However, it may entirely foreclose from voting
some citizens who are otherwise eligible to
vote but who have failed to take the required
steps ahead of time. Meanwhile, although
Election Day Registration may make it easier
for citizens to vote, it may also complicate
states” ability to check their eligibility. With
multiple examples of both approaches among
the five states in our study, we have examined
the particular requirements that each state
uses to conduct its voter registration process,
and the ways in which these registration re-
quirements serve to promote both access to
the polls and the integrity of an election.



Closely related to each state’s voter registration
requirements is the way in which the state
manages its database of registered electors.
The Help America Vote Act (“HAVA”) re-
quired all states by 2006 to develop and imple-
ment a statewide electronic database of
registered voters, as a means of promoting
greater accuracy in the registration lists and of
reducing the chances of vote fraud through
multiple voting.? Because Michigan already
had a statewide electronic system in place, it
has had the easiest time complying with this
HAVA requirement. However, as discussed in
the chapters to follow, to a greater or lesser de-
gree the remaining states in our study have
struggled to implement and use their statewide
voter database effectively.

3. Challenges to voter eligibility. Also
closely related to the mechanics by which eli-
gible voters are included on the roster of voters
are the processes by which election officials
check voter eligibility. These processes include
reviewing registration applications for prima
facie compliance with a state’s eligibility re-
quirements, correcting duplicate names that
result when voters submit multiple applica-
tions, and purging from the registration list vot-
ers who were once eligible but are no longer.
Electronic databases are making it increasingly
easy to eliminate duplicate names, as well as to
conduct systematic purges of voters who have
been convicted of a felony, which in all five
states renders a citizen ineligible to vote at
least during the individual’s period of incarcer-
ation. Purges also can occur in response to
mass mailings to identify voters who have
moved, or in response to specific challenges to
individual voters. Finally, in some states the
eligibility of individual voters may be chal-
lenged at the polls, either by other voters or by

the political parties” designated “challengers.”
Each state has its own set of processes by
which its registration lists are purged and up-

dated.

4. Voting technology. In all five states, reg-
istration requirements are one type of voting
preliminary, used to determine which individ-
uals will be allowed to cast a ballot. Also pre-
liminary to the actual voting itself is choosing a
type of voting equipment and preparing the
ballots. In the 2000 presidential election,
Florida showed the nation that problems can
occur both as a result of the type of voting
equipment used, as exemplified in the difficul-
ties in determining how to conduct a recount
of punch card ballots, and as a result of poor
ballot design, as exemplified not only in the in-
famous butterfly ballot of Palm Beach County
but also in the multiple page optical scan ballot
used in Duval County.?

Accordingly, since 2000 the most common
election “reform” around the country has been
to change voting equipment, although this
change has not happened overnight. By some
accounts, the 2006 election saw the largest
one-time swap of equipment, with almost one-
third of the country’s voters using a type of
equipment different from what they had used
in the previous election, and more than two-
thirds using something different from what
they had used in 2000.* These changes also are
partially a result of the Help America Vote Act,
which created heavy financial incentives for
states to abandon punch card voting systems.?

Furthermore, in some states these changes
have occurred uniformly throughout the state,
while in other states individual counties or mu-
nicipalities have been free to make their own
choice of equipment. But from among a wide
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range of new equipment options, states and lo-
calities have sometimes struggled to decide
what to use. In large part this is because the
newer equipment has not eliminated the
prospect of serious election administration
problems. Sophisticated electronic voting ma-
chines bring concerns about computer viruses,
including the possibility of deliberate or acci-
dental distortion or loss of the actual votes cast.
In response to some of these concerns, an in-
creasing number of states are requiring that
electronic voting machines also generate a
paper audit trail that voters can peruse as they
vote to confirm the accuracy of their ballot.
The choice of election technology also impli-
cates the way in which disabled voters will be
able to participate in the voting process, as
some types of equipment are clearly better than
others for individuals with certain disabilities.®

5. Early and absentee voting. Once states
have established who can vote and using what
equipment, it is time for voting to begin. Be-
cause not all voters may be able to vote in per-
son on Election Day, all states make some
provision for voting at an alternative time or
place. Traditional absentee voting rules allowed
voters who could not get to the polls, either be-
cause of a physical impediment or because they
would be absent from their voting precinct, to
request a paper ballot that they could mark at
home and return prior to Election Day. In re-
cent years, many jurisdictions have expanded
their absentee voting processes to allow any
voter to cast an absentee ballot for any reason.
Meanwhile, other jurisdictions have begun to
permit voters to appear at select locations prior
to Election Day to cast an early vote.”

Increased use of absentee and early voting has
the promise of increasing access to the polls,
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but brings with it greater risks to the integrity
of the election. This is especially true for ab-
sentee ballots cast at remote locations, such as
homes or businesses, where voters may be sub-
ject to intimidation or bribery, rather than in
polling locations, where the voters can vote in
secret. But to a lesser extent it may be true of
early voting as well, if the period of early voting
itself distorts the underlying election cam-
paigns. In turn, some forms of absentee and
early voting may increase the costs of election
administration, and they inevitably alter the
type of work that poll workers and election
judges are needed to perform, as next dis-
cussed.

6. Polling place operations. Traditionally,
the heart of the democratic process has been
the casting of votes at the polls. Notwithstand-
ing the substantial increase in the amount of
early or absentee voting occurring in many
states, most of the voting in the five states in
this study, at least for the near future, is likely
to continue to occur at the polls on Election
Day. A critical component of a state’s election
administration process therefore is how polling
place operations are conducted during this
daylong event.

In no small part, how polls operate is a function
of how poll workers are recruited and trained.
In most states, the vast majority of election of-
ficials are volunteers who receive a modest
stipend for staffing the polling places from the
time the polls open until the time they close.
They are expected to attend a training pro-
gram, typically a couple of hours long, in the
days prior to the election. In practice, how-
ever, local boards of election or their elections
directors often have difficulty even recruiting
the necessary number of poll workers, let alone



getting them all to attend the training pro-
grams. The state-specific chapters to follow in-
clude individual states’ experiences in this

regard.

Polling place operations are closely related to
several other topics of our study, such as each
state’s election-day experience in using its
database of registered voters, and in imple-
menting its choice of voting technology.
These factors contribute to the efficiency with
which voting occurs, and affect the amount of
time that voters spend at the polls waiting for
an opportunity to cast a ballot. In analyzing
polling place operations, we therefore focus
in substantial part on the voters’ experience
engaging with the democratic process, includ-
ing how well the election process protects vot-
ers’ ability to vote freely and without
intimidation. One critical subset of voters are
those who need accommodation at the polls
for a disability, whether mobility impairments,
vision impairments, or cognitive impairments,
as well as those with limited English profi-
ciency, who may require extra time or assis-
tance in casting their ballots.

The topic of polling place operations also could
encompass such matters as safeguarding the
ballots, provisional voting, and counting the
votes, but as next described we have chosen to
treat each of these matters separately (while
mindful of the importance of understanding all
of these matters as an ecosystem).

7. Ballot security. A crucial step in protect-
ing the integrity of an election is protecting the
integrity of the ballots themselves. In today’s
election environment, ballot security arguably
partakes of three distinct components: protect-
ing physical ballots (or other physical records

of voting) from tampering, damage, or loss;

protecting electronic voting equipment and
records from tampering, hacking, contamina-
tion, viruses, damage, or loss; and ensuring that
only eligible voters are allowed to cast a ballot.

With respect to both physical voting records
and electronic voting equipment and records,
a critical component of securing their integrity
is maintaining the proper chain of custody,
from the time the ballots or equipment are
prepared, through the casting of the ballots,
and through the post-election counting (and
any recounting) of the ballots. Maintaining an
impeccable chain of custody is paramount be-
cause many forms of tampering or alteration
might not be self-evident, and can only be pre-
sumed not to have occurred because the bal-
lots have been properly secured. But a state’s
chain of custody requirements also should pro-
tect against accidents that would undermine or
invalidate an election. Protecting electronic
equipment also may include various kinds of
tests and audits, before, during, and after an
election, as well as steps taken at the design or
procurement stages to develop and select a
voting system with lower risks of security prob-
lems.

As a third aspect of ballot security, we have also
chosen to address the steps that states take on
Election Day to confirm the eligibility of those
who desire to vote. Although these steps are
closely related to the way in which states con-
duct their voter registration process, the regis-
tration process itself has no direct implication
on ballot security until a voting official makes a
decision about whether to give a person a bal-
lot. In states that require advance voting reg-
istration, this decision often involves asking the
person to sign a poll book and then comparing
the signature with the signature on file from
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the time of registration. But increasingly this
decision is also turning on whether the person
can present some additional form of personal
identification.

Including the topic of voter identification in
the ballot security category may be somewhat
controversial. We have chosen to discuss it
here because the principal justification for
voter identification requirements is to promote
the security of the ballot. But certain types of
voter identification requirements may result
not so much in enhancing election integrity as
in constraining election access. We address
these issues in greater detail with respect to in-
dividual state systems.

8. Provisional voting. Also closely related
both to preventing ineligible voters from cast-
ing a ballot, and to polling place operations
generally, is the use of provisional ballots. Al-
ready in use in some states but required in all
states by the Help America Vote Act,® provi-
sional ballots permit poll workers to accommo-
date individuals who present themselves at the
polls to vote but whom the poll workers are un-
able to confirm are proper voters at that poll,
by letting them vote special ballots “provision-
ally.” These provisional ballots then are subject
to subsequent verification that the voter was
eligible and in the right place, in which case
they are counted like regular ballots.

Although their obvious purpose is to enhance
access to the ballot, they may have the opposite
effect if the result of their availability is that
election officials fail to ascertain ahead of or on
Election Day whether a voter is properly reg-
istered and in what polling location. This can
lead to the casting of provisional ballots that
end up uncounted. The states in our study
have a range of experiences with provisional
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ballots, including litigation over when provi-
sional ballots must be cast and when they can
be counted, and wide variations in the number
of provisional ballots cast and counted.

9. Vote counting, recounting, and contests.
The final step in administering an election is to
determine the result. In most cases, this is a
straightforward matter of tabulating the ballots
and certifying the outcome. To this end, all
states have established procedures by which poll
workers either process and report their
precincts’ totals to supervising officials, or trans-
mit their ballots to regional centers for counting.

Occasionally, however, determining a final re-
sult becomes more complicated, either be-
cause an outcome is sufficiently close, or
because an error occurs that renders the tallies
unreliable. In these circumstances, recounts
and election contests provide supplemental
mechanisms for determining the outcome.
Wide variation exists among states in how they
conduct both recounts and contests, including
whether a recount is automatic when an elec-
tion outcome is within a certain margin, what
tribunal has jurisdiction over an election con-
test, and what remedies are available for an un-
reliable election outcome.

In order to better understand these variations
and their implications, we have examined how
each state in our study would likely handle sev-
eral prototypical election controversies. These
scenarios include: an election in which a num-
ber of unverified ballots (or ballots in excess of
voters who have properly signed in) are cast;
an election in which ballot shortages or equip-
ment failures deprive a number of voters from
the opportunity to vote; a controversy over the
eligibility of a number of provisional ballots;
and evidence that absentee voters were im-



properly influenced in their votes. Our reflec-
tions on these and other scenarios inform this
report, and a more detailed discussion is avail-
able separately.’

THE NOTION OF AN ELECTION ECOSYSTEM

Having described the nine components of our
study of election administration, the nature of
their interconnectedness merits brief elabora-
tion. We have approached this study from the
perspective that a state’s processes for adminis-
tering its elections deserve to be understood as
an ecosystem because the choices that a state
makes about the procedures and requirements
in one area inevitably affect the health and func-
tioning of several other areas as well. For in-
stance, the nature of a state’s voter registration
process can have a dramatic impact not only on
the ease with which the state can maintain its
statewide voter database, but also on whether
that database is a valuable Election Day tool
both for ensuring the integrity of an election, as
well as for minimizing the need for provisional
ballots. The choice of which type of voting
equipment to use affects not only the ease with
which voters, including those with disabilities,
can vote, but also the way in which recounts will
occur, and perhaps the grounds available for an
election contest. And obviously the institutional
arrangements, at both the state and local levels,
will relate to each of the other components of
the election administration process.

Furthermore, as previously described, a key
component of our study is an examination of
each state’s implementation of the Help
America Vote Act, several critical require-
ments of which only took effect in 2006.
HAVA required states to make significant
changes regarding voting equipment, registra-

tion, provisional voting, and identification re-
quirements.'’ This study is one of the first to
examine the impact of these newly effective
requirements, as well as how they might be
improved. Yet such an analysis can only be
properly conducted with an appreciation of
each state’s entire election ecology. It is for
this reason that we have studied not only how
the requirements of HAVA are being imple-
mented, but how these changes relate to
other aspects of state and local election ad-

ministration.

The chapters to follow will spell out and justify
our conclusions regarding the election ecosys-
tems of these five states in greater detail, but
we can briefly note here some of the principal
findings of our examination of these matters.
These include the following: (1) the health of a
state’s election ecosystem is affected by its un-
derlying political culture; (2) regardless of the
underlying culture, an effective statewide elec-
tions bureau or administrator can play a crucial
role in the smooth operation of an election
ecosystem; (3) good communication and trust
between levels of election officials is critical to
a healthy election ecosystem; (4) to varying de-
grees, all states are struggling to find and train
poll workers; (5) also to varying degrees, all
states suffer when they seek or are required to
make wholesale changes to their election sys-
tems too quickly; (6) statewide consistency in
administrative practices and procedures pro-
vides a substantial advantage; (7) most states
can benefit from improving their processes for
handling post-election proceedings; and (8) it
is increasingly important that election adminis-
tration be approached as a professional admin-
istrative task, rather than as an adjunct to a
political or partisan position.
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We discuss each of these conclusions in greater
detail in Part ITI. Some of them are detailed in
Chapter 8, which is structured around a set of
general observations about election ecosys-
tems. Others are discussed in Chapter 9,
which makes specific recommendations for
each of the nine areas of election administra-
tion that we have studied. Finally, Chapter 10
prioritizes three key reforms for each state, tai-
lored to their particular circumstances. But
first, in Part IT we consider the current condi-
tion and characteristics of the election ecosys-
tems of each of these states.
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CHAPTER 3: OHIO’S ELECTION ECOSYSTEM

A POSTER CHILD FOR REFORM

OHIO’S RECENT HISTORY exhibits a variety
of moderate to serious difficulties in most areas
of election administration. These difficulties
include: the mishandling of ballots, voting
equipment, and recount processes in one of its
largest urban counties; concern over partisan
and political activities by its secretary of state,
who serves as the state’s chief election officer;
confusion about its voter identification require-
ments, as well as its provisional balloting rules;
misallocation of election equipment and asso-
ciated long lines at the polls, reported to be as
long as ten hours in some places; and contro-
versy over its regulation of third-party voter
registration groups. Indeed, in the 2004 pres-
idential election, problems in virtually all of
these areas of election administration occurred
in Ohio. Perhaps as a result, almost 160,000
Ohio voters, or about 2.8% of those who made
it to the voting booth, cast a provisional ballot
in 2004, a rate well above the national average
of about 1.6%. In the 2006 election, while
most states were reducing their proportion of
provisional ballots, Ohio saw this percentage
grow to 3%."

An especially troubling example of Ohio’s re-
cent difficulties is Cuyahoga County, home of
Cleveland. In the 2006 primary election, one
in five polling places in the county opened late,
and equipment malfunctions and supply short-
ages plagued the county’s Election Day opera-
tions. Once the polls closed, some seventy
voting machine memory cards were initially
missing.®> Later, in the 2006 general election,
Cuyahoga County largely avoided these spe-

cific problems, but it instead allowed almost
12,000 voters to cast ballots without properly
verifying their eligibility.® To add insult to in-
jury, in early 2007, two Cuyahoga County elec-
tion officials were convicted of criminal
misconduct in the canvass of the 2004 election
(although they are now awaiting retrial after
the chief justice of the state supreme court or-
dered the trial judge removed from the case
because of a conflict of interest).*

The preceding examples are only a partial list
of the miscues that have plagued Ohio elec-
tions in recent years. Indeed, even before
Cuyahoga Countys 2006 difficulties, the
League of Women Voters filed a federal law-
suit in July 2005 charging that Ohio’s voting
system violated the U.S. Constitution and
other provisions of federal law. The complaint
alleged that, both in 2004 and in many prior
years, a litany of inconsistencies in election ad-
ministration — from the way in which poll
workers were trained, to how they handled
provisional balloting in different precincts, to
the processes used to administer absentee bal-
lots, to the way in which counties allocated vot-
ing machines among precincts, among other
things — deprived Ohio voters of their rights to
Equal Protection of the law.®> This case re-
mains pending. Moreover, it is only one of a
score of recent cases challenging various as-
pects of Ohio’s election system.

The state has made some significant adjust-
ment, both as a matter of governing law and as
a matter of administrative practice. After the
2004 election, the state legislature enacted an
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extensive revision to Ohio’s election code, in-
tended to address many of the issues that arose
in that election — although there is some dis-
agreement as to whether the law made things
better or worse. Furthermore, since ]anuary
2007, a new secretary of state has been actively
pursuing a reform agenda intended to correct
anumber of deficiencies in the state’s election
processes. She also has been hoping to settle
many of the outstanding election administra-
tion lawsuits facing the state. Thus, whether
as a result of settlements or of court judg-
ments, further changes to Ohio’s election
ecosystem are likely in the near future.

For now, with the 2008 elections just months
away, the dominant features of Ohio’s current
election ecosystem are: (1) the significance of
the role that the elected secretary of state plays
in election administration and coordinating the
work of the state’s eighty-eight county boards
of election; (2) a statewide database of regis-
tered voters, implemented pursuant to the
Help America Vote Act, that falls short of its
full potential; (3) continuing flux in the tech-
nology and procedures used to vote; (4) con-
cerns about the serious problems that have
repeatedly plagued Cuyahoga County in recent
elections; and (5) an ongoing history of litiga-
tion over election processes, only partly ex-
plainable by the political battleground nature
of the state.

THE SETTING

Relevant to all of the features of Ohio’s election
ecosystem are the state’s history, traditions, and
demographic circumstances. Ohio has long
held a position of influence in national politics.
Admitted to the Union in 1802 as the seven-
teenth state, by the mid-nineteenth century
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Ohio had the country’s third largest popula-
tion,® twenty-one presidential electors (down
to twenty today, even as the nation’s total num-
ber of presidential electors has grown),” and a
diverse citizenry that mirrored much of the
growing nation. In the final decades of the
nineteenth century, five of the country’s six
presidents hailed from Ohio,* as did two more
elected in the early twentieth century.® Since
1900, the winner of twenty-five of the twenty-
seven U.S. presidential elections has carried
Ohio,' underscoring the political saying that
“as Ohio goes, so goes the nation.”

In part, this reflects the fact that Ohio’s demo-
graphics tend to approximate the nation’s. For
instance, Ohio’s per capita income today is near
the median among U.S. states, and it has been
in a similar position for some time."" The
state’s proportion of African American citizens
— about twelve percent —also is close to the na-
tional average, although Ohio has somewhat
fewer members of several other racial minori-
ties (and slightly more Caucasians) than the na-
tional average.”? Also like the nation as a
whole, Ohio today is a mix of urban and rural
areas, accompanied by a rapidly expanding
suburban landscape. More than six million of
its 11.5 million residents live in the metropol-
itan areas of ten of its eighty-eight counties,"
yet no single city dominates the state’s culture,
and the remaining seventy-eight counties are
predominantly rural.

Historically, Ohio’s population grew primarily
along the series of highways, canals, railroads,
and rivers integral to the settlement of the
country’s western frontier during the early
nineteenth century. These include the Na-
tional Road, which bisected the state from east
to west (and which eventually became U.S.



Highway 40, roughly paralleled today by Inter-
state 70), as well as along routes of the Under-
ground Railroad.” The southern part of the
state, bordering Kentucky and West Virginia,
was especially shaped by the Ohio River, and
partakes of certain elements of the country’s
southern culture, while the northern portion
shares more of a kinship with the northeast
United States. Today, U.S. Highway 40 (or al-
ternatively Interstate 70) is often described as
the dividing line between a more liberal north

and a more conservative south.'®

Ohio’s economy also has epitomized core ele-
ments of the national economy. For most of
the twentieth century Ohio was an important
manufacturing state, with a variety of indus-
tries clustered around its major metropolitan
centers of Cincinnati, Cleveland, and Colum-
bus, and other urban communities of Akron,
Canton, Dayton, Toledo, and Youngstown. But
Ohio is among the “Rust Belt” states recently
experiencing a decline in manufacturing, and
large portions of its economy are transitioning
to the service sector. Today it has a mix of blue
collar and white collar employment. As in
many other states, Ohio’s number of family
farms is dwindling. In addition, almost thirty
of Ohio’s eighty-eight counties belong to Ap-
palachia, and share that region’s history of eco-

nomic struggle.'t

Ohio’s county structure has been in place since
1851, when the state legislature created the
eighty-eighth county.'” These counties served
as the locus of government and civic participa-
tion for most Ohioans as the state’s population
expanded. Today, Ohio administers its elec-
tions primarily at the county level, with an
evenly bipartisan Board of Elections in each
county (with ties broken by the secretary of

state) responsible for hiring an elections direc-
tor and staff, structuring its election precincts,
maintaining and operating its polling equip-
ment and polling places, and processing its bal-
lots. In the early 1970s, several decades before
the current national interest in election admin-
istration, three of Ohio’s larger urban counties
attracted national attention for their election
failures. Specifically, Hamilton County (home
of Cincinnati), Summit County (home of
Akron), and Cuyahoga County (home of Cleve-
land) experienced serious difficulties in open-
ing and operating their polling places in 1971
and 1972, including supplying a number of
precincts with insufficient equipment and
poorly trained poll workers.

Given its mix of urban and rural, liberal and
conservative voters, it is not surprising that the
state’s political traditions include a history of
swings of control. For instance, during the
twentieth century, party control of the state
senate changed hands more than a dozen
times, while control of the state house of rep-
resentatives changed almost as much.'® In the
fifty years since Ohio lengthened the term of
office for its governor from two to four years
in 1958, Republicans have won eight guberna-
torial elections and Democrats five.' Ohio’s
voters also have often split their tickets, voting
for individuals more than party or ideology.
For instance, in 1980, at the same time that
they were re-electing U.S. Senator Howard
Metzenbaum, a liberal Democrat, they also fa-
vored conservative Ronald Reagan more
strongly than did the nation as a whole.? Sim-
ilarly, in 1990 Republicans won the races for
governor and secretary of state, while Democ-
rats won the races for state auditor, state treas-
urer, and attorney general. More recently,
Republicans have controlled all five statewide
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offices, until Democrats retook four of them in
2006. Ohio also has seen a number of close
elections, a few of which have been settled in
court, most prominently its 1990 race for attor-
ney general, discussed below, decided by a lit-
tle over a thousand votes out of over three

million cast.

Although Ohio’s relative population has been
shrinking in recent decades, it remains the sev-
enth largest state in the country.* Given the
state’s size, demographic diversity, and its past
and current political balance, it has remained a
battleground state in national politics. Unsur-
prisingly, its election system has received close
scrutiny of late. It also has come under
tremendous pressure.

Many observers of the nation’s electoral
processes well remember the controversy and
litigation surrounding the 2004 presidential
election in Ohio. They will recall the fight over
whether the new federal Help America Vote
Act of 2002 ("HAVA”) required the state to
count provisional ballots cast in a precinct
other than the voter’s own — the so-called
“wrong precinct” issue — a fight that ultimately
was resolved in favor of the state’s position
against counting the ballots by the U.S. Court
of Appeals for the Sixth Circuit, which sits in
Cincinnati.* They will remember, too, the for-
mer secretary of state’s short-lived but much-
maligned requirement that voter registration
cards be submitted on eighty-pound card
stock. More serious was the litigation that sur-
rounded challenges to the eligibility of newly
registered voters, first in the form of “pre-Elec-
tion Day challenges” to some 35,000 new
names, and then, after the federal courts en-
joined that practice, the threat of polling place
challenges on Election Day (a threat that never
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materialized as a result of a last-minute stand-
down called by Ohio’s then-Governor Bob
Taft). Some may also remember the effort to
contest the result of the presidential election
in Ohio, as a small but vocal minority of the
populace insisted that the outcome was erro-
neous or, worse, rigged (a position fueled by a
Robert F. Kennedy, Jr. article for Rolling Stone
magazine®). The Ohio Supreme Court ulti-
mately dismissed that contest, joining the view
of most observers that the electoral process in
the state in 2004, while deeply flawed, did not
affect the result.*

What many who retain these memories of 2004
may not remember is that Ohio’s 2006 general
election was also marked by contentiousness
and litigation, albeit it over different issues. In
2006, the lawsuits attacked a new law concern-
ing challenges to voter eligibility, new rules
regulating voter registration drives conducted
by third-party groups, and new voter identifi-
cation requirements enacted by the state legis-
lature. The U.S. Court of Appeals for the Sixth
Circuit once again was called upon to inter-
vene in late October, to resolve a dispute over
new identification requirements for absentee
voters, deciding to let the requirements take
effect.? In the wake of this court order, the
threat of renewed litigation over the provi-
sional voting process loomed large, but this
threat was avoided in part by a pre-Election
Day consent decree (a kind of “cease fire” in
this litigious battle), and in part because the
margins in the vote tallies of the elections
themselves were slightly beyond worth fighting
over. The congressional race between incum-
bent Deborah Pryce and challenger Mary Jo
Kilroy came closest to litigation, and during the
time in which an automatic recount was con-
ducted there was considerable jockeying over



the treatment of the provisional ballots among
attorneys for those parties interested in the
outcome of this race. But ultimately Pryce’s
margin of victory of about 1,000 ballots proved
too great, with only about 2,500 uncounted
provisional ballots for Kilroy to dispute.

A lesson from the litigation over Ohio’s 2006
general election is that there will be renewed
disputes over the state’s voting process in 2008,
unless either the elections themselves are not
considered close enough to justify a legal dis-
pute, or significant reforms are adopted. The
particular issues that are disputed in 2008 may
differ from those raised in 2006, or back in
2004, although some issues that remain unre-
solved may resurface. But the candidates, po-
litical parties, and interest groups will again
“lawyer up” in Ohio, as they will to a lesser ex-
tent in other battleground states. Voting rights
advocates will challenge practices that they be-
lieve are harmful, while the parties will look for
legal issues that will help tilt the electoral bat-
tlefield in their favor and increase their odds
of victory.

In light of this prospect, it is worth examining
the current status of Ohio’s election adminis-
tration system, to see how robust it may be in
the face of strategic efforts to identify weak-
nesses it in. To that end, we should begin by
describing a 2006 legislative enactment popu-
larly known as House Bill 3, which was the
state legislature’s effort at a major overhaul of
the state’s electoral system after 2004.

HOUSE BILL 3

House Bill 3 is a comprehensive amendment
to Ohio’s election code enacted in January
2006, most of which became effective after

Ohio’s primary election in May 2006.%° House
Bill 3 ostensibly sought to respond to issues
that surfaced in the 2004 election, while con-
tinuing to bring Ohio law into compliance with
provisions of the federal Help America Vote
Act, particularly HAVA's statewide voter data-
base and provisional balloting requirements.
House Bill 3 also imposed additional con-
straints on the voter registration process;
adopted new voter identification require-
ments; adjusted provisions enacted the prior
year to permit no-excuse absentee voting; lim-
ited the ways in which challenges to a voter’s
eligibility could occur; required naturalized cit-
izens to produce a certificate of naturalization
if their eligibility was challenged at the polls;
and enhanced the options and assistance avail-
able to disabled voters.?”

Despite its comprehensive scope, House Bill 3
left a variety of interpretive issues for Ohio’s
chief election officer, the secretary of state, to
address through implementing regulations and
administrative guidance. In some instances,
controversy erupted over regulations promul-
gated by then-Secretary of State Kenneth
Blackwell, who at the time was also running as
the Republican candidate for governor. In
other instances, Secretary Blackwell did not
promulgate any interpretive guidance.

For example, under the new voter registration
requirements of House Bill 3, individuals who
submit their own voter registration forms may
return their forms to a variety of public offices,
including schools and libraries, but paid voter
registration drive workers who are returning
other individuals” completed registration forms
must return them within ten days of collection
and only “to any board of elections or to the of-
fice of the secretary of state.” Registration
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drive workers are criminally liable if they fail

to do s0.%®

This requirement gave rise to an in-
terpretive issue in the spring of 2006 when sev-
eral national voter registration groups,
including the Association of Community Or-
ganizations for Reform Now ("ACORN”) and
Project Vote, descended on Ohio to recruit
new voters. These groups asked Secretary
Blackwell to confirm their interpretation that
while these provisions limited the offices to
which paid registration collectors could return
the forms and required that they ensure that
this return occurred or face criminal punish-
ment, they did not limit the manner in which
they accomplished the return.

However, in his implementing regulations of
May and June 2006, the secretary of state inter-
preted these provisions to require that paid
registration drive workers personally return
the forms that they collected, rather than let-
ting their employers or colleagues accomplish
this return for them. Thus, an advisory from
the secretary of state to county boards of elec-
tions stated that any person “being compen-
sated to register voters must . . . [rleturn an
applicant’s completed voter registration form
directly to the office of a county board of elec-
tions or the secretary of state and shall not,
under penalty of law, return the completed
form to any other person, group, organization,
office, or entity.” While some viewed this re-
quirement as properly effectuating a statutory
purpose of reducing the likelihood of registra-
tion fraud, others perceived the secretary’s in-
terpretation as disproportionately hindering
the work of organizations registering voters in
communities that historically favored Democ-
rats. In response, Project Vote, ACORN, and
other groups sued the secretary of state in July
2006, arguing that this interpretation would se-
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verely restrict their ability to conduct voter reg-
istration drives in Ohio.* In early September
2006, the state trial court issued a preliminary
injunction against enforcing the “personal re-
turn” requirement during the 2006 election
season, pending the court’s final disposition of
the legal issues the case raises.”’ The case re-
mains pending, with its final disposition de-
layed in part by the efforts of Secretary
Blackwell’s successor to settle the matter.

Equally significant uncertainties emerged over
the meaning of various other provisions of
Ohio’s newly revised election code. For in-
stance, despite the detailed nature of the state’s
new voter identification rules, they left impor-
tant practical questions unanswered, including:
(1) which of two numbers that appear on an
Ohio driver’s license number qualify as appro-
priate identification, (2) how “current” must a
utility bill be to qualify as valid identification,
and (3) does an identification card issued by
one of Ohio’s many public universities qualify
as a form of “government” issued identifica-
tion? While local election boards and various
advocacy organizations clamored for the sec-
retary of state to issue interpretative regula-
tions resolving these ambiguities, he and his
office refused to do so, either because he was
preoccupied with his own gubernatorial cam-
paign, for fear of greater public criticism from
action rather than inaction, or for some other
reason. This led to more litigation, the case that
wound up before the Sixth Circuit in late 2006
and remains pending today.

The provision of House Bill 3 requiring natu-
ralized citizens to produce their certificate of
naturalization if their eligibility to vote was
challenged at the polls also generated a lawsuit.
The suit, Boustani v. Blackwell, alleged that



this requirement impermissibly discriminated
between naturalized and native-born citizens
in violation of the Equal Protection Clause of
the U.S. Constitution.® Secretary Blackwell
agreed that this provision was unconstitutional,
resulting in a federal court order prohibiting
the state from giving effect to this portion of
the law.*

ROLE OF THE SECRETARY OF STATE

As the preceding examples suggest, the Ohio
Secretary of State has substantial influence on
the state’s election system. Ohio is far from
unique in assigning to its secretary of state the
primary responsibility for administering gov-
ernment elections at the state level. Among
the five states in this study, Michigan and Min-
nesota also do so, along with a total of thirty-
nine states.* Nevertheless, Ohio in particular
has attracted national attention for actions of
its immediate past secretary of state, Kenneth
Blackwell, and for those of its current secretary
of state, Jennifer Brunner.

Secretary Blackwell’s history of drawing atten-
tion to his role as Ohio’s chief election officer
predates his interpretation of the voter regis-
tration provisions of House Bill 3 in 2006. In-
deed, his actions in connection with the 2006
election undoubtedly received greater critical
scrutiny because of Secretary Blackwell’s activ-
ities during the 2004 election. That election
left him vulnerable to claims that he had in-
dulged in partisan behavior inconsistent with
his election administration role. His two most
prominent political involvements in 2004 were
his role as a state co-chair of President Bush’s
re-election campaign in Ohio and his leader-
ship of the successful effort to pass a defense of
marriage ballot initiative, known as Issue One.

Both of these activities raised concerns about
the impartiality of his execution of his duties as
the state’s chief election officer.

In Blackwell’s partial defense, his role as a co-
chair of President Bush’s Ohio campaign was
an honorary role with no specific responsibili-
ties, a role apparently also bestowed on all

35 Tt was

statewide Republican incumbents.
also a type of role that previous Ohio secre-
taries of states of both parties had sometimes
held. At the same time, however, Blackwell re-
peatedly invoked this role and also engaged in
avariety of public activities supportive of Pres-
ident Bush’s re-election.

Perhaps most significant was his leadership of
the effort to enact Issue One, a defense of mar-
riage amendment widely seen as having at least
a secondary, if not primary, purpose of boosting
conservative turnout on Election Day in order
to assist Bush in what was accurately predicted
would be a close presidential race in Ohio.
Blackwell appeared in a statewide radio adver-
tisement promoting the defense of marriage
amendment. He also recorded the following
automated telephone message dialed to indi-
vidual voters in the days before the 2004 elec-
tion:

Hi. This is Ohio Secretary of State Ken
Blackwell. Voting “yes” on Issue One to
keep marriage between one man and one
woman is just common sense. . . . This is
Ken Blackwell. For the future of Ohio,
please join me in voting “yes” on Issue

One.‘%

Voter alarm over these advocacy efforts by the
person responsible for overseeing the election
was only compounded by another automated
phone message a few days later. That message
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invited voters to do their civic duty by voting
on Election Day. Taken together, the way
these messages conflated the roles of advocate
and neutral is troubling.®

Largely as a result of these activities, Secretary
Blackwell lost the trust of at least some por-
tions of the state’s electorate, and several as-
pects of his administration of the 2004 election
came under increased scrutiny. For instance,
he was criticized for his interpretation of the
state law permitting political parties to desig-
nate polling place “challengers.” In circum-
stances in which several precincts are
combined in one polling place, Blackwell in-
terpreted the statutory language authorizing
one challenger per “polling place” to permit
one challenger for each precinct. His directive
in this regard was the predicate for several law-
suits on the eve of the 2004 election charging
that both the Election Day challenge process
and the pre-election challenge process were
being misused for partisan gain.™

Blackwell also was pilloried for a ruling that
voter registration applications must use at least
a certain weight of white paper to be valid,* a
ruling he subsequently reversed under pressure.
Additionally, he was criticized for his decision
that provisional ballots would be invalid if cast in
the wrong precinct, a decision ultimately sus-
tained by a federal appeals court as consistent
with (although not required by) HAVA, as dis-
cussed further below. However, despite the ex-
istence of neutral, statutory justifications for
both rulings, some observers perceived these
rulings as disadvantaging Democratic candi-
dates more than Republicans and therefore as
potentially influenced by Secretary Blackwell’s
avowed commitment to conservative issues and
candidates. Meanwhile, other problems in the
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2004 election, such as an insufficient number of
voting machines in some urban areas, which led
to waiting times of several hours or more,* and
errors in vote counting in certain counties*!
were also imputed (unfairly) to partisanship by
Secretary Blackwell, even though the responsi-
bility for these decisions was at the local level.

Thus, when the 2006 election arrived, Secre-
tary Blackwell was already fighting the percep-
tion in some quarters that he was a partisan
chief election officer. The fact that he himself
was competing in the top race on that year’s
ballot further compounded his difficulties in
overseeing the election and making tough de-
cisions about its administration. The result, as
the election neared, was a form of paralysis in
the state’s election ecosystem, even though (or
perhaps partly because) Blackwell delegated
his election administration responsibilities to

his assistant secretary of state.

For instance, local election officials described
a state elections division within the secretary
of state’s office that was frequently unrespon-
sive to their questions and concerns and that
often expected them to rely on their own
county attorneys for legal advice and interpre-
tation, advice that often varied from county to
county. With just over three months remaining
before the election, the president of the Ohio
Association of Election Officials, Steven Hars-
man, went on record stating that election offi-
cials throughout the state were concerned
about Secretary Blackwell’s disengagement
from his election administration duties, partic-
ularly in light of the number of major changes
to election administration wrought by HAVA
and House Bill 3. “These are critical times,
and we need that leadership from Mr. Black-
well,” the Columbus Dispatch quoted Hars-



man as saying.** Yet months earlier, Demo-
cratic leaders in the state had called for Black-
well to recuse himself from an investigation he
ordered into problems that occurred in the pri-
mary election in Cuyahoga County,*® where
Cleveland is located, precisely the sort of in-
vestigation that an attentive secretary of state
should have ordered. Blackwell was caught in
an untenable position, unable personally to
carry out his election responsibilities in a man-
ner that would build confidence and accept-
ance among the public generally and among
the local election officials who depended upon

his leadership.

In light of how estranged and dispirited local
election administrators have recently felt about
election administration at the state level, one
notable aspect of Ohio’s election ecosystem
today may be the changes that the new Ohio
Secretary of State, Jennifer Brunner, seeks to
make. Brunner, who began serving in January
2007, has been working to re-establish good
lines of communication between her office and
local election directors. In the first nine
months of her term she has issued written
guidance on a variety of election administra-
tion issues, addressing a number of matters
that her predecessor had largely ignored in his
final years.** She also paired the attorneys in
the elections division of her office with each of
Ohio’s eighty-eight counties in order to give
the counties a consistent primary point of con-
tact in her office and to encourage regular
communication.” And she has been seeking
to settle a range of election related litigation,
discussed further below, that was pending
against her office when she began her term.

Secretary Brunner also is promoting several
new initiatives intended to improve how Ohio

administers its elections. One such initiative is
a proposal that citizens be called to poll service,
much in the way that they are called to jury
service.*® Little legislative or popular support
appears to exist for this proposal, but the dia-
logue around the proposal has been construc-
tive. She also has established a Voting Rights
Institute, which aspires to enhance access to
voting, address voter concerns, and promote
related legislative and policy initiatives.*” The
institute, which is run by a full-time director,
with the advice of a thirty-eight-member advi-
sory council, is to serve as a clearinghouse on
voting issues in the state. Another initiative in-
volves verification of the accuracy of Ohio’s
election equipment, through both pre-election
testing as well as post-election audits, including
a comprehensive test of the security of the
state’s direct recording electronic (‘DRE”) and
optical scan equipment presently underway.*
The new secretary of state also has proposed
experimenting with mail-in only voting for
issue elections,* as well as expanding early vot-
ing opportunities.*

Despite a palpable increase in the trust that
Ohio’s county election officials now have in the
secretary of state and her role as the state’s chief
election officer, the fact that the chief election
officer is a partisan elected position continues
to have an impact. Perhaps in part because of
the amount of negative publicity that attended
her predecessor for publicly campaigning for
certain ballot measures and candidates while
also serving as secretary of state, Brunner has
vowed that she will not participate in any candi-
date or issue campaigns® (and a provision en-
acted in House Bill 3 now prohibits the Ohio
Secretary of State from serving in any official ca-
pacity for another candidate’s campaign or on
behalf of an initiative petition®).
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Still, in her first months on the job she fired all
four members of the bipartisan Board of Elec-
tions in Cuyahoga County, which as discussed
further below has been the locus of the state’s
most serious recent election administration
problems. Some observers worried that it was
an effort to take over the county and remake
its election system for partisan gain. But Sec-
retary Brunner moved quickly to empanel re-
placement board members and to let the board
get back to work cleaning up its own shop as
quickly as possible, in advance of the 2008
election. She has also been accused of parti-
sanship in other aspects of her job, such as in
selecting which counties to include in a pilot
voter recruitment project.

In fact, perhaps as a form of payback for all of
the attacks on Secretary Blackwell, or perhaps
just as a matter of “politics as usual” (whereby
it has become standard operating procedure
for the leaders of one party to question the mo-
tives of the other party’s leaders), some Ohio
politicians appear intent to undercut Secretary
Brunner and instill public doubt about her
ability to administer the 2008 election fairly.
Whether the specific criticisms of Brunner are
justifiable or not, the dynamic that has devel-
oped is troubling. Whereas the leaders of both
parties should be looking for ways to build a bi-
partisan structure that can handle any prob-
lems that might arise in the 2008 presidential
election, their instinct for attacking one an-
other is a byproduct of the poisonous atmos-
phere that existed in 2006 and 2004, if not
before.

Thus, as we look ahead to the 2008 election,
Ohio remains tethered to an administrative
structure — an elected chief election officer —in
which political activities or allegations of parti-
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san election administration at the top could
continue to undermine public confidence.
Nevertheless, if the new secretary of state suc-
cessfully follows through on her efforts to re-
establish effective leadership in her office,
there is reason to hope that in 2008 Ohio’s
election ecosystem will be better managed
from the top down. This includes realistic
hopes that the system will operate with greater
statewide consistency, and that local elections
officials will benefit from additional state-spon-
sored training, guidance, and other state re-
sources. Preparing for and conducting an
election is a massive undertaking, and it takes
conscientious dedicated efforts at all levels of
election administration to protect adequately
against potential problems.

THE FUNCTIONING OF OHIO’S STATEWIDE
VOTER DATABASE

The provisions of Ohio’s House Bill 3 concern-
ing voter registration drives had two stated
purposes: reducing the number of eligible vot-
ers who were prevented from voting because
of failures or errors in the registration process,
and reducing voter registration fraud and the
accompanying prospect that ineligible voters
would be able to cast ballots. Similarly, the
HAVA requirement that by 2006 (originally
2004) each state develop a single computerized
database of its voters was intended both to help
purify the registration lists, thereby avoiding
erroneous purges, and to enhance a state’s abil-
ity to detect ineligible voters. To further these
purposes, states were required to develop a
database of voters’ names and registration in-
formation that permitted comparisons
throughout the state and that could be rapidly
updated based on information gathered by
local election officials.



Although some states already had such a data-
base prior to HAVA, many states, including
Ohio, instead allowed each county independ-
ently to maintain its own list of registered vot-
ers. Each county made its own decisions about
how to create and maintain this list, consistent
with provisions of state and federal law, includ-
ing the National Voter Registration Act. Al-
though each county updated its list monthly in
light of information concerning death, felony
conviction, or mental incompetency of a voter
received from other county agencies (and al-
though every two years the state submitted all
county lists to a national change of address
service),” across counties there was little sys-
tematic effort to identify or eliminate duplicate
registrations, as could result either incidentally
when a voter moved from one jurisdiction to
another or through deliberate fraud.

To comply with the HAVA requirement, Ohio
chose to construct its statewide database from
the bottom up, working to link together its ex-
isting county databases, rather than to build a
new single statewide database from the top
down. But getting all the existing county lists
to talk to each other electronically has not been
as simple as hoped, as county lists varied in the
way that the data was organized and formatted,
and the software from several vendors has had
to be upgraded to permit the exchange of data
in a uniform manner. Although the secretary
of state’s office worked diligently to meet the
January 2006 deadline, and now has in place a
web-accessible statewide database, organized
by county and updated every 24-hours in the
height of election season,* county election of-
ficials describe a system that at least in the
2006 election was useful primarily to coordi-
nate corrections to the list after the election,
not in helping on Election Day.

Moreover, at least in 2006, integrating the
county registration lists into a statewide com-
pendium did not eliminate a variety of prob-
lems with the accuracy of the statewide list.
For instance, tens of thousands of “errors™ ap-
pear in the state list for Hamilton County
(Cincinnati) alone, although county officials
are confident that their local database is accu-
rate and that the problem is the interface be-
tween the county data and the state list.

In some cases the new system appears to have
caused errors.  While creating a single
statewide master file does permit counties to
eliminate duplicate registrations in the name
of the same individual, issues of how to deter-
mine just what constitutes a duplicate registra-
tion have not yet been resolved. It remains
each county’s responsibility to manage its own
piece of the database at the county level, but
in the 2006 election counties lacked uniform
statewide standards for how they were to do so,
including the steps they should take to deter-
mine whether similar but not identical names
(such as Ted Jones and Edward Jones) repre-
sented the same individual and whether iden-
tical names in fact represented different
individuals. When two such names are mistak-
enly identified as duplicates, as apparently hap-
pened in a number of instances in 2006, one
voter’s registration information is deleted from
the database.

The secretary of state’s office has declared that
it will have developed appropriate and uniform
standards in time for counties to implement
them for the 2008 election. As one piece of
this effort, the secretary of state issued a direc-
tive earlier this year with guidance about the
standards that counties were to use for purging
the names of voters who had moved.”> Mean-
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while, Ohio also continues to rely on each
county to identify incarcerated felons, as well
as to identify individuals found incompetent
and to remove them from the list of registered
voters. But even with statewide standards in
these matters as well, some county-by-county
variation in the implementation of these stan-

dards is likely to persist.

Of course, the efficiency and accuracy with
which Ohio’s counties update and correct
their voter lists, both within each county as
well as through electronic coordination with
the remaining eighty-seven counties, has a di-

TABLE 1
STATE PROVISIONAL VOTING DATA

November 2004

rect impact on the provisional voting process
in Ohio. A sound statewide voter database
should reduce those instances when provi-
sional ballots must be used by voters whose
names or addresses do not match those on the
voter list. At this point it is premature to con-
clude whether Ohio’s statewide database in
fact is having such an impact, although an
early signal was not encouraging. Ohio saw
widespread use of provisional ballots in 2004,
and still greater use in 2006, measured as a
percentage of voter turnout. Table 1 displays
comparative data about the provisional ballot-
ing experiences of not only Ohio but also Illi-

Total Provisional % PB PB PB Counted/
Ballots Cast Ballots Cast Counted % PB Counted Total Cast
Ohio 5,722,443 158,642 2.772% 123,548 77.878% 2.159%
lllinois 5,350,493 43,464 0.812% 22,238 51.164% 0.416%
Michigan 4,875,692 5,610 0.115% 3,227 57.522% 0.066%
November 2006
Total Provisional % PB PB % PB PB Counted/
Ballots Cast Ballots Cast Cast Counted Counted Total Cast
Ohio 4,186,207 129,432 3.092% 104,581 80.800% 2.498%
Illinois 3,587,676 15,875 0.442% 5,874 37.002% 0.164%
Michigan 3,852,008 2,426 0.063% 952 39.242% 0.025%
Differences Between 2004 and 2006
Change in Change in Change in PB
% Cast % Counted Counted/Total Cast
Ohio 11.528% 3.751% 15.71%
Illinois -45.529% -27.681% -60.61%
Michigan -45.264% -31.780% -62.66%

Source: Data from Ohio Secretary of State, Michigan Secretary of State, and lllinois State Board of Elections
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nois and Michigan. As this table reflects, in
2004, Ohio issued over 158,000 provisional
ballots, representing 2.77% of those who went
to the polls.”® In 2006, Ohio issued approxi-
mately 130,000 provisional ballots, a smaller
absolute number but one representing 3.09%
of those who turned out that year®” Of
course, even adjusting for variations in
turnout across elections, comparing these fig-
ures is difficult given the changes that House
Bill 3 made to Ohio’s provisional balloting

process in the interim.

Ohio’s provisional ballots tell another story as
well, this one about potential variations in elec-
tion administration between counties. In 2006,
the county-wide rates at which provisional bal-
lots were cast varied from a high of 8.5% in
semi-rural Athens County, home to Ohio Uni-
versity and a high student population, to a low of
0.4% in rural Harrison County.® With Athens
County as an aberration, rural counties gener-
ally had much lower rates of provisional voting
than urban ones. Of course, demographics —
and the greater transiency of urban voters —
likely explain much of this variation. But one
curious feature is the difference in provisional
voting rates even between just the state’s most
urban counties. For instance, in Cuyahoga
County (Cleveland area), the provisional voting
rate was 3.76% in 2006, while in Franklin
County (Columbus area), the rate was 5.08%,
more than 30% greater. More details about
Ohio’s provisional voting, with additional discus-
sion of county variations, are presented in the
Supplement on Provisional Voting at the end of
this chapter.

These variations at least raise the question of
whether poll workers applied provisional vot-
ing requirements inconsistently from county to

county. To the extent that such inconsistency
is to blame, it may reflect the difficulty in
adapting to the rapid changes in the legal
framework surrounding election administra-
tion that occurred in the run-up to the 2006
election. Precisely this circumstance gave rise
to the ongoing NEOCH v. Blackwell case, de-
scribed more below, over inconsistencies in the
counties” applications of the state’s complicated
new voter identification rules. But voter iden-
tification requirements were not the only area
of Ohio election administration to undergo
rapid change for the 2006 election.

RAPID CHANGES IN VOTING EQUIPMENT
AND PROCESSES

Until 2006, Ohio had relied heavily on punch
card voting. By one estimate, seventy-two per-
cent of the state’s voters were using punch card
machines in 2002, about twice the proportion
of voters nationally.® Although by 2004 many
other states had upgraded their voting equip-
ment, most Ohio counties continued to use es-
sentially the same equipment that year as well.
Yet by 2006, Ohio’s punch card machines were
all but nonexistent, replaced by a combination
of optical scan and touch screen or other direct
recording electronic ballots. The rapid change
in equipment did not come without transition
problems, and lingering concerns remain over
the security of electronic voting.

In exchange for federal funds, HAVA required
states to replace their punch card and lever ma-
chines by the first federal election of 2006 with
voting systems satisfying specific standards of
security, accuracy, accessibility, and privacy.
Many Ohio counties at first had hoped to up-
grade by the 2004 election, and the secretary of
state had authorized counties to select from
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among both DRE and optical scan systems. But
as in other states, controversy then arose over
whether all acceptable voting systems should
generate a paper audit trail, something that
most DRE systems readily available in 2004 did
not generate (but which optical scan ballots in-
herently provided). By the time that the legis-
lature had resolved the controversy by requiring
a paper audit trail, which was to be the official
ballot in the event of a recount, it was too late
for most counties to safely implement new ma-
chines for the 2004 election.®

In January 2005, the secretary of state con-
cluded that evolving DRE systems with paper
trails were still too unreliable and expensive
and informed all Ohio counties that in order to
meet the HAVA and state requirements they
would have to use precinct count optical scan
systems.® Objections and threatened litigation
from a number of counties, including several
of Ohio’s largest, that desired to use newer
DRE equipment with paper audit trails even-
tually led the secretary to reverse his directive
in the spring of 2005.°* The result was some-
thing of a rushed scramble from that point to
prepare for the 2006 election. Counties up-
graded their voting systems by independently
contracting with the limited number of ven-
dors of approved equipment, vendors who
were heavily overworked by national demand
for HAVA-compliant equipment. In the end,
almost two-thirds of Ohio’s counties elected to
use touch screen or other DRE equipment
with a paper audit trail, and the remainder
chose optical scan ballots, completely replacing
punch card ballots in Ohio.%® In turn, one of a
number of recent lawsuits now pending against
the Ohio Secretary of State argues that the
DRE equipment presently in use in Ohio does
not satisfy the legal requirements.
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The hurried equipment upgrades may partially
explain a variety of implementation problems
experienced in 2006. As discussed below,
Cuyahoga County had by far the most serious
issues, although other Ohio counties also expe-
rienced equipment problems or delays in vot-
ing in 2006. Many of these problems resulted
from a combination of inexperience in using
new voting technology and inadequate training
of volunteer poll workers. Indeed, a number
of Ohio election officials have expressed frus-
tration at the increasing complexity of their re-
sponsibilities and the ever-changing nature of
their duties, occasioned primarily by continu-
ing fallout from the 2000 presidential election
and HAVA .5

Specifically, local officials point to the complex-
ity of a voting system that must produce a con-
temporaneous paper record, alert voters
before a ballot is cast that the ballot contains
an overvote, and allow voters with disabilities
to vote without assistance. DRE systems can
more easily satisfy the demands of many dis-
abled voters, but optical scan ballots generally
provide a more reliable form of paper record,
although one that may give rise to ambiguous
markings and difficult problems of determin-
ing voter intent. Optical scan systems also can
be scaled to accommodate wider swings in
turnout more readily simply by supplying extra
ballots and providing more surfaces for voters
to mark them (rather than needing to have
extra DRE machines on hand). Meanwhile,
the processes of securing the voting materials,
including the machines as well as the ballots
and data memory cards or other storage de-
vices, are also more involved, and the training
required to operate and troubleshoot the elec-

tronic equipment is also increasingly complex.



On top of these issues surrounding the voting
equipment itself, local election workers must
deal with ever more complicated rules con-
cerning a variety of matters, including what
identification voters must show at the polls;
who can vote a regular ballot and who must
vote a provisional ballot; and how to resolve a
challenge to a voter’s eligibility. A frequent re-
frain from county elections directors is to leave
the system alone for a few elections and let
them refine their ability to implement it. In-
stead, election officials have been required to
implement many changes in procedures and
technologies in a relatively short time span in
each of the past three election cycles. The con-
stant flux in election equipment and processes
not only destabilizes the system but also dam-
ages public confidence in election integrity and
demoralizes both the paid county elections
staff and the increasingly hard-to-recruit cadre
of volunteer poll workers. In partial acknowl-
edgement of the growing sophistication of
election administration, Secretary of State
Brunner issued a directive in early 2007 setting
minimum qualifications for county election di-
rectors.%

TROUBLES IN CUYAHOGA COUNTY

Ohio’s most serious local election administra-
tion problems of recent years have occurred in
Cuyahoga County. The largest problems sur-
faced in the May 2006 primary election, when
the county was using its new DRE machines for
in-precinct voting and new optical scan ma-
chines for absentee ballots for the first time.
Many poll workers were inadequately prepared
to use the new equipment, a problem com-
pounded when many other poll workers simply
failed to report to work at the polls. As a result,
approximately twenty percent of the county’s

polling places opened late, one not until early
afternoon. In addition, equipment and proce-
dural problems — including DRE machine mal-
functions, failures of the verified paper trail
devices, missing security seals on equipment,
and shortages of supplies — plagued poll work-
ers throughout the day. Many poll workers not
only lacked training to handle these contingen-
cies, but lacked even a basic understanding of
their responsibilities, evidenced most dramati-
cally by the fact that after the polls closed, some
seventy memory cards from DRE equipment
were missing. Although the county board of
elections eventually recovered all but twelve of
the cards, even their disappearance is worri-
some. A number of poll workers obviously did
not know or follow proper procedures for han-
dling the equipment.®

In part, the preparation gap resulted from pre-
election difficulties in implementing a new
voter registration system that the county
adopted to coordinate with the statewide net-
work, difficulties that consumed the attention
of county elections officials for many weeks in
the run-up to the primary election. Mean-
while, county officials also were having re-
peated difficulties preparing and testing the
optical scan ballot readers to be used for ab-
sentee ballots, which led the county elections
director early on the morning of the primary
to order a time-consuming hand count of the
15,000 absentee ballots instead. The combi-
nation of these and other problems, which oc-
cupied the attention of a 220-page
post-mortem report that Cuyahoga County
commissioned,®” delayed the county’s primary
election results for five days and created nu-
merous potential security and accuracy issues
that would have seriously undermined the out-
come had the results been close.
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Cuyahoga County also was the scene of prob-
lems in the November 2006 general election,
when many polling places once again did not
open on time or were otherwise not prepared
for voters to use the DRE equipment. Voter
unfamiliarity with DRE equipment probably
contributed to longer waiting times for some
voters. As DRE problems persisted into
Election Day, poll workers in some locations
eventually began distributing optical scan bal-
lots for voters to mark instead. But problems
also occurred in connection with the optical
scan ballots, primarily in their counting, in-
cluding scanning some batches of ballots
twice and inadvertently deleting the tallies of
other ballot batches from the results. And in-
adequate poll worker training or execution
apparently resulted in some 12,000 Cuyahoga
County voters casting ballots without properly
verifying their eligibility to vote.®

In early 2007, Cuyahoga County’s election-re-
lated embarrassments grew, when two county
election officials were convicted and sen-
tenced to eighteen months in prison for
charges related to their conduct of the 2004
election.”” Specifically, they were found to
have pre-selected the precincts included in
what was supposed to have been a random
sample for a hand recount of the punch card
ballots used that year for the presidential
race. If the sample hand recount matched the
machine totals, then a full hand recount
would not be required. The county officials
apparently pre-selected the precincts in order
to ensure that the sample hand count
matched the machine totals, and thereby
avoid the burdens of a full hand recount. No
evidence suggested that they rigged the re-
count for political reasons. Instead, at trial
they maintained that they were doing what
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the county had traditionally done and what
they believed was proper recount procedure.
(After their trial, the chief justice of the state
supreme court concluded that the trial judge
who had handled their case had a conflict of
interest. The case was reassigned to a new
trial judge, who then ordered a retrial, which
remains pending.™)

The upshot of the accumulation of all of Cuya-
hoga County’s election problems was that in
February 2007, the county elections director
resigned, and then in March 2007, Secretary
of State Brunner asked the four members of
the county board of elections also to resign,
which they ultimately did. Brunner then em-
panelled a new board of elections, which in
turn chose a new elections director and deputy
director.” They and the board of elections
have their work cut out for them in preparing
for the impending 2008 election season and
continuing to manage a hybrid system consist-
ing of DRE equipment for in-precinct voting
and optical scan ballots for absentee voting. (In
late 2006, the former board of elections briefly
considered but abandoned the idea of scrap-
ping the county’s new DRE equipment and
moving exclusively to optical scan ballots.)
This will require stronger poll worker recruit-
ing and training programs, effective processes
for managing voting equipment and materials,
and thorough preparation to respond to elec-
tion-week and election-day problems, includ-
ing potential last-minute litigation about voting
administration matters.

ELECTION LITIGATION

The above difficulties have all provided grist
for a number of recent lawsuits over election
administration in Ohio. Indeed, when new



Ohio Secretary of State Jennifer Brunner took
office in January 2007, she identified some
twenty active suits then pending against her of-
fice.” Many of these suits are now being held
in abeyance pending settlement discussions
with Secretary Brunner’s office. Perhaps most
significant is League of Women Voters v. Black-
well,” the wide-ranging litigation referenced
earlier that challenges many aspects of Ohio’s
election processes. It is difficult to anticipate
how this case will be resolved, but it merits ad-
ditional discussion because of its scope and
complexity.

The complaint in the League of Women Voters
case, filed prior to the enactment of House Bill
3, alleges that for decades Ohio’s system of
election administration has infringed on indi-
viduals rights to vote and violated the federal
constitution’s guarantees of Equal Protection
and Due Process of law. In support of this al-
legation it claims that, over many years, the
state has failed to process voter registration and
absentee applications adequately or accurately;
has not done enough to ensure that counties
provide their polls with adequate supplies and
equipment and otherwise prevent unreason-
able delays and other burdens on voters; has
failed to provide adequate training programs
for poll workers; has not enforced its provi-
sional balloting and other polling place re-
quirements uniformly across jurisdictions; and
has generally maintained an election system
that is unequal across the state, disproportion-
ately infringing on some voters’ rights. It fo-
cuses on circumstances of the 2004 election,
including allegations that a number of regis-
tered voters were unable to vote that election
because their names had erroneously been re-
moved from the voter rolls, and that many vot-
ers had to wait in voting lines for up to ten

hours in some precincts, arguably because vot-
ing machines were maldistributed. The com-
plaint also alleges a number of deficiencies in
poll worker training and behavior, including er-
rors in handling the provisional voting process.
As aremedy, the lawsuit seeks federal-court su-
pervision over the administration of the voting
process throughout the state.

These are serious accusations based on real
problems that Ohio has historically had.
Whether they amount to legally actionable
problems remains to be seen, both as a matter
of fact and law. Specific facts regarding plain-
tiffs” claims are still to be developed through
the yet incomplete discovery process. More-
over, the law regarding the applicability of the
U.S. Constitution’s Equal Protection guarantee
to election administration is still developing,
since the Supreme Court’s use of the Equal
Protection guaranteee in its 2000 decision in
Bush v. Gore. Among the issues in play is the
extent to which the problems in one area of
election administration affect the entire elec-
tion ecosystem.

The League of Women Voters complaint did
survive a motion to dismiss — meaning that the
federal district court found it legally sound, as-
suming that its factual allegations are true.
That ruling is now on appeal, even as settle-
ment discussions continue. In rejecting the
motion to dismiss, the district court specifically
relied upon the Equal Protection holding of
Bush v. Gore, and given the scope of the com-
plaint, the court’s opinion may be the most sig-
nificant use of that precedent to date.™

To the extent that the court ultimately finds any
of the allegations meritorious — assuming that
the parties do not settle and the court of appeals
permits the case to go forward — it also may find
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the question of appropriate relief to be compli-
cated by the interposition of House Bill 3. That
law significantly altered the election ecosystem
in ways that have yet to fully understood. In ad-
dition, some of Secretary Brunner’s recent di-
rectives may moot some of the complaint’s

grounds for seeking judicial relief.

Another significant piece of litigation is North-
east Ohio Coalition for the Homeless
(NEOCH) v. Blackwell,™ brought in federal
court in 2006 to challenge the state’s new voter
identification requirements and the secretary
of state’s rules for determining which provi-
sional votes could be counted. The complaint
alleged that the identification requirements
were vague and confusing, citing the fact that
counties were applying them inconsistently.
The federal district court entered a consent
order in the case, clarifying the identification
and provisional balloting requirements appli-
cable to the November 2006 election. But in-
consistent adherence to this order — and
difficulties in even ensuring that all poll work-
ers knew of its substance — may account for
some of the surprising variation in provisional
voting rates across counties in 2006, described
above. What requirements will be applicable
in future elections remains uncertain, pending
the outcome of the lawsuit. There also remains
the more general question, with regard to both
voter identification and provisional voting,
whether in actual practice local officials and
poll workers will follow the rules laid down in
the new directives of Secretary of State Brun-
ner, or whether, because of either mistake or
disobedience, they will instead substitute their
own preferred practices.

Among dozens of additional lawsuits concern-
ing Ohio election administration filed in recent
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years, several others deserve brief comment.
Another federal court suit, King Lincoln
Bronzeville Neighborhood —Association v.
Blackuwell,™ argues that problems in the 2004
election in Ohio had a disproportionate impact
on some voters, and specifically alleges that
election resources were allocated in a racially
discriminatory matter. This suit, which also
seeks to put supervision of Ohio elections in
the hands of a federal judge, is being held in
abeyance pending settlement efforts. In an
alarming development in this case, in the sum-
mer of 2007 the Ohio Secretary of State’s office
disclosed that almost two-thirds of Ohio’s
counties had failed to comply with the federal
court’s order to retain their ballots and other
records from the 2004 presidential election
while this litigation proceeded.”™ Although the
plaintiffs in the suit have suggested that at least
some of these records may have been inten-
tionally destroyed to conceal irregularities,
even the inadvertent loss or destruction of
these ballots and other materials, contrary to
court order, is extremely serious. It also ap-
pears to be emblematic of the difficulties that
some local jurisdictions have had in following
established rules and procedures.

Two more suits concern Ohio’s voter registra-
tion process. One of these is Project Vote v.
Blackwell,™ the previously discussed litigation
concerning the requirement that paid voter
registration drive workers personally return the
registration applications they collect. Although
the trial court granted the plaintiffs request for
a preliminary injunction prohibiting the en-
forcement of this requirement,™ the court has
yet to issue a final order.*® Resolution of the
case likely has been delayed primarily because
of the efforts of Secretary Brunners office to
develop settlement agreements for this and



many other suits. The other is Harkless v.
Blackwell ** which alleged that Ohio was not
complying with the National Voter Registration
Act requirements for facilitating voter registra-
tion at offices of the state’s Department of Job
and Family Services. This case also has been
delayed because of settlement efforts.

Additional lawsuits have concerned a variety of
other matters, including limitations on the
media’s or partisan observers’ ability to monitor
polling places.®* This is an issue likely to recur
and, given the importance of building confi-
dence in our election ecosystems, an issue that
also deserves careful resolution. Election ad-
ministrators understandably want to limit ac-
cess to polling places in order to protect the
integrity of the process, but it is critical to pub-
lic acceptance of that same integrity that public
representatives have adequate opportunity to
observe polling place operations.

In 2006, litigation over the outcome (rather
than the processes) of the congressional elec-
tion between incumbent Deborah Pryce and
her opponent Mary Jo Kilroy was narrowly
avoided after Kilroy decided that the final mar-
gin of victory of 3,500 votes (or 1.77%) was too
large to overcome, despite various problems
identified on Election Day, including concerns
about the circumstances in which provisional
ballots were issued. In fact, in December 2006
the Kilroy campaign briefly went to court seek-
ing an order that the Franklin County (home of
Columbus) Board of Elections release to the
campaign the names of those voters whose
provisional ballots were not counted, which
state law appeared to require, but which
Franklin County construed HAVA to pro-
hibit. However, the campaign withdrew this
lawsuit when it concluded that the margin re-

mained insurmountable. Had Kilroy pro-
ceeded with an effort to challenge the official
results, it might have tested the meaning of a
new provision in state law enacted as part of
House Bill 3, also discussed further below, that
deprives state courts of jurisdiction to hear
contests of federal elections. For now, how-
ever, what merits the closest attention is the
ongoing litigation over central elements of
Ohio’s election administration, including its
voting equipment, registration processes, iden-
tification requirements, poll worker training
programs, and lack of statewide uniformity.

The number and scope of these lawsuits may
partially reflect the battleground nature of
Ohio politics today, and the fact that the state’s
election ecosystem is therefore under great
pressure. But they also reflect some historical
weaknesses in Ohio’s system of election admin-
istration, as well as some difficulties con-
fronting American elections generally. Central
among these weaknesses is the tension inher-
ent in placing ultimate authority over election
administration in a partisan elected official.
Additionally, in contrast to Ohio, other states
have derived substantial strength from impos-
ing much greater statewide uniformity over
matters of election administration, even while
relying on local implementation. And Ohio,
like all states, is struggling with issues of evolv-
ing election technology.

LOOKING AHEAD

Seven years after troubles in Florida gave new
prominence to matters of state election admin-
istration and less than one year before the 2008
election, it is perhaps disheartening to conclude
that the potential for serious electoral difficulties
persists in Ohio. Among other issues, the state
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is likely to continue to face concerns about the
security of voting technology, at least in the short
term. The challenge for state and local election
administrators is to be nimble in responding to
technological developments without being
alarmist. Adaptability is essential, but at the
same time the election ecosystem must strive
for as much stability as it can.

Furthermore, as election administration be-
comes increasingly complex, the need for reli-
able and well-trained staff and poll workers
also becomes more critical. In the years to
come, Ohio, like most states, is likely to strug-
gle to recruit and train poll workers. These
personnel will depend on improvements in
both the state-developed formal training pro-
grams as well as on enhanced communication
with the secretary of state’s office. But they
would also benefit from system stability, which
would reduce their need for frequent retrain-
ing. The lack of enough well-trained personnel
is frequently a contributing cause to many
Election Day miscues.

As poll workers (and polling venues them-
selves) come under increased pressure, one re-
lief valve will be to increase the proportion of
voters who vote non-traditionally. In future
elections Ohio is likely to see even more voters
take advantage of their new (since 2006) ability
to vote an absentee ballot without cause,
whether by mail or in-person at county elec-
tion headquarters, in the state’s version of an
“early voting” option. Meanwhile, the state ap-
pears poised to begin experimenting with vot-
ing by mail for some elections involving only
ballot issues, not candidates.5*

Given the importance to smooth election ad-
ministration of some long-term stability, it
would be regrettable if ideological fights over
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such matters as voter identification, voter reg-
istration processes, and provisional voting con-
tinue to seesaw back and forth. This will
reduce the degree to which the state’s election
ecosystem can steady itself and re-establish a
sense of constancy. To the extent that the state
legislature (and Congress) can settle on a satis-
factory approach to these matters and then
leave election officials to develop experience
and expertise in implementing that approach,
the system will be strengthened.

On the other hand, if the election ecosystem
instead remains in flux, more matters are likely
to be fought over in court. Every change pro-
vides both another target for a constitutional
claim and another opportunity for the sort of
implementation failures that tend to arise dur-
ing transitions to a new technology or adminis-
trative process (which failures in turn can
themselves lead to legal claims). The foregoing
section has already detailed a variety of existing
lawsuits concerning the state’s current election
structure, and given the state’s history it seems
more than plausible that analogous litigation
would arise in response to future major
changes to the state’s election ecosystem.
Even without those changes, we can anticipate
litigation in 2008 for reasons discussed previ-
ously. There may be little ability for the state
to forestall such litigation, beyond the clarify-
ing directives that the secretary of state is in
the process of issuing.

Ohio is fortunate, however, in that the vast ma-
jority of its recent election litigation has in-
volved issues identified and raised prior to an
election, rather than after the fact. Post-elec-
tion litigation seeking to challenge or overturn
the results of Election Day voting is much
more destabilizing, because it puts courts in



the position of specifically deciding the actual
victors of a political contest, rather than merely
clarifying the rules of that contest in advance.
Before concluding our evaluation of Ohio’s
ecosystem, it is worth a brief comment on how
Ohio courts would respond should such a post-

election contest arise in the near future.

Ohio’s most significant post-election court con-
test involved the 1990 race for attorney general.
In that race, Lee Fisher defeated Paul Pfeiffer
by 1,234 votes out of over 3.3 million votes cast.
Pfeifer was able to establish that almost 100,000
ballots were flawed, in that they did not comply
with state law requiring the rotation of the
order of candidate names on the ballots. Nev-
ertheless, after hearing expert testimony about
the effect of this flaw on the vote totals, the
state supreme court concluded that Pfeifer had
not shown by “clear and convincing evidence”
that, were it not for this ballot flaw, Fisher
would not have received the most votes.*

This case demonstrates two significant princi-
ples of Ohio election law. The first is that offi-
cial election results are presumptively valid and
“will not be disturbed except under extreme
circumstances that clearly affect the integrity
of the election.” The second, which follows
directly from the first, is that a party challeng-
ing an election outcome must establish by clear
and convincing evidence — an evidentiary stan-
dard substantially higher than the legal sys-
tem’s typical requirement in civil cases of proof
by a mere preponderance of the evidence —
that the outcome is not reliable.’” These are
difficult hurdles for a person contesting an
election outcome, and they mean that a suc-
cessful election contest is likely to require
more than just a speculative possibility that the
outcome is flawed.

Notwithstanding these high hurdles, in a suffi-
ciently close race an election contest remains
highly likely, with the trailing candidate explor-
ing all aspects of the election’s administration
in search of grounds to overturn its outcome.
In Ohio’s current election system, it is provi-
sional ballots that are most likely to offer a can-
didate a fruitful source of specific,
non-speculative grounds to challenge an offi-
cial election result. The high number of these
ballots, coupled with the fact that each ballot
can be individually reviewed to determine
whether it should or should not be counted,
make them an obvious focus of an election
contest. Furthermore, variations in how coun-
ties process provisional ballots, as the Supple-
ment to this chapter notes occurred in 2006,
would compound the grounds for litigation.
Absentee ballots are also inviting — and per-
haps increasingly so as their numbers swell
under Ohio’s new “no-reason” absentee voting
option — although typically by the time that the
validity of a particular absentee voter’s ballot
can be questioned the vote itself has already
been irretrievably commingled with the official
results, perhaps compromising a court’s ability
to find clear and convincing proof that the out-
come would have been different.

Although definitely more speculative, it also
remains conceivable that any number of errors
in polling place operations could themselves
lead to grounds for an election contest, if a
contestant can convincingly establish that these
errors have in some way deprived a critical
number of voters of the opportunity to cast
their desired vote. Of course, in such a case it
is unlikely that the contestant could establish
by clear and convincing evidence which candi-
date would have won, had the errors not oc-
curred. Instead, the proof likely would only be
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that the election outcome is uncertain or un-
reliable. In this circumstance, Ohio election
law allows the courts only to set aside the elec-
tion, not to play any role in calling a new elec-
tion, in which case the position becomes vacant
and is filled according to the process applicable
to filling a vacancy in that particular office.®

Finally, we point out that one little-noticed
provision in House Bill 3 amends Ohio law to
deprive Ohio courts of jurisdiction over con-
tests involving elections to federal offices. In
other words, candidates for U.S. president or
Congress may no longer challenge the out-
come of their race under the same Ohio elec-
tion contest provision available to candidates
for state and local offices. Instead, the
amended law provides that contests for such
offices “shall be conducted in accordance
with the applicable provisions of federal
law.” Federal law provides only that the Sen-
ate and the House are to be the judges of the
elections of their own members, and one fed-
eral statute — the Federal Contested Election
Act, 2 U.S.C. chapter 12 — establishes some
procedures to govern an election contest in
the House (but not the Senate). Typically,
both the Senate and the House of Represen-
tatives have relied on state courts first ex-
hausting their factual inquiry into an election
dispute. But Ohio’s new provision means that
no such state judicial inquiry can occur, per-
haps leaving a federal candidate to seek to
challenge an election outcome in federal
court, if the candidate can allege deprivation
of some constitutional right. However, most
election administration problems, even in-
cluding fraud, are not likely to rise to the level
of a constitutional claim, leaving federal can-
didates in Ohio with only the U.S. Congress
to adjudicate whether to invalidate an elec-
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tion in light of either electoral fraud or mis-
takes in election administration.

In the case of a presidential election, when
what is technically at stake is which candidate’s
slate of presidential electors will represent
Ohio in the Electoral College, it is even more
unclear what would transpire. A candidate
might attempt to go to state court using proce-
dures other than a formal election “contest”
specifically contemplated in Ohio’s election
code. The receptivity of the state judiciary to
that form of lawsuit may depend, or at least ap-
pear to depend, on the political leanings of
Ohio’s elected supreme court. Currently, all
seven members of the Ohio Supreme Court
are themselves elected Republicans, although
they nominally run for judicial office without a
party label appearing on the ballot. The seven
hardly see eye-to-eye ideologically on all issues,
and they could be expected to fracture on
some issues of election law. It is possible that
they unanimously would throw out any effort
of even a Republican presidential candidate to
overturn judicially the result of the state’s pres-
idential vote, ruling the attempt to be a now-
forbidden “contest” masquerading under
another label. Nonetheless, it is at least con-
ceivable — based on the Ohio Supreme Court’s
rulings in other politically charged cases — that
a majority of the justices would permit such a
lawsuit to go forward, if they thought the fac-
tual allegations were meritorious (for instance,
if provisional votes were counted that, by law,
should not have been — or evidence existed of
widespread and systematic absentee ballot
fraud, of the kind that occurred in the Miami
mayoral election of 1997%).

Indeed, looking forward, one way in which the
risk of future election-related litigation in Ohio



differs from the litigation that occurred in 2004
and 2006 is that the candidates, parties, and in-
terest groups with an incentive to litigate are
likely to be the opposite of those who have re-
cently litigated. The litigation in 2004 and
2006 largely involved voting rights organiza-
tions or groups allied with the Democratic
Party, who were mostly challenging the alleged
deficiencies of Secretary of State Blackwell’s
administration of the voting process. Now that
Democratic Secretary of State Brunner is in of-
fice, the dynamics of potential litigation have
shifted. Itis now more likely that groups asso-
ciated with Republican interests will go to
court in an attempt to challenge enforcement

of Brunner policies.

Litigation over election administration is some-
times necessary to prevent voters’ rights from
being violated. But litigation can also have a
corrosive effect, exacerbating the public’s dis-
trust in the process’ integrity. Perhaps down the
road the time will come when the risk of litiga-
tion over Ohio’s voting process is diminished.
But that time does not appear to be now.
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SUPPLEMENT ON PROVISIONAL VOTING:
WHY ARE PROVISIONAL BALLOTS REJECTED IN OHIO?

IN THE NOVEMBER 2006 general election,
just over 23,000 provisional ballots (23,058,
according to figures provided by the secretary
of state) were rejected in Ohio, or almost 20%
of all provisional ballots cast statewide in that
election. The predominant reason for reject-
ing provisional ballots was that they were cast
in the wrong precinct: 10,610 statewide, or
46%, were rejected for this reason. The sec-
ond most common explanation for rejecting a
provisional ballot was that the voter was not
registered: 7,384, or 32% were rejected on
this ground, although there is no available in-
formation concerning what steps were taken
to determine that the voter — who, after all, as
a prerequisite for casting the provisional bal-

lot, signed a statement attesting to the belief

TABLE 2

that he or she was registered — was in fact not

registered.

The third most prevalent reason for rejecting
a provisional ballot was that the voter failed
to show the required identification: 2,726
statewide, or 12%, were rejected on this basis.
Together, these three reasons account for
90% of rejected provisional ballots statewide.
No other specific explanation accounted for
more than 2% of rejected provisional ballots
statewide. Among the miscellaneous other
reasons for rejecting a provisional ballot were:
not eligible to vote (2%), no signature
(1.25%), missing ballot (0.8%), or the person
already voted (0.7%). Table 2 summarizes
these data.

OHIO REJECTED PROVISIONAL BALLOTS, NOVEMBER 2006

STATEWIDE FIGURES

Reason Ballot Rejected Number of Ballots Percent
Wrong precinct 10,610 46.0
Not registered 7,384 32.0
No ID 2,726 12.0
Not eligible 459 2.0
No signature 290 1.25
Missing ballot 181 0.8
Already voted 163 0.7
Other misc. 1,245 5.4
TOTAL 23,058

Source: Ohio Secretary of State

[Percentages do not total 100% because of rounding]
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Focusing on the six counties that contain
Ohio’s largest cities — Cuyahoga (Cleveland),
Franklin (Columbus), Hamilton (Cincinnati),
Lucas (Toledo), Montgomery (Dayton), and
Summit (Akron) — reveals some interesting dif-
ferences among them. These counties were
the six largest in terms of the number of provi-
sional ballots rejected, and collectively they ac-
counted for 13,171, or 57%, of all rejected
provisional ballots. Yet they differed in a num-
ber of respects, as Table 3 shows. First, they
differed in the aggregate rate at which they re-
jected provisional ballots, from 13% to 33%.
But the primary reason for rejecting provi-
sional ballots — voting at the wrong precinct —
does not appear to explain most of this varia-
tion. Rather, these six counties are fairly simi-
lar in the rates at which they rejected
provisional ballots for this reason. Two coun-
ties (Hamilton and Montgomery) rejected 10%
of their provisional ballots for being in the
wrong precinct, and two others (Lucas and
Summit) rejected 12% of their provisional bal-
lots for the same reason. One county
(Franklin) was a little bit lower in this respect,
at 9%, whereas another (Cuyahoga) was some-
what higher, at 16%. (Cuyahoga’s outlier status
on this point, with more voters showing up at
the wrong place to cast their ballots, may be a
reflection of the distinctive and significant ad-
ministrative problems this county had in the
2006 election.)

Instead, the six urban counties diverged some-
what more with respect to the second major
reason for rejecting provisional ballots: that the
voter was not registered. These six urban
counties ranged from a high of 11% (Lucas) to
alow of 3% (Franklin) in rejecting provisional
ballots for this reason. In other words, over
one-tenth of provisional ballots cast in Lucas
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County were rejected on the ground that the
voter was not registered, even though the voter
thought he or she was and was willing to sign a
statement to that effect. By contrast, Franklin
County’s rate of rejecting provisional ballots for
lack of registration was less than one-third as
large as Lucas County’s. What explains this dif-
ference? Is it that three times as many voters
in Lucas County are mistaken in thinking they
are registered than in Franklin County, or do
the two counties use different procedures in
endeavoring to resolve discrepancies about a
voter’s registration status? Does Franklin
County, for example, conduct more rigorous
investigative searches to track down missing
registration forms, or perhaps resolve doubts
more favorably to the voter? (In between
Lucas and Franklin, two counties — Cuyahoga
and Montgomery — rejected 8% of their provi-
sional ballots for lack of registration, and two
others — Hamilton and Summit — rejected 6%
for this reason.)

The six urban counties varied even more sharply
with respect to rejecting provisional ballots for
lack of required identification. Two counties,
Lucas and Summit, stand out for rejecting a rel-
atively large number of provisional ballots for
this reason, 7.8% and 7.1% respectively. In ab-
solute numbers, Lucas threw out 330 votes for
lack of identification, and Summit discarded
349. By contrast, Franklin County did not reject
a single provisional ballot for failure to provide
identification as required by Ohio law, even
though Franklin County had far more provi-
sional ballots cast than any other county in Ohio.
Over 20,000 provisional ballots were cast in
Franklin in 2006, whereas less than 5,000 were
cast in both Lucas and Summit. Franklin’s re-
fusal to reject any provisional ballots for lack of
identification, in contrast to the willingness in



Lucas and Summit counties to reject hundreds
of them (amounting to almost one in every
dozen of provisional ballots cast), can be attrib-
uted only to a difference in policy at the county
level in interpreting and enforcing Ohio law.

This county-level variation in applying Ohio’s
new voter identification rules presumably
makes the state vulnerable to an Equal Protec-
tion challenge based on Bush v. Gore. In 2006,
Franklin County may have been more gener-
ous to voters failing to provide the identifica-
tion required by Ohio law in part because of
the threat of litigation over rejected provisional
ballots that loomed in the context of the Pryce-
Kilroy recount. But this kind of local generos-
ity, when absent elsewhere in the state and
when not specifically authorized by state law,
may create an unjustified inequality in the
counting of ballots cast by citizens in equiva-
lent circumstances, in violation of the U.S.
Constitution’s protection of equal voting rights.

Franklin County’s generosity in this regard,
while absolute, was mirrored to a lesser extent
by Montgomery County, which rejected only
eight of its over 6,000 provisional ballots, or
0.12%, for lack of identification. The two re-
maining counties, Hamilton and Cuyahoga, re-
jected 0.4% and 1.2% of their provisional
ballots for lack of identification. These rates,
although somewhat higher than Franklin and
Montgomery, were still much lower than Lucas
and Summit. In absolute numbers, Hamilton
discarded 54 votes for lack of identification,
and Cuyahoga threw out 189. Again, differ-
ences in administrative practices seem the
most likely explanation for these variations, al-
though the topic deserves further study.

One additional anomaly deserves brief men-
tion. Although three of the six urban counties

(Hamilton, Lucas, and Montgomery) did not
reject any provisional ballots on the ground
that the person who cast the ballot was not “el-
igible” to vote, and Franklin County rejected
only two provisional ballots for this reason,
Summit County rejected a surprising 128 pro-
visional ballots on this basis. This number
amounted to 2.6% of all provisional ballots cast
in Summit County. Cuyahoga County rejected
27 provisional ballots on the ground that the
voters were ineligible, or 0.17% of provisional
ballots cast in that county. While that number
separates Cuyahoga from the other four urban
counties, it does not come close to the rate at
which Summit County rejected provisional
ballots on the ground of voter ineligibility — as
distinct from lack of registration. One wonders
whether Summit County employed a different
administrative understanding of the concept of
voter eligibility than elsewhere in the state, or
whether instead some election officials in Sum-
mit County simply confused the two different
concepts of eligibility and registration, with
some of them reporting a lack of registration
as a lack of eligibility instead. If the latter ex-
planation were indeed the case, it would be
disappointing but not surprising. It would
merely corroborate other evidence that local
officials sometimes have difficulty understand-
ing — and therefore enforcing correctly — each
of the many requirements of the state’s elec-
tion law.
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TABLE 3
OHIO REJECTED PROVISIONAL BALLOTS, NOVEMBER 2006: LARGE COUNTIES

LUCAS SUMMIT
(Toledo) (Akron)
Total provisional ballots cast 4,227 4,891
Provisional ballots rejected 1,379 1,525
Total rejected as percentage of PB cast 32.62% 31.18%
Number of provisional ballots
rejected - wrong precinct 489 601
Percentage of Total Rejected 35.46% 39.41%
Percentage of Total PB Cast 11.57% 12.29%
Number of provisional ballots
rejected - not registered 475 278
Percentage of Total Rejected 34.45% 18.23%
Percentage of Total PB Cast 11.24% 5.68%
Number of provisional ballots
rejected - no ID provided 330 349
Percentage of Total Rejected 23.93% 22.89%
Percentage of Total PB Cast 7.81% 7.14%
Number of provisional ballots
rejected - ineligible to vote 0 128
Percentage of Total Rejected 0.00% 8.39%
Percentage of Total PB Cast 0.00% 2.62%
Number of provisional ballots
rejected - other 85 169
Percentage of Total Rejected 6.16% 11.08%
Percentage of Total PB Cast 2.01% 3.46%

Source: Ohio Secretary of State
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CUYAHOGA HAMILTON MONTGOMERY FRANKLIN
(Cleveland) (Cincinnati) (Dayton) (Columbus)
15,917 12,569 6,630 20,322
4,168 2,238 1,249 2,612
26.19% 17.81% 18.84% 12.85%
2,541 1,329 687 1,801
60.96% 59.38% 55.00% 68.95%
15.96% 10.57% 10.36% 8.86%
1,282 784 527 684
30.76% 35.03% 42.19% 26.19%
8.05% 6.24% 7.95% 3.37%
189 54 8 0
4.53% 2.41% 0.64% 0.00%
1.19% 0.43% 0.12% 0.00%
27 0 0 2
0.65% 0.00% 0.00% 0.08%
0.17% 0.00% 0.00% 0.01%
129 71 27 125
3.10% 3.17% 2.16% 4.79%

0.81% 0.56% 0.41% 0.62%
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Ohio:
NINE AREAS

INSTITUTIONAL ARRANGEMENTS

Ohio’s chief election officer is its secretary of state, responsible for administering state elec-
tion law, canvassing votes for all elective state offices and issues, investigating election
fraud and irregularities, and overseeing all eighty-eight county boards of elections. 0O.R.C.
(Ohio Revised Code) §§ 3501.05, 3505.34. The secretary of state appoints the four mem-
bers of each county board on an evenly bipartisan basis, and each board in turn hires a pro-
fessional elections director and deputy director to run elections in that county. O.R.C. 8§
3501.06, 3501.09. The director must be of the opposite political party from both the deputy
director and the chair of the county board of elections.

VOTER REGISTRATION/STATEWIDE DATABASE

Eligible voters must submit a registration application at least thirty days before the election, ei-
ther by mail or in person at any public high school or public library, as well as at their county
board of elections, county treasurer’s office, offices of the state’s bureau of motor vehicles, and
other designated state offices. 0.R.C. §§ 3503.01, 3503.10, 3503.11. Voters are notified by
mail of their registration status, and also can check their status at their local board of elections
or through the secretary of state’s website. Many Ohio counties also maintain their own web-
sites where voters can check.

Ohio’s statewide database matches information on registered voters with information from Ohio
driver’s license applications. A registered voter can be removed from the registration list upon
death, determination of incompetence, incarceration on felony charges, failure to vote over a four
year period after being mailed a registration confirmation notice, or moving out of the county.
0.R.C. § 3503.21 Local election officials update the database regularly, both by purging names
of those no longer eligible to vote and by adding new registrants. The database is used primarily
before and after the election, to prepare and update the poll books used on Election Day, rather
than on Election Day.

CHALLENGES TO VOTER ELIGIBILITY

Private or citizen challenges of a voter’s eligibility are no longer allowed at Ohio polls on Elec-
tion Day (although special observers may still monitor the election). Instead, only poll work-
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ers are allowed to challenge a voter’s eligibility at the polls. 0.R.C. § 3505.20. However, until
twenty days prior to an election, any Ohio voter can file a challenge to the eligibility of any other
Ohio voter. If the county board of elections is able to adjudicate the challenge based solely on
records it maintains, the board may do so without a hearing. Otherwise, the board must notify
a challenged voter and conduct a hearing on the challenge before it can remove the voter from
the registration list. When a hearing is required on a challenge filed less than thirty days before
an election, a board of elections may postpone the hearing until after the election and permit
the voter to cast a provisional ballot. O.R.C. § 3503.24.

PROVISIONAL VOTING

Under Ohio’s complex set of provisions governing provisional balloting, voters who must cast a pro-
visional rather than a regular ballot include individuals: (1) whose names are not in the poll books,
or whose signatures do not match poll book signatures; (2) who cannot present proper ID; (3) who
have requested an absentee ballot but appear at the polls to vote; (4) whose notice of registration
was deemed “undeliverable”; (5) who are challenged by an election judge at the polls, or who are
subject to a pending challenge by another voter; (6) who have changed their name or moved to a new
precinct. To vote a provisional ballot, these individuals must complete a written affirmation that they
are registered and eligible to vote, and provide as much identifying information as they can. O.R.C.
§ 3505.181. In the 2004 general election, 2.77% of those who turned out to vote in Ohio, or over
150,000 voters, cast a provisional ballot. In 2006, the percentage was over 3%. A fuller account
of Ohio’s provisional balloting is in the accompanying Ohio Supplement on Provisional Voting.

To count a provisional ballot, county officials must determine that the individual: (1) properly
completed the provisional ballot affirmation; (2) was registered to vote; (3) was eligible to vote
that election in that precinct; (4) provided proper identification to the board of elections within
ten days after the election, if failure to provide such identification at the polls was the basis for
voting a provisional ballot; and (5) overcame a challenge, if that was the basis for voting a pro-
visional ballot. County boards of election must complete this process, including holding any
necessary hearings, within ten days after the election. 0.R.C. § 3505.181. Under the election
code a board’s decision whether to count a provisional ballot is final, although some such deci-
sions still could end up in court in a close race.

EARLY AND ABSENTEE VOTING

Ohio has no “early voting” option as such, but any voter may cast an absentee ballot without cause
as many as thirty-five days in advance of an election. Absentee ballots can be requested and
voted either by mail or in person at county offices. O.R.C. § 3509.05 The state’s first experience
with no-excuse in-person absentee voting in 2006 was generally successful, and election officials
expect greater numbers of Ohio voters to vote in this manner in 2008. Indeed, some local election
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officials deem it essential that more voters take advantage of this option in order to reduce the
risk of Election Day voting problems associated with identification requirements, new voting equip-
ment, and provisional balloting. Except in cases of Election Day emergencies, the deadline for re-
questing an absentee ballot is noon on the third day before an election. Ordinarily, the ballot must
be received by the close of the polls on Election Day, although ballots cast overseas may be re-
ceived up to ten days after the election. O.R.C. § 3509.05.

VOTING TECHNOLOGY

Each county board of elections selects the county’s voting equipment from among a list of ap-
proved vendors and equipment established by the secretary of state. A state law enacted in
2004 requires that all voting systems generate a voter verifiable paper audit trail. O.R.C. §
3506.10. Counties are free to use a combination of equipment, as Cuyahoga County did by se-
lecting optical scan ballots for absentee voters and DRE machines for in-person voting. As a mat-
ter of ballot design, since 1949 Ohio law has required rotation of candidate names, so that each
candidate in a particular race has an equal advantage in the order in which the candidate’s
name appears on the ballot. 0.R.C. § 3505.03.

POLLING PLACE OPERATIONS

The county board of elections is responsible for finding at least four poll workers, called election
judges, for each precinct, no more than half of whom can belong to the same political party.
0O.R.C. § 3501.22. Poll workers must work the full day, from 6:00 a.m. until they have completed
the post-election processes, for which they may receive up to $95. They also are expected to
attend a county-administered, state-developed training program within sixty days prior to Election
Day. Experienced poll workers must attend this training at least every three years, while the pre-
siding election judge in each precinct must complete the training every other year. O.R.C. §
3501.27. Only official poll workers, voters in the act of voting or waiting to vote, and specially
appointed observers are allowed in the polls during the election. O.R.C. § 3501.35. At least
one voting machine in each polling location must accommodate visually impaired voters. O.R.C.
§ 3506.19. Voters are entitled to obtain assistance in physically signing their names and casting
absentee ballots, if needed. Voters with disabilities also can request an absentee ballot if they
do not feel comfortable voting at their polling place. O.R.C. § 3509.08.

BALLOT SECURITY

Ohio’s procedures for handling both voting machines and the media on which the votes are
recorded, whether optical scan ballots or DRE voting machine memory cards, have grown in-
creasingly elaborate — from chain-of-custody rules, to requirements to seal voting machines and
voting supply containers with tamper-proof seals, to provisions calling for certain steps to be per-
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formed only before specified observers. 0.R.C. §§ 3501.26, 3505.27, 3505.31. While flawless
adherence to them may be difficult, remedies for errors can be problematic.

As another form of ballot security, all Ohio voters must authenticate their eligibility to vote by
showing identification at the polls. Ohio’s list of acceptable identification is broader than that
of some other states, and includes: current government photo identification, military identifica-
tion, utility bill, government check, paycheck, or another government document. All acceptable
forms of identification must have the voter’s current address, with the exception of a state driv-
ers’ license, which is acceptable even if it shows an old address. Directive 2007-06. Voters who
appear at the polls without presenting one of these forms of identification may cast a provisional
ballot. 0.R.C. § 3505.18.

POST-ELECTION PROCESSES

Although on occasion Ohio election officials still must conduct some true counting of ballots (as
when Cuyahoga County officials had to manually count their absentee ballots in the 2006 primary),
today ballot “counting” typically involves processing totals generated from electronic equipment.
Preparing the results also involves reconciling any discrepancies between the ballot totals and the
number of people who voted. Precinct judges must conduct these processes without leaving the
polling place, before sealing their voting equipment and materials and transmitting them back to
the county board of elections. The board of elections must maintain these records for at least sixty
days, or twenty-two months in the case of records of a federal election. O.R.C. § 3505.31.

For a statewide office, Ohio law provides for an automatic recount if the margin of victory is less
than 0.25% of the total vote. For other offices, a recount is automatic when the margin of victory
is less than 0.5%. O.R.C. § 3515.11. Losing candidates also may apply for a recount within
five days after the results are declared, provided they post a bond of $50 per precinct to cover
administrative costs. 0.R.C. § 3515.03. Recounts for presidential elections must be completed
no later than the federal “safe harbor” date (six days before the date specified for presidential
electors to meet and cast their votes). All other recounts must be certified by the 81st day after
the election. For recounts of ballots cast on DRE machines, the voter verifiable paper audit trail
is the official ballot of record. 0O.R.C. § 3506.18.

Losing candidates and their supporters can also seek to alter the outcome of an election by filing
a contest petition challenging some aspect of the election. The contest petition must be filed within
fifteen days of the certification of the election, and the hearing on the contest must occur between
fifteen and thirty days after the contest commences. O.R.C. §§ 3515.09, 3515.10. The contestant
in an election contest bears the burden of proving by “clear and convincing evidence” that one or
more election irregularities occurred, and that the irregularity affected enough votes to change or
make uncertain the results of the election. In re Election of Nov. 6, 1990, 569 N.E.2d 447, 450
(Ohio 1991). This is a high standard, as courts are reluctant to void or overturn an election.
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CHAPTER 4: ILLINOIS’ ELECTION ECOSYSTEM

FROM ILLEGALITIES TO INCONSISTENCIES

WHEN IT ADOPTED its current state consti-
tution in 1970, Illinois transferred responsibil-
ity over its elections from the secretary of state
to a newly created state board of elections.
The secretary of state at the time, Paul Powell,
was a colorful figure in state politics with a less
than sterling reputation.? Illinois of course has
a storied history of political corruption, which
at least in previous eras has sometimes been
accepted as a cost of doing business there.?
But by taking election administration out of the
hands of a powerful central figure, the revised
constitution injected two new characteristics
into the Illinois election system. First, in doing
away with the secretary of state’s role as Illinois’
chief election officer, the constitution diffused
the real power over elections through a patch-
work system of county clerks and municipal
elections boards, and left the new state board
of elections comparatively weak. The result
was a highly decentralized system. Second, the
absence of a powerful central authority opened
the door to inconsistent procedures across ju-
risdictions, a problem some Illinois election ad-
ministrators complain about today.

Furthermore, in recent decades the absence of
a strong state elections authority to pull local
election officials together seems to have al-
lowed a culture of suspicion and lack of coop-
eration to develop between many individual
jurisdictions, encouraged by the state’s history
of election fraud and abuse. The presence in
the state of both Chicago and Cook County —
two huge, separate election jurisdictions that
face a level of complexity in administering

elections unsurpassed elsewhere in the Mid-
west — compounds the difficulty of developing

consistency in Illinois election administration.

Accordingly, this chapter discusses in turn the
following features of Illinois™ election ecosys-
tem: (1) decentralized administration, (2) a
legacy of fraud that, while diminishing, re-
mains a concern and has helped foster distrust
and lack of cooperation among election offi-
cials, (3) the presence of mammoth Cook
County, as well as Chicago, (4) inconsistencies
across jurisdictions, and (5) a substantial risk of
litigation attacking these locally divergent prac-
tices, as well as other problems that may occur
in the state’s voting administration. Whether
or not any deliberate disregard of established
standards or other mismanagement is present
in Illinois” current election ecosystem, what is
clear is that Illinois needs to achieve greater
uniformity in its election administration, built
upon improved relationships among its various
election administrators. The state’s biggest
challenge is to find a way to put the past aside
and work together to create a consistent expe-
rience for every voter and a consistent treat-
ment of every ballot. If Illinois is unable to
foster this teamwork and consistency, the state
is likely to experience one (or both) of two un-
fortunate consequences. First, election admin-
istrators could be impaired by the financial and
management inefficiencies that come from
lack of logical coordination. This in turn could
lead to concrete problems at the polling places
on Election Day. Second, inconsistent election
procedures and an uneven quality of election
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administration across jurisdictions could trig-
ger lawsuits alleging that voters” constitutional
rights to Equal Protection have been violated.

DECENTRALIZED ADMINISTRATION

One of the most prominent features of Illinois’
election ecosystem is its decentralized admin-
istration, coupled with the comparatively weak
role played by state election officials. At the
state level, the Illinois State Board of Elections
(“SBE”) is the body responsible for supervising
elections.* The eight members of the state
board are appointed by the governor,” subject
to the advice and consent of the state Senate.®
The board must consist of two members from
Cook County who are of the governor’s politi-
cal party, two members from elsewhere who
are of the governor’s political party, and two
members from each of these regions who are
of the other leading political party.” The mem-
bers serve staggered terms.® Five out of eight
votes are needed in order for the board to take
any action.” The board has staff in both
Springfield and Chicago.

Nevertheless, the real power in Illinois™ elec-
tion system resides in local jurisdictions, many
of which function almost independently of the
state board of elections. This is not just be-
cause the state board has modest formal power,
but also because it has relatively limited re-
sources, as well as little credibility among local
administrators of many of the larger jurisdic-
tions. The board has the authority to supervise
elections, but its executive director character-
ized this supervision as “indirect.” Its principal
power derives from its authority to certify (and
decertify) election equipment. As a result, the
board functions mainly as a clearinghouse of
information for local election officials.
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At the local level, lllinois election administra-
tion occurs in a few large jurisdictions and
about one hundred smaller jurisdictions. In
most parts of the state, the county is the pri-
mary unit of election administration, and in all
counties except DuPage County an elected
county clerk is in charge of elections.”” How-
ever, Illinois” “City Election Law” also allows
cities to choose to govern their own elections
independently of their county."! Eight out of
Ilinois” 110 election jurisdictions, including
Chicago, use this system.'” Cities that have
opted into this system govern elections
through a three-member board of elections ap-
pointed by the county circuit court.’ At least
one representative of each of the two leading
political parties must sit on this municipal
board." The circuit court may remove board
members upon filing of a proper complaint,
but the code does not specify what would be

sufficient to justify such removal.'?

An ap-
pointed executive director oversees day-to-day

operations.'®

Large Jurisdictions. By far, Illinois’ two most
important election jurisdictions are Chicago
and Cook County. Both jurisdictions serve
about 1.4 million registered voters,'” and to-
gether represent about thirty-seven percent of
the state’s registered voters.' Though Chicago
is in Cook County, it operates elections inde-
pendently from the county because it has
opted to use the state’s City Election Law.
Chicago and Cook County are both heavily
Democratic, and have worked successfully to-
gether in many instances, but they also dis-
agree about matters both practical and
philosophical, which sometimes has created
tension. Their place in Illinois election admin-
istration is discussed in greater detail below.



Another important large jurisdiction is DuPage
County, a wealthy predominantly Republican
jurisdiction west of Chicago. DuPage County,
like Chicago, has opted out of the county clerk-
based system but, unlike Chicago, uses a
county, rather than municipal, board of elec-
tions." Historically, DuPage County wielded
great influence in state election policy, but it
lost much of that influence after Democrats
came into power in the 2000 elections. Never-
theless, DuPage County remains a leader in
election administration and is particularly
strong in the area of election technology. For
instance, its executive director explained that
it uses a custom-built electronic flow-chart sys-
tem to help election workers process incoming
voters to determine if they are eligible to vote
an ordinary ballot or must cast a provisional
one. DuPage County also paid to develop a
computer system that creates records (not
recordings) of incoming election hotline phone

calls on Election Day.*

The system keeps
track of who made the call, what election ad-
ministration question was asked, who handled
the call, what solution was provided, and other
matters. The system allows administrators to
analyze their operations after the election and
identify areas for improvement. Most other ju-
risdictions simply cannot afford this level of

technology.

Other large jurisdictions include Lake County,
a wealthy suburban area of about 650,000 peo-
ple just north of Cook County; Will County,
with a population of about 500,000 just south
of Cook County, and Kane County, just west of
Cook County, with a population of about
400,000. The next largest election jurisdiction
is McHenry County, northwest of Cook
County, with a population of about 260,000.
(Winnebago County, in the western part of the

state, has about 280,000 residents, but this in-
cludes Rockford, which is its own separate
election jurisdiction.)*

Smaller jurisdictions. While much of Illi-
nois” population is concentrated in Chicago
and its immediate suburbs, a significant num-
ber of people live in smaller jurisdictions in the
more distant Chicago suburbs, as well as far-
ther downstate. While any bright-line distinc-
tion between small and large jurisdictions is
arbitrary, if we define a small jurisdiction as any
county with fewer than 300,000 residents, then
approximately 3.2 million registered voters, or
forty-three percent, come from such jurisdic-
tions.?? These jurisdictions are important not
only because collectively they represent a sig-
nificant number of voters, but also because
they face different obstacles than those faced
by large urban and semi-urban jurisdictions

like Chicago and Cook County.

One problem of smaller jurisdictions is a lack
of quality control in leadership. As in Cook
County, the chief election administrator in
most small jurisdictions is an elected county
clerk?® However, unlike in Cook County,
where the clerk position offers comparatively
great power and visibility, in smaller jurisdic-
tions the position of county clerk may not at-
tract the same number or caliber of candidates.
County clerk candidates are not required to
have any training in running elections, or even
to be high school graduates. Accordingly, the
level of professionalism and experience in elec-
tion administration varies widely between
county clerks. Newly elected clerks are espe-
cially unlikely to have any relevant elections ex-
perience and, unlike in Cook County, they do
not have access to a vast professional elections
staff that can get them up to speed. Some state
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elections officials, although expressing confi-
dence in Illinois election administrators as a
whole, are of the view that the lack of any for-
mal check against maladministration at the
county level is a notable flaw in the state’s elec-
tion system.

Another problem is a lack of legal sophistica-
tion in the smaller jurisdictions. Unlike
Chicago and Cook County, most of the state’s
election jurisdictions do not have in-house
legal advisors. Rather, state law designates the
local state’s attorneys as their legal advisors.*
In most cases, this means someone with little
or no training or experience with election law,
and furthermore someone who may be more
concerned (perhaps rightly) about bringing an
important murder case to conclusion than ren-
dering opinions about such matters as post-
election chain-of-custody rules for provisional
ballots. There is no guarantee that state’s at-
torneys in different parts of the state will pro-
vide the same legal advice, thus opening the
door to inconsistency in the administration of
state election laws. Additionally, some Illinois
election officials expressed the opinion that be-
cause state’s attorneys are themselves elected
officials, they have an interest in staying out of
election matters so as not to disturb the system
that has brought them and their political allies
to office. Yet smaller jurisdictions simply have
nowhere else to turn because the SBE does
not offer legal advice, and indeed is admon-
ished to avoid doing so by a state attorney gen-
eral opinion issued in 1987.% Accordingly, one
obvious reform would be to create a “legal of-
fice” within the Illinois State Board of Elec-
tions, and require local election administrators
to go there, instead of to their local state’s attor-
neys, for legal advice and representation in the
conduct of elections.
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The resources of these smaller jurisdictions are
also limited in other ways. Unlike Chicago,
Cook County, and other large jurisdictions,
small jurisdictions do not have information
technology departments versed in the intrica-
cies of how to configure voting machines and
manage the statewide voter registration data-
base. In fact, until Illinois implemented the
Help America Vote Act in a way that required
the statewide voter registration database to be
updated by local jurisdictions, some of these
offices did not have even one computer for use
in elections.?

Devoid of in-house technical savvy and lacking
strong leadership from the SBE, these jurisdic-
tions often fall into a condition known as “ven-
dor dependency.” When administrations do not
have the sophisticated staff necessary to admin-
ister technical matters, they rely primarily on
vendors to maintain and configure their voting
machines. Administrators stuck in this position
sometimes find that the vendors, having already
sold their machines and service contracts, have
little to gain by giving the local officials their ut-
most attention. Instead, the profit-maximizing
strategy is to save costs by providing no more
support than is necessary to avoid a lawsuit,
leaving the administrators in the lurch. This is
particularly a problem with direct recording
electronic (“DRE”) vendors because DRE ma-
chines must be configured and tested before
each election to accommodate the numerous
ballot styles across all precincts. This problem
most affects smaller jurisdictions, whose con-
tracts represent smaller dollar amounts and
whose future business vendors decide they can
therefore afford to lose.

All of this is not to say that smaller jurisdictions
are unable to run procedurally satisfactory



elections. In fact, despite their challenges,
many smaller communities may have an easier
time running elections than their larger coun-
terparts, especially where their county clerk or
elections director does possess election admin-
istration experience. Smaller communities are
typically more tight-knit than larger communi-
ties, making it easier to recruit, train, and re-
tain poll workers from year to year. They also
tend to be more politically homogenous than
larger jurisdictions, creating an environment of
trust that frees administrators to implement
policies, rather than expending resources in an
effort to justify those policies to the media and
various stakeholders. Concerns about voter
impersonation and double voting are lessened
in a small precinct where “everybody knows
your name.”

Weak State Board of Elections. Statutorily,
the Illinois State Board of Elections has the
power to disseminate information to and con-
sult with election authorities, prescribe the use
of standardized registration and ballot forms,
certify voting equipment, require elections sta-
tistics from local authorities, make recommen-
dations to the legislature, determine the
validity and sufficiency of petitions to amend
the state constitution, maintain a public library
of elections information with precinct maps,
and generally supervise elections.”” Neverthe-
less, as a practical matter its power is somewhat
limited. One limitation is that the evenly bi-
partisan eight-member board requires a ma-
jority vote of five members in order to act.
Therefore, like the Federal Election Commis-
sion (which has a similar evenly bipartisan
structure), the board is susceptible to partisan
deadlock and thus unlikely to adopt any deci-
sive policy that might provoke partisan dis-
agreement. In addition, with the exception of

HAVA funds, it does not have control over the
purse strings of local election administrators.
It also does not have the ability, like some sec-
retaries of state elsewhere, to remove local of-
ficials who do not perform satisfactorily.
Without these powers, it is doubtful whether
the SBE has the ability to compel the use of
correct practices, short of going to court for a
writ of mandamus. Moreover, it does not even
have adequate resources to monitor the proce-
dures used by local jurisdictions and to identify
problems ahead of time. With respect to large
jurisdictions, it appears unable to exercise even
informal types of power, such as the power of
persuasion.

Indeed, almost every large jurisdiction admin-
istrator with whom we spoke expressed doubt
about whether the state board had either the
necessary resources or expertise. Poll worker
training affords a good example. Although
the SBE currently offers its own free training
for poll workers, most of the local administra-
tors whom we interviewed choose not to take
advantage of that training, but instead to con-
duct their own. Part of the reason they reject
the free training is that the SBE does not have
the detailed, working knowledge of local tech-
nology that each jurisdiction has developed
from experience. The SBE also offers free
training materials on some (but not all) Elec-
tion Day procedures, but only two of the five
jurisdictions whose administrators we inter-
viewed (both from smaller jurisdictions) cur-
rently use those materials. One of these
jurisdictions had previously used training ma-
terials provided by the jurisdiction’s voting
machine vendor, and only switched to SBE
materials after state legal requirements con-
cerning absentee voting made the vendor’s
manual obsolete.
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Furthermore, partially because of past political
disputes, the SBE has lost the respect and trust
of many if not all of the powerful local admin-
istrators, and dialog between them today is in
some cases limited. For instance, although the
board’s power increased slightly as a result of
its control over HAVA funds, it subsequently
lost a fight to control implementation of the
state’s voter registration database and, in the
process, further alienated itself from the rest
of the Illinois election administration commu-
nity. Local administrators resisted the board’s
effort to oversee the database in part because
they were concerned that if the state were
given responsibility for the database, the proj-
ect would be “dumbed down.”

The weakness of the SBE is also suggested by
the relative dearth of resources it commands
when compared to jurisdictions such as Cook
County and Chicago. Cook County has close
to 120 employees working on elections and
Chicago has about 180, while the SBE has
about sixty-five. The budgets are also dispro-
portionate: For the coming year, Chicago is
proposing an annual elections budget of about
$31 million and Cook County is seeking about
$27 million,*® while the SBE works on a
statewide budget ranging from $8.5 to $10.5
million (not counting HAVA funds), depending
on whether it is an off-year. Given these limi-
tations, the SBE’s former director said the en-
tity is simply incapable of performing the kind
of widespread compliance audits that would be
necessary to verify that local jurisdictions are
following procedures correctly. Part of this
lack of resources comes from the fact that SBE
staff has been reduced by about forty percent
since its creation in the 1970s, while HAVA has
only added to its responsibilities.
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Moreover, although the state board of elections
has the authority to promulgate regulations, as
well as to issue other types of guidance for local
election administrators, it currently does not
have on the books a single administrative reg-
ulation concerning provisional voting, early
voting, ballot security, recount procedures, or
most areas of absentee voting and Election
Day polling place procedures.* Nor does it
have any plans to issue a uniform manual for
local administrators. In the absence of any
comprehensive written instructions from the
board, local authorities have chosen to create
their own manuals and procedures, either from
whole cloth or using materials provided by vot-
ing machine vendors. The SBE does have the
power to review these local manuals and re-
quire changes, but the SBE’s current executive
director could not think of a time that the SBE
had ever done so. This opens the door to vari-
ation in procedures across jurisdictions.

One important power the SBE does have and
makes use of is its ability to certify voting ma-
chines. Vendors must survive this testing in
order to market their machines and services to
local jurisdictions in the state.*® Although the
SBE takes pride in its testing, some local elec-
tion administrators viewed the SBE’s testing as
neither as rigorous nor as meaningful as the
SBE would like to think. Nevertheless, these
administrators acknowledged that the SBE’s
certification power does give it leverage over
some aspects of local election administration.

Despite the weakness of the Illinois State
Board of Elections compared to the chief elec-
tions authorities in other states, the SBE nev-
ertheless does play an essential role for many
of Illinois” smaller jurisdictions. Our sense
from a relatively small sample size of election



administrators from smaller jurisdictions was
that the majority of them probably could not
function without the SBE’s guidance. The ex-
ecutive director of the East St. Louis Board of
Election Commissioners, for instance, could
hardly have spoken more highly about the SBE
or its director of elections information, whom
we also found to be highly competent and
committed to helping local administrators.
Furthermore, some of the criticisms that the
larger jurisdictions directed at the SBE may be
partly a consequence of policy decisions sup-
ported by these same large jurisdictions to
limit the funding, staff, and formal power of
the SBE, and accordingly may also be a reflec-
tion that the larger jurisdictions do not want a
stronger central authority.

Indeed, the key problem may be less that Illi-
nois law creates a weak state board of elections
than that the state’s culture has shaped it to be
toothless. While the law on the books also
could be improved, it is primarily the culture
that needs to change. It is fair to say that Illi-
nois administrators are more independent and
individualistic than administrators in a state
like Minnesota, for instance, and their politics
are more divisive. HAVA implementation only
exacerbated those divisions. For instance,
problems implementing a joint agreement to
cooperate in choosing and administering
HAVA voting machines have created signifi-
cant tension between Chicago and Cook
County. Many local administrators also have
lingering resentments over the battle with the
SBE to determine whether the statewide data-
base would be operated on a top-down or bot-
tom-up basis. The SBE itself undoubtedly
could do more to bring people together and
create consensus, especially given some ad-
ministrators’ perceptions that the SBE tends

to act unilaterally and without input. The gov-
ernor and the state legislature also need to pro-
vide leadership to make the SBE a more
effective institution.

A LEGACY OF SIGNIFICANT
BUT DIMINISHING FRAUD

Ilinois is a state with a dispiriting history of
election fraud and public corruption.® Al-
though a powerful statewide elections official
may once have provided one set of opportuni-
ties for fraud, the lack of a strong central au-
thority since 1970 has created another
breeding ground for potentially corrupt elec-
tions. According to news reports, in the last
twenty-five years some fifty separate election
fraud prosecutions have occurred, many of
them involving multiple offenders. Although
most of these prosecutions occurred in areas
in or around either Chicago or East St. Louis,
they have affected the entire state.

For instance, after the 1982 gubernatorial elec-
tions, widespread allegations of fraud in
Chicago led to almost sixty convictions and
caused a civil grand jury to conclude that
100,000 illegal ballots had been cast (although
one former state election administrator cau-
tioned us that the 100,000 figure might have
been overblown for political reasons).*> When
similar allegations surfaced after the 1987
Chicago primary, the then-chairman of the
Chicago Board of Election Commissioners es-
timated that between 36,000 and 52,000 votes
had been cast by unregistered voters.*® In
2003, the Cook County Clerk quashed an ap-
parent attempt to cast some 250 illegal votes in
Cicero and Chicago Heights, south of
Chicago.* In Qualkinbush v. Skubisz,* an ap-
pellate court all but accused a mayoral candi-
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date in Calumet City, south of Chicago, of per-
sonally overseeing a program of improperly in-
fluencing absentee voters in the 2003 election.
In East St. Louis, nine individuals, including
some local political leaders, were convicted of
vote-buying in the November 2004 general
election.®

Nevertheless, many of today’s Illinois election
administrators believe that the state’s election
ecosystem is so different today than it was
twenty-five years ago that it is highly unlikely
that Illinois would suffer a repeat of the wide-
spread voting fraud that happened in the 1982
governor’s race. According to these adminis-
trators, a number of important reforms and
changes in voting technology have made elec-
tion fraud more difficult to accomplish, espe-
cially on a massive scale. And the recent
prosecutions described above may themselves
reflect that the ecosystem has now developed
better means of catching the perpetrators.

Illinois election administrators are correct to
note that it is much more difficult to accom-
plish in-person voting fraud today, especially if
polling places meet the legal requirement that
poll workers from both political parties be
present at all times. But we nevertheless are
not fully sanguine about the risk of insider
fraud committed by an election official deter-
mined to steal an election. Meanwhile, absen-
tee fraud is a different issue entirely, as Illinois
administrators also acknowledge. It is not a
matter of whether such fraud occurs, but how
often and in what magnitude. Still, Illinois
elections are more secure today than in the
past. What follows is a short discussion of de-
velopments since 1982 that have helped re-
duce fraud, and the vulnerabilities that

continue to exist.
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Improvements in voter registration. Part of
the problem in the 1982 gubernatorial race was
the Illinois registration system, which left the
door wide open for fraud. No identification
was required to register to vote,*” and canvass-
ing for outdated or otherwise invalid registra-
tions was done wusing a cumbersome
door-to-door process that effectively ensured
that many such registrations would remain on
the rolls.® The canvassing had to occur on an
unrealistically short timeline, and in many
cases required canvassers to get past security
into apartment buildings, which they often
could not do.* Frustrated canvass workers
often failed to perform a thorough canvass.*
Nonperformance was particularly high in areas
perceived to be dangerous.' Lingering num-
bers of bad registrations became a vehicle for
corrupt election judges and others to cast
fraudulent ballots in the polling place at the
end of Election Day.

Today, voter registration reforms have reduced
the risk of fraud, both by reducing the chance
that invalid registrations will make it onto the
rolls, and by making the canvassing process
more efficient at removing such registrations
from active lists. The law now requires two
pieces of identification for in-person registra-
tion,** and HAVA identification for mail-in reg-
istration.” By late 2007, Illinois anticipates
that it will have a fully functioning system for
verifying incoming applications against records
from the Social Security Administration. It
also hopes that its system for verifying registra-
tion applications against state motor vehicle
databases will be fully implemented in the near
future. These systems should further lessen
the likelihood of improper registrations reach-
ing the official rosters.



Once the registrations are in the database, of-
ficials will continue to remove invalid registra-
tions with the help of improved canvassing
procedures. Since 1982, officials have been
sending out postcards to all voters automati-
cally once every two years,* and to registrants
who have not voted for four years.*> Pursuant
to the National Voter Registration Act, when
the postcards are returned as undeliverable,
the state can begin a process that may lead to
these registrations being removed once an ad-
ditional four-year cycle elapses without any
contact or activity by the voter.

Nevertheless, by some estimates Illinois has al-
most one million “inactive” names on its
statewide database, some sizable portion of
which certainly reflect voters who have moved
or died (a figure comparable to Ohio’s number
of “inactive” voters).* Because the public has
a right to see the names of those voters who
have not responded to a confirmation notice,
potential wrongdoers still have some ability to
determine names that could be used to perpe-
trate fraud.*’ Election judges in each polling
place also have the ability to identify inactive
voters,* and could theoretically use this infor-
mation to forge ballot applications and cast
fraudulent ballots, as in 1982. Although this
type of fraud also could be accomplished with
active registrations, the inactive registrations
could facilitate misconduct both by eliminating
the need to wait until the end of the day and by
providing more names under which fraudulent
votes could be cast, provided election judges
have an opportunity to do so (for instance, if
real bipartisanship is lacking among the judges
at a particular polling place).

Increased prosecutions of vote fraud. Offi-
cials also cite heightened law enforcement ef-

forts as a factor reducing the risk of fraud.
Election administrators describe both an in-
creased presence of plain-clothed police offi-
cers at many polling places, and significant law
enforcement support from the state attorney
general and local U.S. Attorneys, who since
1982 have been more aggressive in investigat-
ing and prosecuting election crimes. In March
2002, for instance, Chicago and Cook County
each stationed about 300 investigators in
polling places and received support from the
local U.S. Attorney, FBI, and U.S. Marshals
Service.* Officials dispatched over 200 prose-
cutors and investigators to polling places in the
February 2007 election.®® In 2000, the U.S.
Justice Department obtained permission to
monitor Cicero, a west Chicago suburb with a
reputation for fraud, for a five-year period.”
DOJ also has made a point over time to target
other areas known for fraud.”® In addition, the
state attorney general has sent investigators out
into the field to detect election fraud.>

Of course, these efforts themselves are some
evidence of the continuing need for vigilance
in controlling election fraud. Meanwhile, it is
not clear how completely potential impropri-
eties observed during an election are pursued
by prosecutors and other officials after an elec-
tion is over. For instance, on at least one re-
ported occasion, the SBE has indicated that it
will not investigate suspicious activity unless
someone files a formal complaint.** Other im-
proprieties presumably go undetected alto-
gether.

Institutional weaknesses as a remaining
source of vulnerability to fraud. As dis-
cussed above, Illinois™ highly decentralized
election system heavily depends on the work
of more than one hundred county clerks, all of
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whom are elected, as well as a handful of city
officials and appointed local elections direc-
tors. Having an elected county clerk run elec-
tions presents an obvious potential conflict of
interest if that clerk or the clerk’ political allies
are in a close election. While that risk is pres-
ent in many states, it is a bigger risk in states
with a demonstrated history of fraud. In one
recent instance, a county clerk was “opening
absentee ballots and replacing ballots in favor
of [one candidate] with ballots naming her op-
ponent.” The institutional arrangements of
the Illinois election system leave it more vul-
nerable to fraud than it should be.

One current weakness in Illinois’s election law
is the authority, in most jurisdictions, of a single
elected county clerk to compile vote totals re-
ceived from the various precincts, for the pur-
pose of reporting those totals to the state
elections board.®® This is the result of a recent
amendment to the state election code that
abolished local canvassing boards because
some of the party representatives on these
boards often would fail to appear for the can-
vass. Where the statute used to specify that
county clerks should conduct the canvass “with
the assistance of the chairmen of the county
central committee of the Republican and
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Democratic parties of the county,™ it now
provides simply that the “election authorities
of the respective counties” are to conduct the

canvass.”

Despite the administrative convenience of let-
ting the canvass proceed with only the local
“election authority,” reposing this responsibility
in a single partisan official obviously increases
the risk that these elected clerks may be
tempted to misreport the returns to the state
board in order to change the result of an elec-
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tion. Party leaders are still entitled to receive
copies of the abstracts of votes immediately
after the clerk completes them,” but to the ex-
tent that party leaders were failing to attend
the canvass even when they were part of the
canvassing board, it would seem that they
would be even less likely to be present now.
Some argue that the canvass is increasingly
ministerial, given that in a recount, an ag-
grieved candidate could go back and look at
the original “tapes” or vote totals from each
voting machine to check the validity of the can-
vass, making any fraud in the canvass obvious.
But it is not unrealistic to imagine some daring
clerk taking the risk, and seeking to defend the
error as a mistake if it is subsequently discov-
ered. In any event, when the canvassing
process does not structurally ensure bipartisan-
ship, candidates and the public will under-
standably have less confidence that the job has
been done correctly. In contrast, Michigan,*
Wisconsin,® and Ohio® use bipartisan boards
to canvass precinct returns.

This particular structural problem does not
apply to Chicago, East St. Louis, or the other
cities whose “election authority” under state
law is a separate multi-member election board,
rather than a clerk (although some members
of these boards also could choose not to par-
ticipate in their duties to assist with the can-
vass). Yet even the few local jurisdictions with
bipartisan representation on local election
boards may be susceptible to the risk of parti-
san domination. In East St. Louis, the one Re-
publican board member, who was required by
law to vote Republican, nevertheless voted
Democratic in a primary, suggesting that the
local election board was in fact composed of
three Democrats, with no Republican repre-
sentation.®® The likelihood that this one board



member was truly a Democrat, masquerading
as a Republican simply to satisfy the legal re-
quirement that there be Republican represen-
tation on the three-member board, is increased
by the circumstantial evidence that her hus-
band is a prominent local Democratic leader.
Despite the fact that she was eventually re-
moved from the board, this may have been an
example of a legal safeguard that arguably is
neither sufficiently robust, nor meaningfully
enforced even to its limited extent. Illinois
needs to consider election law reforms that
would do more to assure that the canvassing of
vote totals is conducted in a transparently bi-

partisan or nonpartisan manner.

The system does have some safeguards built
into it to decrease the likelihood of fraudulent
conduct. In particular, in the wake of the 1982
gubernatorial election Illinois established a
mandatory five percent post-election audit of
voting machine accuracy, hoping to deter fraud
by ensuring that precinct returns reflected the
counts recorded on the voting machines them-
selves.®* This requirement obligates the SBE
to randomly select five percent of precincts for
auditing, and local officials then are expected
to verify that the precinct vote totals are accu-
rate, either by comparing them against the
DRE paper audit trail,** or by rerunning opti-
cal scan ballots through the machine.®* Unfor-
tunately, this requirement may not be
uniformly followed or enforced, as the SBE
could not confirm for us that all jurisdictions
are consistently conducting or reporting the re-
sults of their audits. A good audit procedure,
coupled with bipartisan control and enforce-
ment, can substantially help reduce the risk of

fraud.

Another institutional problem is that the ap-

propriate party balance is not present in all
polling places, despite improvements in the
law governing this issue. In 1982, the law re-
quired that election judges from both of the
leading political parties be assigned to each
polling place, but at that time the judges were
required to reside in the precinct in which they
served.® Because some wards are dominated
almost entirely by one political party, this re-
quirement ensured in practice that some
polling places could not achieve the appropri-
ate party balance.”” The law has since been
changed to allow importation of poll workers
from anywhere in the subject county, and ad-
ministrators do their best to use this provision
to stock polling places with members of both
parties.”” Nevertheless, election officials do
not deny that they continue to experience
some difficulties in achieving the appropriate
party balance. In our opinion, the state needs
to do more to ensure that local authorities have
the resources to bring polling place operations
into compliance with this important legal re-
quirement. The state also needs to do more to
ensure that the requirement is monitored and
enforced. Noncompliance with this require-
ment is of particular concern in areas where
the election administrator is of the same party
as the judges in the imbalanced precincts, and
therefore in a position to overlook suspicious
activity.

Increased concern about absentee ballot
fraud. Given the improvements in election in-
tegrity since 1982, absentee ballot fraud is a
much more promising way to steal elections
today than traditional polling place fraud. Our
informal review of the most recent cases of al-
leged election fraud in Illinois showed that
eleven out of fifteen instances since 1990 in-
volved the absentee voting system, while only
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one clearly involved in-precinct ballot-box
stuffing.” This is a marked change from the
problems in 1982, which mostly consisted of
precinct captains, party workers, and election
judges looking in the poll book at the end of
Election Day for the names of those who had
not voted, and then forging ballot applications
and casting ballots in the names of those vot-
ers.™

A number of policies and procedures are de-
signed to discourage absentee ballot fraud. As
a primary tool, Illinois continues to limit the
grounds for voting by absentee ballot,” rather
than allowing any voter to vote absentee, as
other states have done. With limited excep-
tions, Illinois then requires that absentee bal-
lots be returned personally by the voter or an
immediate family member.™ In addition,
under Illinois law it is a felony to solicit indi-
viduals to vote absentee, subject absentee vot-
ers to undue influence, tamper with absentee
ballots, or return anothers absentee ballot
without authorization.™

To the extent that these legal provisions do not
prevent absentee ballot fraud, at least some ad-
ministrators make an effort to detect the pres-
ence of absentee fraud by looking for “spikes”
in the number of absentee ballot applications
coming from certain precincts or addresses.
Cook County targets such spikes and places
phone calls to every voter who requests an ab-
sentee ballot in the target precinct or address
to ensure that the voter is not being manipu-
lated into participating in an absentee balloting
scheme. As Illinois’ newly created (since
March 2006) early voting program picks up
steam, it will reduce the number of legal ab-
sentee ballots cast and could cause such spikes
to stand out in even starker relief. Chicago
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makes similar phone calls to some portion of
voters who have requested absentee ballots. In
addition, state law requires administrators to
verify absentee voters’ signatures both at the
ballot request stage and upon ballot return,™
and if rigorously enforced these requirements
may help to identify some forms of absentee
voting fraud.” Despite these safeguards, how-
ever, the potential for absentee ballot fraud re-
mains more than just theoretical.

CHICAGO AND COOK COUNTY

As suggested above, Chicago and Cook County
dominate the world of Illinois election admin-
istration. Not only do they represent roughly
thirty-seven percent of registered voters, but
they also carry the greatest weight with the leg-
islature and have substantial influence over
what state election laws are adopted. In addi-
tion, Illinois has a history of treating Chicago
and its suburbs as separate from the rest of the
state in most matters, and that treatment also
applies to election administration. Indeed, the
law itself exempts the giant Chicago suburbs
from the ordinary voter registration laws,™ and
Chicago has opted out of the general election
laws by adopting the City Election Law.

Cook County, like most Illinois jurisdictions,
runs elections through an elected county
clerk, presently David Orr. Orr is a popular,
progressive Democrat who started his politi-
cal career as a Chicago alderman and has
been the Cook County Clerk since 1990.7
His office consists of approximately 120 em-
ployees in its elections division. Currently,
Orr’s division of elections operates on an an-
nual budget of about $21 million and is seek-
ing about $27 million for the coming fiscal
year.” Among other policies, Orr supports



expanded access to voting and aggressive re-
porting of potential voting fraud.

By comparison, the Chicago Board of Elec-
tions has about 180 employees (including some
forty who are seasonal) and expects to have a
budget of $31 million for the upcoming fiscal
year.®" Chicago’s current elections director is
Lance Gough, an expert in voting technology
who has been with the board since 1988.52
Like David Orr’s office, the Chicago board is
Democratic,® but with a more conservative
orientation focused less on expanding voter
participation than on running smooth elec-
tions. According to Gough, the history of fraud
in Chicago pushes the board to work hard to
maintain a clean, professional image, and the
board will go to great lengths to avoid embar-
rassment. Indeed, as another board official re-
lated to us, the board once persuaded the local
fire department to use a fire engine to rip the
doors off of a polling place when its owner
failed to show up on time to unlock them.

By themselves, both Chicago and Cook County
are more populous than many states,* and the
scale of their elections operations is commen-
surate. The difference in these jurisdictions’
operations and those of smaller jurisdictions
therefore is not merely one of degree, but be-
comes a difference in kind. For instance,
Chicago has 2,600 precincts and 3,000 DRE
voting machines, which can take up to four
hours each to calibrate and test. The logistics
of such an undertaking are immense, as are the
logistics of storing and delivering this equip-
ment to thousands of precincts, all in a secure
process that protects against tampering. Cook
County’s operations are similarly complex.
Other election administrators reflecting on
these types of complexity praise Orr and

Gough for tackling an “impossible” job. In the
face of these types of challenges, Chicago and
Cook County understandably desire a free
hand to administer elections in the way they
think is best and are skeptical of proposals that
favor centralization and bureaucracy.

Although they remain separate entities,
Chicago and Cook County frequently must
work together to run elections. For instance,
because Chicago voters are eligible to vote for
Cook County offices, vote totals for both juris-
dictions must be combined before determining
winners in those races. Furthermore, the two
jurisdictions have gone beyond the degree of
cooperation that is strictly necessary by enter-
ing into joint agreements with equipment ven-
dors to supply uniform technology through all
areas of Cook County. But some of the natural
tension between the two offices was exacer-
bated by the implementation of this technol-
ogy, which was initially flawed and caused
delays in precinct reporting in the 2006 pri-
mary and general elections.*> By some ac-
counts, the relationship between the two
jurisdictions has soured after these difficulties.

INCONSISTENT APPLICATION OF
LAWS AND STANDARDS

Given the lack of central direction over Illinois
election administration, some (but not all) Ili-
nois election officials to whom we spoke
thought that the state faced a problem of in-
consistent procedures in different jurisdictions.
Unfortunately, only anecdotal evidence exists
upon which to base such conclusions, as the
state has no systematic auditing program for
evaluating the performance of election person-
nel.* The variance in opinions on this issue
may say more about political attitudes than
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about actual reality, making things even less
clear. Nonetheless, we are inclined to credit
those who express concern about the existence
of significant local variation in election admin-
istration practices, as they speak with a vivid-
ness and specificity that suggests a basis in fact,
and the inherently decentralized structure of
voting administration in the state of course in-
vites just such local disparities.

Illinois’s two largest elections offices, in Cook
County and Chicago, were the least concerned
about inconsistency across jurisdictions. Cook
County officials admitted that some degree of
inconsistency existed, but thought that it was
not so severe as to justify large-scale reform,
and tended to involve relatively minor matters.
One official proposed that it would be enough
for the SBE to start offering formal training for
local election administrators themselves, as op-
posed to only offering training for poll work-
ers.” A representative of the Chicago Board
of Elections thought that inconsistency was
even less of an issue and did not seem to think
that Illinois” decentralized system raised any
concerns about different jurisdictions taking
different approaches.

Elsewhere, election administrators to whom
we spoke did think that inconsistency was a
real concern, albeit one that was not yet quan-
tifiable. An elections official in DuPage
County thought that important ambiguities
and inconsistencies existed in a number of
legal requirements and practices, including: (1)
whether jurisdictions would accept a partially
flawed voter registration application, (2)
whether to count absentee ballots lacking post-
marks,*® (3) whether jurisdictions were per-
forming the mandatory five-percent
post-election audit of voting system accuracy
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(described above) (4) whether poll workers
were requiring HAVA-mandated identification
from first-time mail-in registrants voting at the
polls, (5) procedures used to perform “logic
and accuracy” tests on DRE voting machines
before and after elections and recounts, (6)
whether suspicious circumstances are reported
to authorities for investigation and prosecution,
(7) whether paper notice of cancellation is sent
to a voter when a voter’s registration is re-
moved from the statewide database, and (8)
the circumstances in which voter registrations
are removed from the database. Because of
ambiguity in the law governing recount pro-
ceedings, at least one local official thought that
a statewide recount of ballots would likely de-
volve into a Florida-like debacle. One official
at the state board of elections, whose job it is to
field procedural questions from local adminis-
trators, said that he knew from firsthand expe-
rience that some jurisdictions were following
inconsistent procedures in the areas of concern
identified by DuPage County. The past direc-
tor of the SBE agreed that the inconsistency
concern is real.

Some of these officials felt that Illinois election
administrators have pressured the legislature
to make laws deliberately ambiguous. Illinois
election jurisdictions are not integrated or ac-
countable to a powerful central authority, they
argued, but are accustomed to doing things
their own way. They do not want strong, pre-
cise laws that force them to use the same prac-
tices as the neighboring jurisdiction.
Therefore, when new legislation is being
drafted, local election officials sometimes put
pressure on legislators to leave enough “wiggle
room” in the statute to allow them to do as they
see fit. These officials also felt that inequality
of resources and legal and technical expertise



between jurisdictions and lack of meaningful
monitoring and enforcement from the SBE
contributed to the problem of inconsistency.

A good example of the “wiggle room” phenom-
enon is the Illinois provisional ballot statute,
which provides that provisional ballots should
be counted when it is at least equally likely as
not that, based on information available to the
administrator, the provisional ballot was cast by
a voter properly registered in the precinct.*
The decision is to be made based on the “total-
ity of the circumstances.”™ As one administra-
tor observed, this law leaves the administrator
to make too many assumptions. However, an-
other administrator felt that, in practice, the
evidence will usually point obviously one way
or the other, and that there would be few gray
areas that would leave an administrator in

doubt.

But even where wiggle room does not exist,
some administrators felt that certain proce-
dures would not be followed or taken seriously.
One example is the mandatory five-percent
audit of voting machine accuracy described
above, which is required to occur after each
election, before the results are announced.
This procedure was initially adopted after the
infamous 1982 election, and officials hoped
that it would help deter fraud. It could also be
used to catch malfunctioning voting machines
that fail to record votes correctly. However, in
practice, it appears that some election officials
may not be completing the audit. The SBE, to
which local officials are supposed to report the
results of their audits, informed us that some
jurisdictions have not reported all of their re-
sults all of the time. These omissions could be
merely failures to report (the generous inter-
pretation given by the SBE official to whom we

spoke), but they could also represent failures
to complete the audits themselves. But even a
failure to report the results is a cause for con-
cern, especially if the information in those re-
sults would have revealed or suggested
irregularities.

Major inequalities in funding also exist across
the state. These are not merely financial con-
cerns, but have a real impact on voters’ experi-
ences. Today, the biggest financial problem
appears to be the costs associated with main-
taining new HAVA-compliant voting ma-
chines.”" In East St. Louis, the city’s election
director worries that there will be no funding
for performing required voting machine main-
tenance in his jurisdiction before the 2008
presidential primary and general elections — a
concern echoed elsewhere in the state. This is
a serious problem looming on the horizon.
Our nation has previously seen proof of what
should be obvious anyway, namely, that poorly
maintained technology can lead to lost votes.*
In contrast, the relatively wealthy DuPage
County can often forgo expensive repairs be-
cause the county has a stock of extra voting ma-
chines on hand that can be swapped out for a
malfunctioning machine when necessary.

RISK OF LITIGATION

The variations in local practices described
above could serve as the basis for potentially
contentious and costly litigation, thereby fur-
ther eroding public trust in the state’s voting
system. A lawsuit with this premise might ap-
pear in the form of an election contest between
candidates as in the Bush v. Gore litigation, but
it might also appear as a general civil rights
lawsuit alleging violation of voters” Equal Pro-
tection or other constitutional rights.”® For the
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time being, Illinois may be insulated from such
litigation because it is not perceived by most
analysts to be a battleground state. However,
insofar as Illinois becomes more prominent on
the national scene — something it has at-
tempted to do by moving up the date of its pri-
mary from mid-March to early February™ — it
risks having its election system critically scruti-
nized, and perhaps upended, in litigation.
Similarly, if Illinois has a close statewide elec-
tion for governor, as it did in 1982, or another
important elected state office, litigation would
be likely, and election attorneys could find an
ample number of issues to raise. Such an elec-
tion contest would almost certainly include
claims that provisional ballots were not
counted properly, and would also probably in-
clude a host of other claims related to chain of
custody procedures, voting machine configu-
ration, spoiled ballots and ballots with distin-
guishing marks, and other irregularities.

Precedent already exists for litigation attacking
such inconsistencies: In 2002, a federal district
court held that voter allegations that the voting
machines in some Illinois jurisdictions gener-
ated more residual votes (ballots cast but not
counted, either because no candidate is se-
lected, or because ballot markings appear to
select two candidates for a given office, result-
ing in no vote being counted) were sufficient to
state a claim for violation of the U.S. Constitu-
tion’s Equal Protection Clause and other
rights.® It is not hard to analogize the problem
of the disparate impact of different voting
technologies to many of the other types of in-
equalities and inconsistencies in election ad-
ministration discussed earlier, creating fertile
ground for litigation. For example, if (as has
been alleged by several election officials in the
state) some jurisdictions adopt more lenient
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standards for the verification of provisional bal-
lots than other jurisdictions, that inequality in
vote-counting procedures would serve as an
obvious basis for an Equal Protection chal-
lenge, whether filed in federal court or as part
of a state-court election contest proceeding.”
If these issues do emerge in state-court litiga-
tion, it is not clear that Illinois courts will be
able to put them to rest in a way that prevents
the reputation of the state’s entire election sys-
tem from suffering. Illinois judges are elected,
and in recent years special interest groups sup-
porting and opposing tort reform have poured
unprecedented amounts of money into judicial
campaigns, especially in the southern part of
the state,”” as well as on the state’s supreme
court. One poll found that eighty-five percent
of Illinois voters believe that judges are influ-
enced by campaign contributions,” and the
reputation of the judiciary suffered further
erosion as a result of Operation Greylord, a
1984 investigation of corruption in the Cook
County judicial system that resulted in the con-
viction of thirteen judges and fifty-one attor-
neys.” In this politicized environment, voters
are likely to see the judicial resolution of any
such litigation as political and therefore illegit-
imate, even if judges do their best to remain
impartial.

The contest over the 1982 gubernatorial elec-
tion'” does not give one much reason for opti-
mism in this regard. There, the Illinois
Supreme Court split 4-3, largely on partisan
lines (one Democrat joined three Republicans
in dismissing the contest filed by the Demo-
cratic candidate). The reasoning of the major-
ity opinion is legally dubious, striking down the
state’s contest law as unconstitutional because
the special court assigned to hear the contest



was not a conventional “court” within the
meaning of the state constitution. A second
and alternative ground offered by the majority
opinion seems no more defensible, as contrary
to precedent, it refused to let a claim go for-
ward because there were insufficient allega-
tions to cast doubt on the result of the election.
Yet the complaint alleged facts that, if true, did
just that. The dissenting opinion was livid in
response. Right or wrong, the supreme court’s
resolution of that contest does not inspire con-
fidence that, were another major statewide
election contest to reach the supreme court
again, the court would be able to render a de-
cision that would be viewed as resting on law
rather than politics.

Furthermore, if litigants begin bringing several
of these types of Equal Protection claims,
lower state courts could easily take differing
approaches to the legal issues, creating a frac-
tured jurisprudence that makes election ad-
ministration even less uniform. This has been
the trend in other areas of Illinois election lit-
igation, where courts have not been content to
follow precedent but have continually modi-
fied it and sometimes defied it. For instance,
Ilinois law includes twenty-two cases dealing
with how to treat ballots that are ineligible to
be counted when those ballots have become
intermingled with eligible ballots and cannot
be separated. Despite the high number of
published opinions, no clear rule has emerged.
Even the Illinois Fifth District Court of Ap-
peals itself has issued a number of potentially
conflicting rules: It once deducted a known
number of ineligible ballots from a candidate’s
vote total after election judges testified that the
absentee ballots at issue had been cast for that
candidate;'"! in another case it reduced both
candidates’ vote totals in proportion to the per-

centage vote each candidate obtained in the

t;192 and in a third instance it used in-

precinc
formation about party affiliation contained in
primary records to determine percentages to

be used in reduction.'®

Likewise, the state supreme court’s legally du-
bious decision resolving the 1982 gubernatorial
election has spawned considerable confusion
concerning what is necessary for an election
contest petition to survive a motion to dismiss
for failure to state a claim.'® This type of con-
fusion may be exacerbated when political affil-
iations of courts change over time, creating an
incentive for them to find reasons to deviate
from precedent in order to achieve a desired
political result. As any litigator will acknowl-
edge, confusion in case law is an invitation for
further litigation. Thus, the legal landscape in
Illinois, combined with variations in local prac-
tices concerning vote-counting procedures,
provides fertile ground for election litigation,
if an election is considered sufficiently impor-
tant and sufficiently close to be worth contest-
ing. The prospect of major election litigation
in Illinois, before a judiciary lacking in suffi-
cient neutrality to appear “above the fray,” is
highly unsettling yet regrettably realistic.

Administrators, for their part, voiced a greater
fear of litigation over voting technology than
over inconsistencies in the voting process, al-
though some of their own comments seem in-
ternally inconsistent. Some shared with us the
view that the most likely basis for litigation in
the 2008 presidential election would be tech-
nology failure, specifically attacks on the fun-
damental accuracy of voting machines. Most
administrators, however, seem to think that in
the event of a recount the technology would
ultimately be vindicated.
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They are less confident that the actions of
those using technology would be similarly vin-
dicated. Administrators we spoke to identified
poor planning and poor training of poll workers
and staff as key threats to well-run elections.
These root causes can lead to almost any kind
of problem, and particularly problems that ad-
ministrators identified as likely: failure to fol-
low Illinois” complex chain of custody rules for
elections materials; failure to follow the rules
governing whether to issue an ordinary or pro-
visional ballot; errors in the counting of provi-
sional votes; going too far to “help” voters cast
their ballots; failure to properly configure
DRE machines; failure to set aside defective
ballots or ballots with identifying marks; failure
to include grace period, absentee, or early vot-
ing returns in final results; failure to reset vot-
ing machines before the election; and allowing
individuals to vote without first signing the poll
book. Most of the items on this list are those
that we, as election law scholars, would identify
as exposing the state to risks of significant liti-
gation in any important close election (and
most items on this list do not concern technol-

ogy at all).

Furthermore, the failure of local officials to fol-
low rules in any of these respects could easily
be converted into a plausible Equal Protection
claim, simply by observing that local officials

> Conse-

elsewhere did follow the rules.!'
quently, our conversations with some election
officials in the state lead us to believe that they
are insufficiently prepared for the threat — and
consequences — of major election litigation in
Ilinois, in a way analogous to Florida’s failure
to prepare for the problems in its 2000 elec-

tion.
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lllinois:
NINE AREAS

INSTITUTIONAL ARRANGEMENTS

[llinois administers its elections in a highly decentralized fashion. Although lllinois has a State
Board of Elections (“SBE”), consisting of eight members appointed by the governor, 10 ILCS (llli-
nois Compiled Statutes) 5/Art. 1A, this board plays a fairly limited role. Primarily, it shares in-
formation and offers assistance to local election officials, who have the real power. lllinois has
110 local election jurisdictions, consisting of the state’s 102 counties, plus eight cities that
have chosen to run their elections independently of their county. Each of these eight cities, in-
cluding Chicago, governs elections through a three-member Board of Elections appointed by the
county circuit court. DuPage County similarly uses a County Board of Elections to oversee its
voting processes, while in the remaining 101 counties the elected county clerk is in charge of
elections. The State Board of Elections has authority to promulgate statewide regulations and
guidance for these local jurisdictions, but at present it does not use this authority.

VOTER REGISTRATION/STATEWIDE DATABASE

[llinois is one of the states that has not fully complied with HAVA’s requirement that its statewide
voter registration database match incoming voter registration applications with pre-existing data-
bases. The SBE has entered into agreements to bring the database into compliance, however,
and the current database is matched against state databases of deaths and of felony convic-
tions. Registrations are automatically canceled when either form of match occurs. 10 ILCS
5/4-14.1; 5-9.1; 6-55; 10 ILCS 5/6-55; 26 IL ADC (Illinois Admnistrative Code )216.50 The data-
base is managed primarily at the local level, and lllinois has no uniform procedures governing
how localities should process and verify incoming registration applications, instead empowering
local authorities to promulgate their own procedures. 10 ILCS 5/1A-16. The SBE does help dif-
ferent jurisdictions to coordinate the adding and purging of entries.

In addition to the typical in-person and mail-in forms of registration, see 10 ILCS 5/4-10; 5-9; 6-
37; 10 ILCS 5/1A-16 lllinois also permits grace period registration, which allows voters to reg-
ister until the fourteenth day before the upcoming election by appearing in person at a designated
voter registration location. 10 ILCS 5/4-50; 5/5-50; 5/6-100. Otherwise, the regular registration
deadline is twenty-eight days before the election. 10 ILCS 5/4-6; 5/5-5; 5/6-29. Voters who use
grace period registration may not vote at the polls on Election Day, but may vote only using spe-
cial procedures established at the discretion of the local election authority. 10 ILCS 5/4-50; 5/5-
50; 5/6-100.
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CHALLENGES TO VOTER ELIGIBILITY

Challenges to a voter’s eligibility may be filed either before an election or at the polls. Pre-elec-
tion challenges may be filed by any voter. 10 ILCS 5/4-12; 5-15; 6-44. Challenged voters defend
their eligibility by appearing at a hearing scheduled by the county clerk. 10 ILCS 5/4-12; 5-15;
6-44. The clerk’s decision may be appealed to the circuit court. 10 ILCS 5/4-13; 6-47; 6-52.
At the polls, challenges may be brought by poll watchers, and are decided by the majority vote
of judges of elections (poll workers). 10 ILCS 5/7-34; 17-23; Gribble v. Willeford, 190 Ill.App.3d
610, 617 (Ill.App. 5 Dist., 1989). Voters challenged on Election Day may defend themselves by
answering questions to the satisfaction of the judges or, if that is unsuccessful, by signing an
affidavit and providing either identification or an affidavit from another voter that the voter is qual-
ified. 10 ILCS 5/7-45; 17-9; 17-10; 18-5. Voters who cannot overcome a challenge may cast
a provisional ballot. 10 ILCS 5/18A-5.

PROVISIONAL VOTING

Illinois provides provisional ballots to challenged voters, voters whose names are not on the
statewide database, and first-time voters who are not able to provide the identification required
under HAVA, but only if the voters are in the correct precinct. 10 ILCS 5/18A-5. To determine
whether to count a provisional ballot, county clerks and boards of election use a “totality of the
circumstances” test to determine whether it is at least equally likely that the voter is eligible to
vote in the precinct. 10 ILCS 5/18-15. In the November 2006 election, SBE figures that show
thirty-seven percent of the 15,875 provisional ballots cast in lllinois were counted, compared to
fifty-one percent of 43,464 provisional ballots cast in November 2004.

EARLY AND ABSENTEE VOTING

Illinois permits absentee voting only if the voter asserts he or she will be out of town, will be ob-
serving a religious holiday, or for other reasons will be unable to vote in person. 10 ILCS 5/19-
1, 19-5. The state recently adopted an early voting program. The early voting program is not
precinct-specific, but allows any voter to cast a ballot at any early voting location maintained by
the relevant election authority. Early voting begins on the twenty-second day before each elec-
tion, and continues until the fifth day before the election. 10 ILCS 5/19A-15. The 2008 election
will be the first presidential election to feature early voting, and local election officials expect the
number of individuals casting absentee ballots to decline as a result of early voting.

VOTING TECHNOLOGY

The overwhelming majority of lllinois’ election jurisdictions use optical scan machines, except
in providing disability access and early voting. Roughly forty jurisdictions use the ES&S M100
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optical scan readers, and roughly sixty use Diebold Accu-vote optical scan readers. Chicago and
Cook County, the two largest jurisdictions, use Sequoia Optech Insight optical scan machines.
Only a few jurisdictions use DRE equipment, which must be capable of producing a paper audit
trail. 10 ILCS 5/24C-11. While individual administrators appreciate the selection they have
when shopping for voting machines, the variety of machines in use in lllinois makes it more dif-
ficult for the SBE, given its limited resources, to remain abreast of the technology and to provide
the smaller jurisdictions with the support they need.

POLLING PLACE OPERATIONS

With certain exceptions, polling places are staffed by five poll workers, no more than three
of whom may be from the same political party. 10 ILCS 5/13-1; 5/13-2; 5/14-1. Using lists
submitted by the political parties, election administrators select poll workers, and these se-
lections then must be confirmed by the county circuit court. 10 ILCS 5/13-1. County clerks
or county or municipal Boards of Election Commissioners, rather than the SBE, are respon-
sible for developing and implementing training courses for these poll workers. 10 ILCS 5/13-
2.1; 5/14-4.1. However, the SBE does offer free training, which many smaller lllinois
jurisdictions use to save time and money. The training must consist of at least four hours of
instruction and an examination that tests reading skills, ability to work with poll lists, ability
to add, and knowledge of election laws governing the operation of polling places. 10 ILCS
5/13-2.2. Failure to attend this course “shall subject such judge to possible removal from
office at the option of the election authority” (emphasis added). 10 ILCS 5/13-3; 10 ILCS
5/14-5. Insufficient poll worker training was blamed for the most severe problem experienced
in the 2006 elections, when 136 out of 223 precincts in Kane County, south of Chicago,
failed to open on time. See Human Error Gets Blame in Kane County Elections, CHICAGO
TRIBUNE, Nov. 17, 2006; Voting Troubles Mar Clerk’s Re-election, CHICAGO TRIBUNE, Nov.
9, 2006.

BALLOT SECURITY

Illinois’ chain-of-custody rules for ballots and voting materials are complicated, with separate
provisions for jurisdictions that do and do not have Boards of Election Commissioners, 10 ILCS
17, 10 ILCS 18, jurisdictions that use “voting machines,” 10 ILCS 24, jurisdictions that use
“electronic, mechanical, or electric voting machines,” 10 ILCS 24A, jurisdictions that use
precinct-count optical scan voting machines, 10 ILCS 24B, and jurisdictions that use DRE ma-
chines, 10 ILCS 24C. The code provides inadequate definitions for many of these terms and,
where the different sets of rules appear to overlap, it is often unclear which one of them controls.
Because of this statutory complexity, and also because the code cannot keep up with changes
in technology, some administrators worry that chain-of-custody rules are misunderstood and
loosely followed. However, lllinois courts will not invalidate an election for failure to follow chain-
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of-custody statutes unless the failure affects the election’s fairness. See Andrews v. Powell,
365 lll.App.3d 513, 523 (lll.App. 4 Dist., 2006).

POST-ELECTION PROCESSES

lllinois election law does not provide for automatic recounts. Instead, it provides for recounts
only in connection with an election contest. Initially, a losing candidate who received at least
ninety-five percent of the votes cast for the winner may petition for a “discovery” recount of up
to a quarter of the precincts, but must pay the costs of this recount. The discovery recount has
no impact on the official election results and serves only to determine whether evidence exists
to support a formal election contest. If this evidence suggests a reasonable likelihood that a
recount would change the result, a court can order a full recount. 10 ILCS 5/22-9.1; 10 ILCS
5/23-23.2. Some lllinois courts appear to have ignored the statute’s “reasonable likelihood”
language, dismissing contest petitions unless from the pleadings it appears that going forward
would either certainly or probably change the result of the election. See Andrews v. Powell,
848 N.E.2d 243, 246 (lll. App. 4 Dist., 2006). Because the statutes do not explicitly authorize
them, the lllinois Supreme Court has concluded that no court has jurisdiction to hear federal
election contests. See Young v. Mikva, 66 Ill.2d 579, 582-583 (lll., 1977).
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CHAPTER 5: MICHIGAN’S ELECTION ECOSYSTEM
STATEWIDE STABILITY, BUT LOCAL VULNERABILITIES

ALTHOUGH MICHIGAN has generally experi-
enced fewer election administration problems
than Ohio or Illinois, Detroit has been the
scene of some serious voting problems in re-
cent years. Detroits problems include an in-
ability to recount its absentee ballots in its 2005
municipal primary election, followed by mis-
conduct in collecting absentee ballots in the
2005 municipal general election. Among other
misconduct in that election, publicly financed
“ambassadors” assisting certain absentee voters
were observed advising absentee voters about
which candidates the voters should pick, and
the city clerk disobeyed a court order concern-
ing the distribution of absentee ballot applica-
tions, for which she was held in criminal
contempt.! Meanwhile, elsewhere in the state
political parties have occasionally traded alle-
gations of voter intimidation or other improper
conduct as well.> Nevertheless, most parts of
Michigan’s election ecosystem have been func-
tioning relatively smoothly of late. At the same
time, aspects of the state’s ecosystem remain
vulnerable, and some potential problems could
be compounded by the role that today’s deeply
divided state supreme court would play in elec-
tion litigation.

In this chapter, we describe the following es-
sential characteristics of Michigan’s current
election ecosystem: the predominant role that
municipal officials (mostly elected), rather than
county officials, play in administering Michi-
gan elections; the healthy working relationship
that exists between state and local election of-
ficials; the state’s decade-old “Qualified Voter

File,” which now serves as Michigan’s HAVA-
compliant statewide voter database and which
has been a model for other states; and a uni-
form system of optical-scan balloting now in
use throughout the state. We also offer a sum-
mary of the state’s most serious recent voting
problems, primarily in Detroit. Notably, De-
troit’s mishandling of absentee ballots in that
city’s 2005 municipal election was only the cul-
mination of years of concern about the city’s
election administration, and public attention to
its problems that year precipitated the down-
fall of Detroit’s three-term city clerk. Although
Detroit appears to be in better shape today,
with its elections under the administration of a
new city clerk, it retains some of the precondi-
tions that may have contributed to its earlier
problems.

Accordingly, in this chapter we also look ahead
to some changes and challenges on the horizon
for Michigan elections. First, the Michigan
Secretary of State has introduced her own
election reform agenda, which merits a brief
overview. In addition, Michigan is now imple-
menting a nascent voter ID requirement that
had been on hold for a decade until the state
supreme court, divided on party lines, ap-
proved it earlier this year. Its implementation
is providing a new opportunity for Michigan
citizens to debate whether the main effect of
an identification requirement is to protect the
integrity of the vote, or instead is to discourage
some citizens from voting. The partisan split in
the state judiciary over this issue also highlights
a concern over whether Michigan is prepared
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to handle potential election litigation in a man-
ner that will inspire public confidence. Mean-
while, the state’s decentralized approach to
election administration may help elections to
run smoothly on Election Day, but it also may
continue to leave some localities vulnerable to
corruption akin to the problems that recently
plagued Detroit. And Michigan, like other
states, must confront the increasing difficulty
of grooming and training an adequate number
of poll workers.

SOME BACKGROUND

While still more of a national bellwether than
Illinois, Michigan today is less typical of the na-
tion than is Ohio. Both before and after it be-
came a state in 1837, Michigan developed with
stronger ties to New England and the north-
east United States, and weaker ties to the
south. As part of its New England heritage,
Michigan’s political institutions developed with
a tradition of local self-government built
around a township structure (as did all the
other states of the Northwest Territory, includ-
ing Ohio, Illinois, and Wisconsin).> But in
Michigan more than in many other states,
townships remain the dominant political struc-
ture today,* which helps to explain why Michi-
gan elections are administered primarily at the
township (or municipal) level, rather than at
the county level.

Detroit, with over 800,000 residents, is by far
the state’s largest municipality, dwarfing the
second largest city, Grand Rapids, which has a
population of under 200,000.> A number of
smaller cities and towns then combine with
many townships to encompass the state’s ten
million residents. However, Detroit is no
longer the thriving industrial center that it
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once was. Instead, Detroit has been steadily
losing population for several decades, and has
recently become the country’s poorest city,® as
Michigan has found itself squarely among the
rest of the economically struggling “rust belt”
states.

Michigan’s early growth was heavily influenced
by its natural resources, particularly its forests,
furs, and ores, as well as its position on the
Great Lakes. Eventually its resources and ge-
ographic position gave rise to transportation
routes that helped to spur the state’s manufac-
turing economy, including most predominantly
the Detroit auto industry.” In turn, this eco-
nomic engine prompted waves of dramatic im-
migration to the state, including a substantial
wave of African-Americans, as well as Southern
whites, to the Detroit area in the early and mid
twentieth century;® the development of inter-
est groups and a thriving union movement;’
and a number of accompanying voter mobiliza-
tion efforts.'” In recent presidential elections,
voting turnout has hovered at around sixty per-
cent of the state’s voting age population (some
five percentage points above the national aver-
age), although in 2004 the turnout was sixty-
five percent (also more than five percent above
that year’s national average). Table 4 contains
voter turnout data for the past four federal
elections in all five of our studied states.

As an example of one type of voter mobiliza-
tion effort, in 1975 Michigan was the first state
to implement a “motor-voter” program. This
program permitted residents to complete an
application to register to vote at the same time
that they were obtaining a state driver’s license
at any of the secretary of state’s branch offices
around the state. Then-Secretary of State
Richard Austin became known as the father of



the motor-voter concept for championing this
approach as a means of facilitating the regis-
tration of the state’s eligible voters. Many
other states followed, and Congress then ex-
panded upon this concept in the 1993 National
Voter Registration Act, which requires all
states to permit eligible voters to register to
vote at any of a variety of public agencies and

offices around each state.!!

In a more recent Michigan reform, in 2003
state and local elections officials worked with
state legislators to pass a package of bills that
consolidated a variety of local and school dis-
trict elections into only four potential election
dates each year (not including certain special
elections).”> The consolidation measures,
which became effective at the beginning of
2005, also standardized the location of a voter’s
polling place for all elections. Local election
officials have welcomed this reform for bring-
ing increased efficiency, predictability, and uni-
formity to all Michigan elections.

Also shaping Michigan’s election ecosystem is
that its political culture, in the rubric of politi-

TABLE 4

cal scientist Daniel Elazar, is usually described
as primarily a “moralistic” one (along with Wis-
consin and Minnesota), with secondary ele-
ments of an “individualistic” culture (the
political culture that predominates in Ohio and
Ilinois).” In Elazar’s typology, a moralistic po-
litical culture is one in which government is
viewed as a commonwealth, bureaucracy is
viewed favorably as capable of advancing the
common good, and everyone is expected to
participate in the community’s political affairs.
Political competition occurs over issues and
principles, more than over parties or ideolo-
gies, and it is appropriate for the government
to play a role in any area in which it can en-
hance community well-being. By contrast, in
an individualist political culture, government
is valued for its ability to promote efficient pri-
vate transactions, politics is characteristically a
dirty business for professionals, and strong po-
litical parties compete to advance the interests
of their members." Michigan’s moralist polit-
ical traditions, among other influences, may
help account for the professionalism with
which its many local officials efficiently con-
duct elections, while its individualist political

VOTER TURNOUT PERCENTAGES BY ELECTION YEAR

(expressed as a percentage of a state’s voting-eligible population)

2006 2004 2002 2000
ILLINOIS 40.6 59.86 41.43 56.2
MICHIGAN 52.2 66.36 44.45 59.9
MINNESOTA 60.8 76.82 64.09 69.9
OHIO 47.5 66.44 38.8 56.7
WISCONSIN 53.3 76.24 45.43 67.6
TOTAL U.S. 40.4 60.32 39.51 54.2

Source: United States Election Project, http://elections.gmu.edu/Voter_Turnout.htm.
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traditions may partially explain much of the lin-
gering finger-pointing and suspicion that sur-
rounds some aspects of the state’s election
ecosystem, and perhaps also the current parti-
sanship in the state judiciary.

PREDOMINANT ROLE OF
MUNICIPAL OFFICIALS

Michigan’s system of election administration
depends most heavily on municipal officials,
assisted by both state and county officials.
Both in geography and population, Michigan
is the largest of the eight U.S. states that today
place responsibility for conducting elections
primarily at the municipal level.'> Specifically,
this means that some 274 city clerks and 1,242
township clerks, rather than officials in Michi-
gan’s eighty-three counties, are primarily re-
sponsible for the actual administration of
Michigan elections, as well as for maintaining
the voter registration records for voters regis-
tered in their individual jurisdictions. Their
particular responsibilities include preparing
and maintaining the voting equipment; recruit-
ing and supervising a cadre of precinct “elec-
tion inspectors,” or poll workers, for each
election; and processing voter registration ap-
plications, as well as purging outdated registra-
tions from the roster of voters. Township
clerks are all elected in partisan contests,'
while city clerks may be either appointed or
elected, typically in nonpartisan races, depend-
ing on the nature of the city’s charter.'”

In addition to the city and township clerks,
each municipality also maintains a three-mem-
ber city or township board of election commis-
sioners. A city board of election
commissioners consists of the city clerk, the
city attorney, and the city assessor, while an un-
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chartered township board consists of the town-
ship clerk, the township supervisor, and the
township treasurer.”® These election commis-
sions are responsible for dividing their jurisdic-
tion into precincts, assessing the need for
election materials, including voting machines
and ballots, and formally appointing precinct
election inspectors. Communities with more
than five voting precincts also are to have a city
or township board of canvassers, composed of
two Republicans and two Democrats, to can-
vass elections conducted by the local jurisdic-
tions, although the current practice in most
municipalities is to take advantage of a statu-
tory provision that instead allows them to con-
tract with their county board of canvassers,
described more below, to canvass their election
results.!?

These municipal officials conduct their duties
under the supervision — but not control — of the
Michigan Secretary of State, who is elected on
a partisan ticket for a four-year term. As the
state’s chief election officer, the secretary of
state supervises all election-related issues in
the state, but has no authority to terminate the
local officials. As a matter of law, however,
local officials are expected to comply with the
secretary’s directives concerning election ad-
ministration. Indeed, more than four decades
ago, the secretary of state sought an injunction
to force a county board of election commis-
sioners to follow the secretary’s orders, and the
state supreme court held that the county board
had a legal duty to follow these orders.

Also supervising elections at the state level is
the Michigan Bureau of Elections, a division
of the secretary of state’s office. The bureau is
headed by the state elections director, who is
appointed by the secretary of state as a civil



service appointee.?! A four-member board of
state canvassers, appointed equally from both
major political parties by the governor, with the
advice and consent of the state senate, is re-
sponsible for canvassing returns for statewide
offices, as well as for preparing ballot language
on initiative measures. Partisan conflict in how
this board has handled several recent ballot ini-
tiatives has prompted the secretary of state to
propose “professionalizing” the board by re-
quiring that at least one board member of each
party have prior election administration expe-
rience.

In between these state officials and the mu-
nicipal officials, all eighty-three Michigan
counties also have their own election admin-
istrators.”® Specifically, each county has an
evenly bipartisan four-member board of
county canvassers, responsible for certifying
elections held in the county; a board of county
election commissioners, responsible for print-
ing ballots and distributing voting materials to
each municipality; and county clerks, respon-
sible for receiving from the local precincts all
of the canvass petitions for elected offices
within the borders of their respective coun-
ties, and for running the formal training pro-
gram for poll workers.?® But it is the
municipal officials, rather than these county
officials, who conduct voting operations at the
polling places and are responsible for
precinct-level vote counting.

RELATIONSHIP OF MICHIGAN’S VARIOUS
LEVELS OF ELECTION ADMINISTRATORS

Michigan’s municipal clerks report a high level
of satisfaction in their relationships with the
state bureau of elections, and in particular with
the current elections director, Christopher

Thomas. The bureau is seen as responsive and
professional, and ready to provide advice in a
timely manner. Local elections officials report
with approval that Thomas himself sometimes
answers many inquiries directly, typically
within days and often even the same day that
local officials seek his input.

This healthy relationship is partly the result of
a conscious effort by the municipal clerks to
develop a constructive dialogue, primarily
through the Michigan Association of Municipal
Clerks (“MAMC”).2* MAMC is an active or-
ganization of approximately 900 clerks and
deputy clerks from cities and townships
throughout Michigan. To help it address mat-
ters of election administration, MAMC and its
counterpart the Michigan Association of
County Clerks have a Council of Elections Of-
ficials, consisting of approximately a dozen
members drawn equally from both counties
and municipalities, which meets regularly (typ-
ically once a month). MAMC also has both a
legislative committee and its own lobbyist,
which together give the association a meaning-
ful voice in the state capital. In the ten years
since the MAMC’s creation, its members have
developed a number of credible relationships
with state legislators and have worked together
on a number of election administration re-
forms, including the election consolidation
measures adopted in 2003, described above,
and a measure adopted in 2006 advancing the
deadline for filing as a write-in candidate from
the Friday before an election to the second
Friday before an election, to give local admin-
istrators more time to prepare for Election
Day.® In addition, the MAMC has worked de-
liberately and successfully to build a strong
partnership with the state bureau of elections,
including Thomas, and to develop a unified re-
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sponse to current Secretary of State Terri Lynn
Land’s election reform agenda (discussed fur-
ther below).

The healthy relationship among the various
levels of Michigan election administrators is
also a product of the relative stability of the
leadership at the bureau of elections. Direc-
tor Thomas has been the head of this bureau
for over twenty-five years, providing profes-
sional service to three Michigan secretaries of
state (of both major political parties) and en-
suring continuity in the state’s election
processes. In doing so, he was able to build
upon the continuity and local relationships es-
tablished by his predecessor, Bernie Apol,
who had served as the state’s elections direc-
tor for the previous fifteen years. Today,
Thomas has a national reputation as an effec-
tive elections administrator and is frequently
consulted by Congress and other states. He
also serves on the U.S. Election Assistance
Commission Board of Advisors, and has pre-
viously served as the President of the National
Association of State Elections Directors.
Meanwhile, the bureau of elections has a his-
tory of providing effective training materials
and helpful interpretive memoranda to local
officials, and since 2004 has issued a series of
concise, informative newsletters concerning
election administration issues in the run-up
to each election.?

QUALIFIED VOTER FILE

One of Michigan’s most notable election admin-
istration features is its Qualified Voter File
(“QVF”). The QVF, which Michigan imple-
mented in 1998, is a statewide database contain-
ing the name, address, date of birth, driver’s
license or state ID number, voting history, elec-
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tronic signature, and voting district information
for every registered voter in the state.”” Given
Michigan’s leadership in establishing a “motor
voter” program, it was perhaps natural for Michi-
gan also to be at the forefront in establishing a
statewide voter list, although in part it was the
passage of the National Voter Registration Act of
1993 that spurred Michigan to create the QVF.

The QVF is accessible to election officials by
secure Internet connection in every county of-
fice in the state, as well as in most cities and
townships that have secure Internet capabili-
ties. At the outset, the state supplied QVF
hardware and software to all municipalities
with a voting-age population of at least 5,000
people, while a number of smaller municipali-
ties also initially acquired QVF access at their
own expense. From the beginning, municipal-
ities without adequate technological capabili-
ties to access the QVF instead have been able
to use their county’s QVF hardware, and since
2006 the secretary of state’s office has offered
a streamlined system called “QVF Lite” that
any municipality with a desktop computer and
Internet connection can access.

When a municipal or county clerk receives a
completed voter registration application, the
clerk enters the application information into
the QVF, where it is compared with informa-
tion from the Michigan Driver’s License data-
base. If the information from both files
matches, the voter is registered. If information
about a voter’s residence in a voter registration
application conflicts with information from the
department of motor vehicle’s records, then
the most recent information takes prece-
dence.?® If other information does not match,
the record is sent to an error processing file
and the voter may need to correct the inconsis-



tencies in the information before being al-
lowed to vote.

At least eighty percent of Michigan voters reg-
ister and update their voter registration as part
of a driver’s license transaction. The QVF au-
tomatically updates according to changes made
in such a transaction.” If the transaction pro-
vides information that the voter moved out of
the particular jurisdiction where the voter was
registered to another jurisdiction in the state,
the voter’s registration is transferred to the new
jurisdiction.

Michigan’s QVF system was a model for HAVAs
statewide database requirement. The Carter-
Ford Commission, in recommending in 2001
that all states implement a statewide voter data-
base, described Michigan’s QVF as one of two
“outstanding” examples of such a system, and
the one deserving careful consideration because
“any state can copy it” and it was relatively inex-

' However, the Brennan Center has

pensive.™
opined that despite the QVF’s position as a
HAVA model, its entirely mechanical algorithm
for determining whether similar names in fact
represent the same individual is less flexible
than some alternatives, and therefore may pro-
duce more database errors.®" In particular, typo-
graphical or other data entry errors in some
fields, which could be caught through more flex-
ible algorithms, may instead result in flagging a
voter registration application as not matching
the state’s driver’s license records. In response,
Michigan officials report that after the mechan-
ical algorithm identifies mismatches, election
officials make every effort to resolve the discrep-
ancies manually.

Other aspects of the organization of the QVF
also merit brief description. The QVF system
can correlate voter registrations with the zon-

ing laws, allowing it to know when someone
tries to register with an address that is zoned
for business. The QVF also is coordinated with
Michigan’s “Master Death File,” a database
keeping track of the deceased in the state. If
someone’s name is added to this database, the
QVF will automatically remove them from the
QVF database.® According to the Secretary of
State’s office, names of some 296,000 deceased
voters have been removed from the QVF since
2004.3

At the same time, Michigan’s list, like most
statewide lists, remains burdened by a num-
ber of “deadwood” entries, most of them lin-
gering from the time the QVF was created,
representing voters who likely had died,
moved, or changed their names without the
state receiving any confirmation of it. The re-
sult is that as new registrants are added, the
list swells and sometimes the number of reg-
istered voters in the database approaches or
exceeds the number of voting-eligible resi-
dents. Indeed, the large-scale purge that
Michigan accomplished in 2004 was partly the
result of pressure from the U.S. Department
of Justice over the fact that in certain portions
of the state the number of voters in the state’s
database exceeded the voting age population.
In response to this federal pressure to clean
up the list, the state defrayed the costs for
municipalities to mail new voter identification
cards to all registered voters, and then used
the cards that the Post Office returned as un-
deliverable to help identify some of this dead-
wood. Nonetheless, state officials estimate
that the QVF may still contain roughly one
million excess entries. (While this is an as-
tounding number by some measures, for pur-
poses of comparison it is worth noting that in
2006, Ohio and Ilinois had over 800,000 and
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900,000 “inactive” registrations, respectively,
in their statewide databases.** Michigan does
not separately report its “inactive” registra-
tions, but if it did the vast majority of its esti-
mated one million excess entries would likely
be in this category.)

One reflection of the positive role that the
QVF plays in Michigan elections is the fact that
Michigan issued only 5,610 provisional ballots
in the 2004 election (3,227 of which were
counted), and only 2,426 provisional ballots in
2006 (952 of which were counted), as shown in
Table 1 (in Chapter 3). The low number of
provisional ballots is undoubtedly a combina-
tion of several factors, including not only the
state’s well-established and relatively accurate
registered voter database, but also the fact that
Michigan does not permit voters who have
moved within the state to use a provisional bal-
lot as a method of changing their registration
status. Instead, in a practice not widely em-
ployed in other states,® a voter who has moved
within a city or township and who appears at
what would be the voter’s correct polling place
had the voter properly completed the change
of address process, but who has failed to com-
plete that process, will instead be told to return
to the precinct of the voter’s previous address
to cast a ballot. There, the voter will also be
asked to complete a change of address notice
before voting. As for voters who have moved
to a different city or township within Michigan,
they also will be allowed to vote one last time
in the precinct where they remain registered,
provided they moved within sixty days of the
election. Otherwise, they are ineligible to vote.

Another step that Michigan takes to reduce the
amount of provisional voting is to help voters
know their correct precinct. Since 2002, the
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secretary of state’s office has maintained a
“Voter Information Center,” a publicly acces-
sible website that permits voters to access their
QVF records and determine their correct
precincts and polling locations. Finally, Michi-
gan issues “receipts” to voters at the time that
they register to vote, and a voter who presents
this receipt at the polls is entitled to vote a reg-
ular ballot even if the voter’s name is not found
on the rolls.* (The voter also completes a new
registration form before voting.)

On a related note, the state permits a voter
who claims to have registered but whose name
is not found in the statewide database and who
lacks the receipt just described also to vote a
regular ballot, provided the voter signs an affi-
davit affirming that the voter did register be-
fore the registration deadline.*” The voter
must also complete a new registration applica-
tion, and must provide photo identification
that also confirms that the voter resides in that
voting precinct. The voter then is allowed to
cast a regular ballot, although in this case the
ballot is marked as a “challenged ballot,” mean-
ing that the poll worker writes an identifying
number on the back of the ballot (which is also
recorded in the poll book), and then conceals
the number with tape, before giving the voter
the ballot.* Because these ballots could in the-
ory be removed from vote totals in the event
that a voter’s ineligibility is established after the
fact, the state formally classifies them as “pro-
visional” ballots and includes them in its count
of provisional ballots. In the 2004 and 2006
general elections, these ballots constituted ap-
proximately forty percent and twenty-five per-
cent of Michigan’s total provisional ballots,
respectively.®

Michigan’s QVF took some time to mature,



however. In its early years, it experienced its
share of technical glitches and substantive er-
rors, as well as resistance from some local
election officials. For instance, when the
state began to implement the QVF, most local
jurisdictions already had their own registra-
tion lists and systems, many of which had
been specially designed for local needs. One
early challenge therefore was finding a way to
preserve some of these localities” custom fea-
tures, such as municipalities that already
maintained electronic files of all of their vot-
ers’ signatures, which they did not want to
abandon. Local administrators report that the
state worked with them to address these con-
cerns. The state also had to deal with the fact
that the local registration lists were in some
800 different formats, varying in their degree
of accuracy, which could be merged only
through a painstaking conversion process.
Another challenge was to develop out of
whole cloth a statewide street index that could
map every residential address onto its as-
signed precinct.

Additionally, when the state first established
the QVF by combining existing local lists into
a state master, the state list initially contained
hundreds of thousands of duplicate entries, re-
sulting from the presence of identical voters’
names on the lists of multiple jurisdictions. Al-
though part of the purpose of a statewide list
was to find and cull these duplicate entries,
that process did not occur overnight or without
difficulties. In the early stages of implement-
ing the QVF, local clerks often took a variety of
different approaches to such matters as the
standards for determining what constituted du-
plicate entries, and it took some time and ded-
icated effort to develop uniform procedures.
But by 1998, some 800,000 duplicate entries

had been removed. And by 2005, when a
leader of the MAMC asked local officials for
their views about the QVF, no one expressed
an interest in doing away with it. Here again,
one key to overcoming the early implementa-
tion issues likely was the healthy working rela-
tionship between the local officials operating
many aspects of the system and the state ad-
ministrators overseeing it.

PRECINCT-COUNT OPTICAL SCAN VOTING
NOW UNIVERSAL THROUGHOUT MICHIGAN

In addition to its statewide database, Michigan
also has now moved to a uniform statewide vot-
ing system. In 2002, somewhere in Michigan
each of five types of voting systems were in use:
optical scan ballots, direct recording electronic
(“DRE”) voting machines, punch card ballots,
lever machines, and paper ballots.* That year,
the Michigan legislature enacted a provision of
the state election code mandating that the sec-
retary of state select a uniform voting system
to be used throughout the state, provided that
federal funding became available to defray the
substantial transition costs involved.*' HAVA
then provided the necessary funding.

The previous Michigan secretary of state had
recommended moving to a uniform statewide
voting system in the mid 1990s, but encoun-
tered resistance both because the state lacked
the funding to do so and because at the time
some feared that such a move would require
all jurisdictions to use a particular vendor’s
equipment, not just a uniform type of voting
system. The 2000 election, coupled with Con-
gress’ interest in providing federal funds for
states to upgrade their voting equipment,
caused Michigan to take up the challenge
anew. Moving to a uniform statewide voting
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system was expected to ease administrative
burdens on county and state election officials,
reduce errors associated with the preparation
and printing of a variety of ballot materials,
eliminate a “technology gap” that existed in
voting systems around the state, decrease the
ongoing costs of running elections, and help
voters and poll workers who moved within the
state and otherwise might need to adjust to a
different voting technology.**

Relying on the guidance of the state’s Help
America Vote Act advisory committee, in Au-
gust of 2003 Secretary of State Terri Lynn
Land chose as Michigan’s uniform voting tech-
nology an optical scan voting system using
precinct-based counting equipment.*> One
factor influencing the choice of this system
was that sixty-five percent of the state’s
precincts were already using precinct-count
optical scanning equipment. But also influ-
encing Michigan’s choice were a number of
other perceived advantages, including the ease
with which voting on optical scan ballots can
be scaled up for elections with large turnouts
simply by printing extra ballots (in contrast to
DRE voting, which can accommodate larger
turnout only through deploying additional
DRE machines), and the fact that optical scan
ballots are themselves a physical paper trail
that both reassures voters that their selections
will be properly counted and provides a reli-
able means of hand recounting disputed re-
sults. A primary disadvantage of optical scan
ballots that Michigan recognized it would
need to overcome was the system’s compara-
tive difficulty in accommodating the needs of
some disabled voters. But other minor disad-
vantages, discussed below, also have subse-
quently materialized.
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The state then certified three private vendors
— ES&S, Diebold, and Sequoia — from whom
each county could purchase precinct-count op-
tical scan voting systems for the county’s
polling places.** Although jurisdictions that
had already purchased new equipment within
the past eight years were given ten years from
the date when they acquired their previous sys-
tem to comply with the uniform system, in fact
by the August 2006 primary election all
precincts in the state were using the uniform
precinct-count optical scan system.* In May
of 2006, the state also chose to accommodate
disabled voters by using federal funds to ac-
quire an AutoMARK™ machine for each of
Michigan’s roughly 4,000 polling places.** Au-
toMARK™ machines are ballot-marking de-
vices that prepare a regular optical scan ballot
by allowing a disabled voter to interact with the
machine through a combination of touch
screen, Braille keypad, headphones, or the
voter’s own sip/puff device or foot pump. Once
the AutoMARK™ machine prints the com-
pleted ballot, the ballot then is cast by inserting
it into the regular scanning device for the
voter’s precinct. The state had mixed success
with the AutoMARK™ machines in their inau-
gural election, as some of the equipment did
not perform as smoothly as expected.”” The
state believes that the vendor has now ad-
dressed the problems that arose in 2006, al-
though the upgraded devices themselves must
still be retested when fully configured to oper-
ate with each polling place’s entire optical scan
system. Meanwhile, some legal issues remain
(and are being litigated in California*®) about
whether AutoMARK™ equipment provides a
sufficient accommodation for all disabled vot-
ers, given that even using the AutoMARK™
machine, some disabled voters may continue
to require assistance to vote.



Today, state election officials appreciate having
a statewide voting technology, which stream-
lines their ability to oversee and assist local
election administrators. Meanwhile, Michi-
gan’s local election administrators also seem
generally satisfied with the state’s move to uni-
form equipment, although they note that the
state’s choice of optical scan ballots means that
last-minute changes to the ballot are now
much harder to accommodate than under ei-
ther punch card or DRE systems (in which
case only the voting machines need adjust-
ments, rather than the ballots themselves,
which must all be reprinted prior to the elec-
tion). Local officials also murmur about the
burdens associated with optical scan ballots,
noting that they are expensive to print, heavy to
transport, expensive to mail to absentee voters,
and sensitive to humidity and moisture.* Fi-
nally, they note that the precinct-count feature
of optical scan ballots does nothing to reduce
the residual voting rates for absentee voters (al-
though DRE technology similarly provides no
residual voting rate improvements for absentee
voters). Augmenting the absentee voting
process with an early voting option at clerks’
offices might partially ameliorate this disadvan-
tage, although local Michigan election officials
express greater interest in adopting some form
of no-reason absentee voting. While no-reason
absentee voting, simply by increasing the
amount of absentee balloting, would reduce
Election Day crowds at the polls, it also would
increase the potential for undetected residual
voting.

But at least for the short term, Michigan ap-
pears to have achieved a relative degree of sta-
bility in its voting technology. In contrast to
states using DRE technology (for which linger-
ing concerns about software tampering, or the

viability of voter verifiable paper audit trails,
render it currently vulnerable to legislative or
administrative demands for replacement or
upgrades), Michigan faces a comparatively low
risk that it will need to scrap its entire system,
provided that its AutoMARK™ equipment is
able to accommodate disabled voters effec-
tively.

MICHIGAN’S RECENT ELECTION
ADMINISTRATION PROBLEMS

In the 2004 election, a record high turnout re-
sulted in long lines at some polls, although
nothing like the lines in Ohio.™® Meanwhile, in
Detroit, political parties skirmished over the
activities of poll watchers, and in a prelude to
the 2005 election described more fully below,
the city clerk’s office fended off allegations of
manipulating and improperly handling absen-
tee ballots.” Problems of voter intimidation
and disruption, primarily associated with the
activities of polling place challengers and mon-
itors, occurred in many precincts. Scattered re-
ports of deceptive practices came in from other
locations as well, including allegations that
some absentee voters received phone calls giv-
ing them a false address for the return of their
absentee ballots.”* And litigation, akin to that
in Ohio, arose over whether HAVA required
provisional ballots cast in the wrong precinct
nonetheless to be counted.” (In an appeal of
a case from Ohio, the U.S. Court of Appeals
for the Sixth Circuit ultimately answered “no”
to this question, in a ruling that also applies to
Michigan.*) But overall the election was rel-
atively smooth.

In the 2006 election, with the entire state now
uniformly employing precinct count optical
scan ballots, Michigan again experienced a few
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isolated problems. For instance, notwithstand-
ing the hypothetical ease with which optical
scan voting can be scaled up to accommodate
heavy turnout, some precincts in Thomas
Township (in Saginaw County) still ran short
on ballots, and had to supplement them with
photocopied ballots that then had to be hand-
counted (which is still a more practical solution
to unusually high turnout than trying to deploy
additional DRE equipment, in a state using
touch-screen voting). In neighboring Sagi-
naw Charter Township (also in Saginaw
County), moisture caused some ballots to ex-
pand, leading some of the scanning machines
to jam.”® In other places, poll workers also
committed occasional errors, such as distribut-
ing a school district ballot to voters who did not
live in the school district.>” And in response to
allegations that Democratic poll challengers
wearing vests that said “Don’t Leave Without
Voting. I Can Help You,” were misleading vot-
ers into thinking that the challengers were elec-
tion officials, one court issued an injunction
prohibiting poll challengers from initiating con-
tact with voters.”® Meanwhile, election admin-
istrators described generally heavy burdens
involved in complying with key HAVA require-
ments on a relatively short time line, particu-
larly in preparing new voting equipment for use
and subjecting it to thorough pre-election cali-
bration and testing. But with the exception of
one precinct that reportedly opened a few min-
utes late,” none of the 2006 problems pre-
vented voters from voting, or called into
question the outcomes of any races.*

Instead, Michigan’s most serious election ad-
ministration problem in recent history oc-
curred in the 2005 Detroit municipal election.
There, although some allegations surfaced that
election workers made clerical mistakes at the
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polls on Election Day, as well as in recording
voter information to the QVE,* by far the most
serious problems concerned the city’s handling
of its absentee voting. Detroit, which has a
record of absentee voting in local elections at a
rate of over thirty percent, or more than twice
the national average (and also well above
Michigan’s statewide average of about twenty
percent),* had been dogged by claims of im-
proprieties in its absentee voting for a number
of elections before 2005. That year, a variety of
irregularities in how the city clerk’s office han-
dled absentee balloting came to light after two
city council candidates sought a recount of the
August 2005 primary election’s absentee bal-
lots.

As a prelude to problems with the recount,
Detroit had some difficulty completing the
canvass of its primary election.® The official-
results then contained irregularities in many
poll districts, primarily in the form of discrep-
ancies between the number of ballots cast and
the number of voters who applied to vote. In
addition, many absentee ballot boxes no longer
had intact seals, as required to comply with the
critical chain-of-custody procedures necessary
to protect the integrity of the voting process.
When the Detroit city clerk, Jackie Currie, was
unable to explain these discrepancies, county
canvassers concluded that almost forty percent
of the precincts subject to the recount could
not be recounted.* One city council candidate
then commenced a lawsuit in state court, and
an FBI investigation also ensued.®

As the November 2005 general election ap-
proached, the state court hearing the lawsuit
cited Currie for criminal contempt of court
when she defied the court’s order that she not
send out absentee ballot applications for the



general election except to voters who had re-
quested them. Despite the order (which the
Michigan Court of Appeals affirmed in late
2007%), she continued her practice of using an
internally generated “permanent absentee
voter” list to send out 150,000 such applica-
tions. She also continued to conduct an “am-
bassador” program, in which she sent paid
assistants to nursing homes to help residents
cast their absentee ballots.

Currie, who had been charged with absentee
ballot fraud in 1964 along with her husband
(who ultimately pleaded guilty to a reduced
charge),’” sought to defend both the sending of
applications to the permanent absentee voter
list, and the dispatching of ambassadors to help
certain voters, as efforts to increase voter turnout
and to provide assistance where it was needed.
But in response to allegations that Currie’s am-
bassadors sometimes returned absentee ballots
by hand or advised voters for whom to vote, and
allegations that absentee ballots sometimes were
addressed to vacant or abandoned buildings,
were cast in the name of dead voters, or were
filled out by poll workers after polls closed, the
court appointed monitors from Wayne County
and the secretary of state’s office to oversee De-
troit’s absentee balloting at the general election.
Several days before the election, the monitors
testified that they had witnessed ambassadors
encouraging absentee voters to vote for Currie,
who was in her own bid for a fourth term as city
clerk. The court then ordered Currie removed
from the absentee voting process and tasked the
Wayne County Election Commission with over-
seeing it instead.”® In a dramatic repudiation of
her conduct by the electorate itself, Currie
thereafter was defeated at the polls by Janice
Winfrey, by a margin of fifty-three percent to
forty-seven percent.”

State election officials generally regard the
Winfrey administration as the dawning of a
whole new day. At the same time, many other
circumstances that surround Detroit’s elections
have not changed. The city continues to serve
a large population of absentee voters, many in
group homes, a circumstance ripe for both ne-
farious and inadvertent vote manipulation.
The fact that the city’s population is the poorest
in the country may only compound these risks,
to the extent that absentee voters, as well as
volunteer election workers, can be induced to
commit election fraud in exchange for some
personal financial benefit. Meanwhile, De-
troit’s portion of the Qualified Voter File re-
mains in need of correction, although the
clerk’s office is now making this more of a pri-
ority than did the previous administration, and
has implemented an active file maintenance
program.

UPCOMING CHANGES AND CHALLENGES

While some aspects of Michigan’s election
ecosystem, including its “motor voter” ap-
proach to voter registration and its early imple-
mentation of a statewide database, are
functioning smoothly enough to have served as
models for other states, the state’s ecosystem
continues to evolve. To her credit, Secretary
of State Terri Lynn Land has noted that “keep-
ing Michigan elections contemporary requires
constant attention and vigilance,” and to that
end she put forward a twenty-point election re-
form agenda as part of her 2006 re-election
campaign.” In addition, the state is now work-
ing to implement a controversial voter identi-
fication statute that had been dormant since it
was passed in 1996, at the same time that the
U.S. Supreme Court is considering the consti-
tutionality of Indiana’s analogous but more

Chapter 5: Michigan | 97



stringent voter identification requirement.
Meanwhile, other challenges to Michigan’s
election ecosystem are on the horizon.

Secretary Land’s Reform Agenda. Secre-
tary Land’s twenty-point plan includes several
measures related to absentee voting, several
measures related to the state’s roster of regis-
tered voters, several measures involving polling
place operations, several measures addressing
post-election canvassing and recounts, and sev-
eral miscellaneous measures. With respect to
absentee voting, Secretary Land proposes: al-
lowing first-time voters who register by mail to
vote by absentee ballot, rather than being re-
quired to vote in person, provided they make
some personal appearance elsewhere to verify
their identity; instituting early in-person vot-
ing; clarifying the kinds of help that election
assistants can provide to absentee voters; elim-
inating the notarization requirement for over-
seas absentee ballot applications (recently
enacted); and establishing permanent absentee
voter lists, limited to only those voters who re-
quest to be included on the list. Her proposals
related to the state’s registration list include:
regulating third-party registration drives; sav-
ing administrative expense by creating a roster
of “inactive” voters, consisting of voters whose
confirmation notices are returned as undeliver-
able but who cannot yet legally be purged from
the registration list under the National Voter
Registration Act (which requires two federal
elections to pass without voter activity before a
voter can be purged); and pre-registering vot-
ers at age 16, as part of the state’s program for
young drivers, and then automatically adding
them to the QVF on their 18th birthday.™

Secretary Land’s proposals concerning polling
place operations include: creating an electronic
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poll book to expedite voter check-in; experi-
menting with “voting centers” or “super
precincts” that would reduce the number of
polling places and allow voters to vote more
conveniently; clarifying permissible Election
Day activities near polling locations; and im-
plementing a photo identification require-
ment, discussed further below. Her
post-election reform proposals include: revis-
ing the qualifications for serving on the Board
of State Canvassers; giving increased authority
to the county boards of canvassers; conducting
random audits of individual precincts; and cre-
ating uniform statewide rules for conducting
local recounts.™ A number of Secretary Land’s
proposals have found sponsors in the state leg-
islature, but in most cases their future
prospects are unclear, with the most important
exception being the implementation of a voter
identification requirement.

Michigan’s “New” Voter Identification Re-
quirement. Secretary Land’s interest in im-
plementing a voter identification requirement
received a dramatic boost in July 2007, when
the Michigan Supreme Court upheld the con-
stitutionality of the state’s decade-old voter ID
law. The law, enacted by the Republican-con-
trolled legislature in 1996, had never been im-
plemented because the state’s Democratic
Attorney General at that time deemed it un-
constitutional and suspended the law before it
became effective. In 2005, the Michigan leg-
islature re-enacted a revised version of the
photo identification requirement, slightly al-
tered to permit the use of digitized signatures
in the state’s Qualified Voter File, and in Feb-
ruary 2006 the Michigan House of Represen-
tatives requested an advisory opinion from the
state court concerning the constitutionality of
the new law. The court directed the state At-



torney General to file briefs both in favor and
against the law. The Michigan Association of
County Clerks filed a brief opposing the law.

In July 2007, the state supreme court issued a
divided opinion upholding the law.”™ The five
Republican justices found that the law did not
constitute an impermissible poll tax or other-
wise unduly impair the right to vote, because
the law permits people without acceptable
forms of identification to vote after signing an
affidavit that they lack identification, and be-
cause the $10 fee to obtain a state identifica-
tion card can be waived for the elderly,
disabled, and poor. The two Democratic jus-
tices on the court dissented, arguing that the
law imposes a severe and unjustifiable burden
on Michigan voters, a burden that dispropor-
tionately impacts the state’s racial and ethnic
populations, as well as the poor, elderly, and
disabled.™ They argued that voters who do not
have identification and instead sign an affidavit
of identity may be subject to a polling place
“challenge” concerning their identity, a poten-
tial that may intimidate some voters from ap-
pearing at the polls.” One dissenter also
argued that even those who were entitled to
have the fee waived would face additional fi-
nancial (and logistical) costs in obtaining the
identification card, particularly in the form of
procuring the underlying documents necessary
to apply for the card, and that these burdens
would disproportionately impact the poor, the
elderly, and immigrants.™

In response to the advisory opinion, Secretary
Land issued instructions to implement the
voter identification law. As required by the
federal Voting Rights Act (because two town-
ships in Michigan are subject to the preclear-
ance requirement of section 5 of the Act),

Secretary Land sought preclearance from the
U.S. Department of Justice of her implement-
ing instructions. Her instructions concisely ex-
plain the identification requirement and the
option of signing an affidavit in lieu of present-
ing photo identification. They also make clear
that voters are not more vulnerable to chal-
lenge by signing an affidavit to meet the iden-
tification requirement than by presenting a
photo identification. Instead, any challenge
must be based on a specific reason to believe
that a particular voter is not eligible to vote.™

Although the association of county clerks had
opposed the voter identification requirement,
some local administrators have been eager to
be able to ask voters for identification, in order
to confirm that voters are who they say they
are. Unlike in some other states, Michigan poll
workers do not match voters’ signatures when
they appear at the polling place with signatures
on file in the poll books obtained from the vot-
ers” applications to vote. Instead, prior to the
identification requirement, most Michigan poll
workers compared the address and birth date
that the voters provided on their application to
vote (which voters complete at the polls) with
data found on the registration list. Accordingly,
the new photo identification requirement will
for the first time give poll workers this addi-
tional means of verifying each voter’s personal
identity. Other local election officials, how-
ever, are worried about the identification re-
quirement adding to the time that it takes to
process each voter, creating lines and potential
delays at the polls. Only experience will tell
whether the requirement complicates or eases
the voting process, although Michigan is now
developing an electronic poll book that would
allow poll workers to swipe a voter’s driver’s li-
cense, potentially speeding the process. Also

Chapter 5: Michigan | 99



unclear until the requirement is implemented
is its impact on the number of provisional bal-
lots that are cast, as well as counted, in a major
election.

Meanwhile, the U.S. Supreme Court’s consid-
eration of the challenge to Indiana’s much
more stringent photo identification law is a
wild card in predicting the impact of Michi-
gan’s identification requirement. The Indiana
law is more stringent in that it lacks both
Michigan’s mechanism for helping indigent in-
dividuals to acquire an acceptable form of
identification, and Michigan’s option that al-
lows individuals without identification to vote
after signing an affidavit. Thus, if the Supreme
Court upholds the Indiana law, the Michigan
law presumably would have an easier time sur-
viving a legal challenge. But if the Supreme
Court invalidates the Indiana law, it will invite
litigation over whether the less stringent
Michigan requirement is also unconstitu-
tional.™

Foreseeable Challenges. In addition to the
challenge of implementing the new voter iden-
tification requirement smoothly and sensibly,
Michigan may need to address several other
election administration issues in the near fu-
ture. Two key issues are preventing a recur-
rence of the kinds of misconduct that have
occurred in Detroit, and finding and training
an adequate number of poll workers. Mean-
while, the state’s currently politicized judiciary
leaves the entire election ecosystem vulnerable
in the event that any critical matter of election
administration, including an election contest,
were to end up in court.

Reliably preventing a recurrence of Detroit’s
recent problems is a complicated task. The
problems likely reflect a combination of fac-
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tors, at least including insufficient training of
election workers, inaccurate voter registration
lists, and sloppy practices. They may also be a
reflection of a culture of corruption, and of the
power that an elected city clerk can have, espe-
cially in an impoverished community heavily
dependent on government services and gov-
ernment jobs, where otherwise law-abiding cit-
izens may more easily succumb to temptations
to engage in bribery and graft. Under the new
city clerk, Detroit has abolished its “ambas-
sador” program for absentee voters; is improv-
ing the accuracy of its voter lists; and is working
to develop better practices to protect the chain
of custody (and therefore the recountability) of
its ballots. It also has enhanced its election in-
spector training programs, to insure that its
election workers understand what they can and
cannot do, particularly in handling absentee
ballots. But none of these cultural shifts can be
accomplished overnight. Nor is Detroit the
only municipality with similar potential weak-
nesses. Coupled with the fact that a number of
Michigan cities elect their clerks, and that
these election administrators are not subject to
dismissal for poor election administration,
some risk remains that a municipal clerk will
take advantage of the circumstances often
present in a large urban voting area to admin-
ister elections in a way that reinforces the
clerk’s own political base, or advances the
clerk’s own political ambitions, rather than
serving the voters. Aggressive state and county
oversight may help reduce this risk.

A related issue involves providing adequate
staff to run the polls. In this regard, not just
Detroit but Michigan as a whole finds itself
confronting the same difficulty today that
many other states do. Each of Michigan’s over
5,000 precincts must have at least three “elec-



tion inspectors,” or poll workers,™ although
most precincts in fact need five or six workers.
They must be drawn as evenly as possible from
both major political parties, including at least
one representative from each party. But the
ranks of Michigan’s election inspectors are
aging, and each year fewer experienced work-
ers return, whether through death, disability,
or disinterest (particularly as poll operations
become increasingly complex, technical, and
stressful, turning off some long-time election
inspectors). Meanwhile, younger replace-
ments are not always volunteering in sufficient
numbers to replace the shortfall.

Furthermore, even when sufficient new work-
ers volunteer, they are often not well-trained.
New Michigan poll workers are required to at-
tend a training course in the weeks before the
election (and then to repeat the training at least
once every two years). But even the best train-
ing programs may leave poll workers only
crudely familiar with the increasing number of
details of administering an election — even if
they can remember everything taught in the
training course. Yet it would be difficult to com-
pel them to attend more training, given that
they are volunteers, paid only a pittance for de-
voting an entire day to the electoral process.
Election inspectors work from before the polls
open at 7:00 a.m. until after they close at 8:00
p-m., and for their service they typically receive
only a modest stipend, set by each local munic-
ipality, usually less than $10 per hour (some-
times as little as $7 per hour, although in a few
localities it may be as much as $15 per hour).®
To deal with this, local officials describe the
need to spend more time and become more
innovative in recruiting poll workers. As a
partial solution, since 1997 Michigan law has

allowed 16- and 17-year-olds, though not yet
voters, to serve as election inspectors, pro-
vided that the primary election inspectors in
each precinct are at least eighteen.®" The re-
sponse to this initiative has been nothing but
positive, and with creativity local officials may
be able to take greater advantage of it. Mean-
while, the secretary of state continues to look
for new ways to improve poll worker training,
including developing on-line training and re-
fining the two-day “school” that the bureau of
elections runs to train the trainers, who them-
selves must be certified in order to conduct
training programs for election inspectors.®
And Detroit reported “overwhelming” re-
sponse to its media appeals for volunteers to
work the November 2007 election,® even as
some other Michigan localities continued to
struggle to find enough poll workers.

Finally, Michigan’s election ecosystem may be
at risk given the obvious partisan tension in the
state supreme court. As described above, this
divide was evident in the court’s recent deci-
sion regarding the state’s voter identification
statute. But it has not been limited to just this
case. Indeed, the ideological feud within the
court has boiled over into public view in a
number of cases and an embarrassing series of
recent events. In an article in The New York
Times in early 2007, the feuding was described
as a “soap opera,” the court’s justices were ad-
monished to “start acting like grown ups,” and
the justices themselves accused each other of
pitching “tantrums.”*

Fortunately, election contests have been rare
in Michigan. In part this is because the state
has an effective administrative recount process
that can handle most issues, including claims
of fraud. A seldom invoked provision of state
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law also permits a judicial contest of an election
in which the outcome depends on whether to
count specific ballots that were formally chal-
lenged on Election Day.*® Such a challenge may
occur when either an election inspector or an
elector present at the polling place has good rea-
son to suspect that an applicant to vote is not a
qualified voter. When a challenge occurs, the
ballot is coded so that it can be specifically iden-
tified in a subsequent contest action, allowing
the court hearing such an action to make a spe-
cific adjustment to the official results based on
the outcome of the contest.®

Michigan law also leaves room for other types
of litigation over the validity of an election out-
come, primarily through a “quo warranto” pro-
ceeding. These proceedings provide a
mechanism for courts to consider claims that
material fraud or error has affected the out-
come of an election, resulting in a “usurpation
of office” by the wrong individual.*" The few
applications of this statutory provision suggest
that a Michigan court would be willing to va-
cate or even reverse an election outcome if a
candidate could show that such fraud or error
had occurred.®®

Although Michigan has no recent history of lit-
igating the outcome of an election, it is not
hard to imagine any number of election prob-
lems or allegations of election misconduct end-
ing up in court. Furthermore, the increasing
complexity of administering today’s elections
only provides more potential ways for prob-
lems to arise that candidates could claim have
tainted an election outcome. It therefore is
important to consider the place in Michigan’s
election ecosystem of its state courts.

To give an extreme example, the Chief Justice
of the Michigan Supreme Court is up for re-
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election in 2008 and is likely to face an aggres-
sive challenge. If an election contest or quo
warranto action arose concerning his re-elec-
tion, it obviously would put the rest of the
Michigan judiciary in an awkward position (as-
suming that he and his colleagues recused
themselves and let lower court judges resolve
it). Even discounting the likelihood of this re-
mote (though plausible) example, it is not dif-
ficult to imagine the public cynicism that could
attend the current supreme court’s resolution
of any post-election contest, or other disputed
matter of election administration that might
determine a specific election outcome.

Once again, this demonstrates the critical im-
portance of resolving as many matters of elec-
tion administration as possible in advance of
any particular election. But preparation also
should include planning for the possibility of a
difficult issue that must be resolved after an
election. Until Michigan either develops an al-
ternative process for adjudicating those elec-
tion disputes that some day will arise over a
specific election, or its state supreme court re-
establishes to the public its professionalism and
neutrality, Michigan will have a weaker system
for resolving a statewide or high-profile elec-
tion contest than it should.
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Michigan:
NINE AREAS

INSTITUTIONAL ARRANGEMENTS

The Michigan Secretary of State is the state’s chief election officer, assisted by the state elections
director, who is appointed by the secretary of state and who heads the state bureau of elections.
M.C.L.A. (Michigan Compiled Laws Annotated) §§ 168.21; 168.32. The bureau of elections over-
sees Michigan’s statewide voter database, publishes newsletters, and assists local officials with the
administration of elections. At the local level, primary authority for conducting elections is assigned
to municipal clerks, most of them elected, although county officials also play a role. M.C.L.A. §§
168.30a, 168.23, 168.24a. City, village, and township clerks maintain registration records for their
individual jurisdictions and oversee Election Day operations at the polls. M.C.L.A. §§ 168.502,
168.678. Each municipality also maintains a three-member city or township election commission,
responsible for dividing their jurisdiction into precincts, assessing the need for voting machines, bal-
lots, and other materials, and appointing precinct “election inspectors,” or poll workers. M.C.L.A.
8§ 168.30 et seq. County clerks are responsible for training poll workers, M.C.L.A. § 168.33, and
also receive and compile unofficial returns from all precincts in their county immediately following
an election, M.C.L.A. § 168.809. Boards of county canvassers determine the results of races for
offices within the borders of their respective counties, M.C.L.A. § 168.826, and transmit tallies in
multi-county and statewide races to the Board of State Canvassers. M.C.L.A. §§ 168.828, 168.841.

VOTER REGISTRATION/STATEWIDE DATABASE

Michigan’s Qualified Voter File (“QVF”), its statewide voter registration database, is now a decade
old. It receives information and updates directly from the state’s Driver’s License database, and
also is coordinated with Michigan’s “Master Death File,” a database tracking the state’s de-
ceased. M.C.L.A. §§ 168.509q; 168.510. Voters are removed from the QVF if the United States
Postal Service sends a letter to the election board notifying them that the voter has moved out-
side of the jurisdiction. M.C.L.A. § 168.509aa.

Voters can register to vote by mail or in person, either by appearing at the clerk’s office or while ob-
taining a driver’s license. M.C.L.A. §§ 168.500a; 168.509v. Registration applications must be re-
ceived on or prior to the thirtieth day before an election. M.C.L.A. § 168.497. The application will
be rejected if the voter fails to sign the application, M.C.L.A. §§ 168.500a, 168.509r(3),
168.5090(3), and also may be rejected if the voter provides an addresss that is zoned for business.
Voters will receive notification if their application is rejected, and will have an opportunity to correct
the deficiency as long as it is prior to the thirtieth day before an election. M.C.L.A. § 168.500d.
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CHALLENGES TO VOTER ELIGIBILITY

Before Election Day, a voter’s eligibility can be challenged either by a municipal clerk or by an-
other voter. M.C.L.A. § 168.512. Voters who fail to respond to a clerk challenge will be removed
from the QVF after two November general elections. M.C.L.A. § 168.509cc. Voters challenged
by another voter must appear before the clerk within thirty days of the challenge to defend them-
selves or they will be removed from the QVF. M.C.L.A. § 168.512. A voter who challenges an-
other voter without good cause can be charged with a misdemeanor. M.C.L.A. § 168.512. On
Election Day, election inspectors and any registered voter of the precinct may challenge another
person’s eligibility to vote, but only on the basis of a reasonable belief that the voter is ineligible.
M.C.L.A. §168.727 subd.(1). Polling place challengers also may be appointed by candidates,
political committees, and citizen groups. M.C.L.A. § 168.730(1). Challenged voters are asked
questions about their eligibility under oath, and those who affirm their eligibility are allowed to
vote using ballots marked as “challenged” with an identifying number so that they may subse-
quently be excluded from the official tallies if a challenged voter is determined to have been in-
eligible. M.C.L.A. §§ 168.729, 168.745-749.

PROVISIONAL VOTING

Only 5,000 provisional ballots were cast statewide in Michigan in 2004, and only 3,000 in 2006.
The state has a very low rate of provisional voting in part because it does not allow voters who
have moved within the state to use a provisional ballot as a means of changing their voter reg-
istration address. M.C.L.A. § 168.523a. Instead, if they have moved either within sixty days
before the election, or only within the same municipality, such voters may return to the precinct
of their former address to vote one last time. M.C.L.A. § 168.507a(2).

Michigan uses two different types of provisional ballots. Voters who sign an affidavit attesting
to having registered but whose names are not found in the QVF may vote a standard ballot, pro-
vided they can show proper identification. M.C.L.A. § 168.523a. The ballot is marked as a
“challenged” ballot, and counted as an ordinary ballot. M.C.L.A. § 168.523a(4). Voters who can-
not produce proper identification or proof of residence at the polls may vote the second type of
provisional ballot, termed an “envelope” ballot. M.C.L.A. § 168.523a. This type of ballot is only
counted if election officials can verify the voter’s eligibility after the election. M.C.L.A. §
168.523a(5). Voters using an envelope ballot have six days after the election to provide proper
identification. M.C.L.A. § 168.523a(7).

EARLY AND ABSENTEE VOTING

Michigan does not presently provide for either early voting or no-excuse absentee voting. Absen-
tee ballots are available for voters who are: physically unable to come to the polls; unable to
come to the polls for religious reasons; working as a poll worker in another precinct; at least 60
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years old; expecting to be absent during the poll operation hours; or confined waiting trial on
felony charges. M.C.L.A. § 168.758. A request to vote absentee must arrive between the sev-
enty-fifth day prior to the election and the Saturday prior to the election. M.C.L.A. § 168.759.
A completed absentee ballot must arrive by 8:00 p.m. on Election Day, whether by mail or in per-
son, except on extenuating circumstances. M.C.L.A. §§ 168.764a, 168.759b.

VOTING TECHNOLOGY

Optical scan ballots with in-precinct electronic tabulating equipment are now used throughout the
state. For November elections and their primaries, precincts with more than 1,000 registered
voters must have at least one tabulating machine for every 500 voters. Precincts with 1,000-
3,000 registered voters must have one machine for every 600 voters. In other elections, the
local election commission determines the number of machines. M.C.L.A. § 168.661. If the vot-
ing machines fail during the election, officials can use special paper ballots. M.C.L.A. §
168.782b. Each precinct must also have available at least 125% of the number of provisional
ballots that were cast in the election held four years earlier. M.C.L.A. § 168.689.

POLLING PLACE OPERATIONS

On Election Day, at least three “election inspectors” (poll workers) must be present at each
precinct (although more are typically required in most precincts), including at least one from
each major political party. M.C.L.A. §§ 168.672, 168.674. Municipal clerks must train election
inspectors within twenty days prior to each election. M.C.L.A. § 168.683. Each inspector must
either have attended at least one training session or passed an examination in the past two
years. M.C.L.A. § 168.683. In turn, municipal clerks must complete a State Board of Elections
training program on how to train precinct election inspectors. M.C.L.A. § 168.33. Visually im-
paired voters can receive assistance from a person of their choosing, and disabled voters who
cannot physically mark the ballot can receive assistance from election inspectors. M.C.L.A §
168.751. If election inspectors deem it necessary, a language interpreter also may accompany
a voter into the voting booth. M.C.L.A. § 168.736.

BALLOT SECURITY

Michigan statutes have detailed chain-of-custody provisions for both physical ballots and voting
equipment. M.C.L.A. §§ 168.714-716, 168.724, 168.726, 168.735, 168.765-767, 168.805.
If the chain of custody is not followed, the votes affected may be “unrecountable” should a dis-
pute arise (in which case the original tallies must stand). M.C.L.A. § 168.871(1)(c). Prior to the
election the municipal clerk will arrange, test, and lock the voting machines at the polling places.
The machines then must be under the supervision of an election inspector at all times. M.C.L.A.
§ 168.778. On Election Day, the elections inspectors must periodically examine machines to
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make sure no tampering has occurred. M.C.L.A. § 168.790. When the polls close, the inspec-
tors seal the machines and display the counters and any person in the polling place may compare
the returns with the counters on the machines. M.C.L.A. § 168.791. After counting the ballots
at the precinct, poll workers tie the ballots together, place both the ballots and the memory car-
tridges from the optical scan tabulators in ballot bags, and seal the bags. M.C.L.A. § 168.735.
The sealed bags are then placed in ballot containers with metal seals. M.C.L.A. § 168.805. The
poll workers record the identification number for each seal, sign the poll books, and deliver the
containers to the municipal clerk. M.C.L.A. § 168.805.

Michigan has just implemented a photo identification requirement for all voters who vote at the
polls. Voters without acceptable identification may vote a regular ballot if they sign an affidavit
concerning their lack of identification. M.C.L.A. § 168.523.

POST-ELECTION PROCESSES

At the end of Election Day, election inspectors read the results from the tabulating machines and
enter them into the statement of returns. M.C.L.A. § § 168.801 et seq. If the totals exceed
the number of voters who submitted ballot applications in that precinct, election inspectors will
randomly select ballots and deduct them until the numbers match. M.C.L.A. § 168.802.

A recount is automatic if a statewide election has a margin of 2,000 votes or fewer. M.C.L.A.
§ 168.880a. In addition, any candidate or voter who believes fraud or mistake has occurred in
the vote counting can petition for a recount. A petitioner must pay $10 per precinct to be re-
counted, which will be refunded if the recount changes the outcome of the election. For national
or statewide offices, the petition must be filed within 48 hours of the completion of the official
canvass. For other elections, the deadline is within six days. M.C.L.A. §§ 168.865-868,
168.879-882. In recounts for federal offices, statewide offices or ballot issues, Michigan circuit
judges, and state legislative seats, the board of state canvassers conducts the recount; in all
other cases, the appropriate board of county canvassers conducts the recount. M.C.L.A. 8§
168.879, 168.841.

Recounts should be completed within thirty days following the last day on which the recount
petition could have been filed, except in primary elections, when the time is twenty days.
M.C.L.A. § 168.875. At the discretion of the board of canvassers, recounts of machine tab-
ulations may themselves involve machine retabulations, rather than manual tallying. M.C.L.A
§ 168.871(6).

Michigan’s post-election judicial contest statute applies to elections in which the eligibility of
“challenged” ballots is in question. M.C.L.A. § 168.747-749. For many other issues, such as
absentee ballot fraud or voting machine malfunctions, the state’s quo warranto statute also can
be used to litigate the legitimacy of an election outcome. M.C.L.A. § 168.861.
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CHAPTER 6: WISCONSIN’S ELECTION ECOSYSTEM
PROGRESSIVE REFORM AND DECENTRALIZED ADMINISTRATION

LIKE ANY OTHER STATE, Wisconsin’s elec-
tion ecosystem can only be fully understood in
light of its history and political culture. Al-
though Wisconsin today is associated with a
progressive vision of democracy, that was not
always the case.

In the 1800s, “machine” politics was a promi-
nent feature of Wisconsin government. Per-
haps the most famous incident occurred in
the 1855 gubernatorial election, at a time
when Democrats controlled state politics.
The party-boss candidate, incumbent Demo-
crat William Barstow, won by 157 votes, amid
allegations of ballot tampering. This led the
Republican challenger Coles Bashford to hold
his own competing inauguration. For three
months, the Wisconsin Supreme Court inves-
tigated while both candidates claimed victory.
Eventually, the court found ballot tampering
in fact had occurred, causing Barstow to re-
sign and Bashford to be sworn in as the state’s
first Republican governor. This was hardly
the end of political corruption in Wisconsin,
however, as Governor Bashford ultimately left
Wisconsin in disgrace after it was discovered
that he had received some $50,000 from rail-

road companies.*

A signal event in cleaning up Wisconsin’s poli-
tics was the election of 1900, which ushered in
an era of reform led by Robert LaFollette.
LaFollette and his Progressive Republican al-
lies sought to curtail corruption, limit the in-
fluence of political parties, and enhance

participatory democracy.?

To a considerable extent, Wisconsin’s current
election system retains features of the political
culture associated with the LaFollette era of
progressive reform. Citizens of Wisconsin vote
in exceptionally large numbers,® and since
1976, the state has permitted voters to register
at the polls on Election Day.* At the state level,
an administrator appointed by and responsible
to a bipartisan board oversees matters of elec-

tion administration.?

Wisconsin has mostly
been free of the accusations that have dogged
chief election officials in other states, particu-
larly secretaries of state elected on a partisan
basis. At the local level, election administra-
tion is primarily entrusted to municipal, rather
than county, officials. Despite the fact that
many of these officials are elected, they are
generally respected for the professional and
nonpartisan manner in which they administer
elections.

At the same time, Wisconsin’s decentralized sys-
tem of running elections has a significant down-
side. In other states where elections are
administered at the county level, the local enti-
ties responsible for administering elections may
number only in the dozens. In Wisconsin, by
contrast, elections are run at the municipal level,
with state law vesting primary authority over
election administration in city, town, and village
clerks. There are 1,851 municipalities in the
state, ranging in size from small towns with a
single polling place to the City of Milwaukee,
with 343,867 registered voters.® Foremost
among the challenges that this fragmented sys-
tem presents is the difficulty of achieving uni-
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formity in the administration of elections across
the state.

The most glaring example of this is the state’s
problem-filled transition to a statewide regis-
tration system mandated by HAVA, made es-
pecially difficult because most Wisconsin
municipalities did not even have voter registra-
tion before 2006. Another issue, certainly not
unique to Wisconsin, is the difficulty that the
state might experience in the event of a con-
tested statewide election. Wisconsin voters
opted for Senator Kerry over President Bush
by only a few thousand votes in 2004, and the
state would likely have become a focal point
for post-election jousting over the outcome
had Ohio swung the other way. As discussed
below, Wisconsin would then have faced the
prospect of a fragmented recount and contest
procedure that would have been difficult to re-

solve under the existing federal calendar.

Despite the state’s progressive tradition, the na-
tion’s increasing partisanship attending issues of
election administration since 2000 has not left
Wisconsin unaffected. The most significant
election administration dispute has been over
voter identification. Wisconsin Republicans
argue that such measures are needed to combat
fraud, arguing that a photo identification re-
quirement is needed to confirm that the person
voting is really who he or she claims to be, espe-
cially given the state’s liberal registration rules.
Democrats on the other hand oppose photo
identification requirements, arguing that there
is little evidence of actual polling place fraud
and that a photo identification requirement
would disproportionately affect racial minorities
and other groups who are already underrepre-
sented in the electorate. Wisconsin’s debate
thus echoes the one raging throughout the
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country over the extent to which different elec-
toral practices promote or hinder the values of
access and integrity.

We divide our discussion of Wisconsin’s election
ecosystem into five parts. First, we provide a
structural overview of the state’s election system,
focusing on the delegation of authority to mu-
nicipal election officials, as well as recent
changes in state-level authority over election ad-
ministration. Second, we examine Wisconsin’s
Election Day Registration system. Third, we
discuss the debate over voter fraud and voter
identification. Fourth, we examine the prob-
lems that have attended the implementation of
Wisconsin’s statewide registration database.
Fifth, we examine the state’s system for resolv-
ing post-election disputes, including problems
that might occur in the event of a contested
presidential or other statewide election.

STRUCTURAL OVERVIEW

In one sense, Wisconsin has one of the most
decentralized — one might even say frag-
mented — election systems in the country. As
a matter of state law, primary authority for run-
ning elections rests with officials at the munic-
ipal rather than the county level.” In
Wisconsin, municipalities may be towns, vil-
lages, or cities. Each municipality has a clerk,
who is in charge of overseeing the administra-
tion of elections in his or her jurisdiction. The
statutory duties of municipal clerks include:
the purchase and maintenance of voting equip-
ment; the distribution of ballots to polling
places; the delivery of absentee ballots; voter
education; the accommodation of people with
disabilities; reporting suspected election fraud
to district attorneys; and otherwise ensuring
compliance with state election laws.® Munic-



ipal clerks also have responsibility for the train-
ing of poll workers, making sure that they are
familiar with both state law and the voting
equipment used.’

To say that municipalities in Wisconsin vary
greatly would be an extreme understatement.
In size, they range from tiny villages with only
a handful of registered voters to the cities of
Milwaukee and Madison. For example, in the
November 2006 general election, the Village
of Livingston (located about 65 miles west of
Madison) reported only three voters, none of
whom voted absentee.” By contrast, the City
of Milwaukee reported a turnout of 172,676,
with over 11,000 voters casting absentee bal-
lots, and a total citywide voter registration of
over 300,000."" A lengthy report following Mil-
waukee’s 2004 election found serious adminis-
trative problems in voter registration, absentee
ballots, polling place accessibility, poll worker
recruitment and training, and other areas. Es-
pecially troubling was the handling of registra-
tion forms, though it was believed that the
implementation of the statewide registration
database would mitigate some of these errors.'?
Although the city has worked hard to make im-
provements, this experience exemplifies the
difficulties in running elections in large urban
municipalities.

It is sometimes said that there are really two
Wisconsins: Milwaukee, and the rest of the
state. Milwaukee is not only larger but also
much more racially and ethnically diverse than
the rest of the state, with a higher percentage
of people living below the poverty line.

Scratching the surface, however, reveals a
much more complex reality. While Milwaukee
is indeed the biggest city in the state, there are
thirteen Wisconsin cities with populations over

50,000."*  Yet most Wisconsin municipalities
have fewer than 5,000 registered voters and,
for this reason, under state law were not even
required to have voter registration before
2006. Until then, fewer than 350 of the state’s
1,851 municipalities actually had voter regis-
tration, although approximately three-quarters
of the voting population lived in larger munic-
ipalities with voter registration.

The issues that Wisconsin’s diverse municipal-
ities face in running elections vary with their
size. The City of Milwaukee faces huge chal-
lenges each election cycle in making sure its
registration lists are accurate, recruiting and
training enough qualified poll workers, and en-
suring that absentee ballots are distributed suf-
ficiently in advance of Election Day. Smaller
jurisdictions face a different set of problems.
A typical town clerk in a smaller jurisdiction
may have a skeleton staff (if any at all), a small
budget, and a number of other responsibilities
in addition to elections. As of 2007, approxi-
mately 400 of Wisconsin’s 1,851 municipal
clerks did not have email access, a reality that
complicates efforts to make sure that election
officials are kept updated and that election ad-

ministration is consistent across the state.

The mechanism for selecting municipal election
officials is not uniform in Wisconsin. Some are
elected on a nonpartisan basis and others ap-
pointed by the municipality’s governing body.
Any city or county with a population greater
than 500,000 (currently only Milwaukee) must
have a board of election commissioners, consist-
ing of three members."* Those members are
selected from lists provided by the two largest
political parties in the jurisdiction — two com-
missioners from the majority party and one from
the minority party.’” Thus, in Milwaukee, the
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City Board of Elections Commissioners is re-
sponsible for administering elections, with the
board’s members and executive director ap-

pointed by the mayor.

Whether elections are administered by an
elected clerk, an appointed clerk, or an ap-
pointed board, it is possible to imagine alle-
gations of bias emerging. Even when election
officials are not selected on a partisan basis,
they might discharge their duties in a partisan
manner. Yet there is little evidence that this
has actually happened in Wisconsin’s recent
history. This may be attributable to the state’s
moralistic political culture, which places a
high value on nonpartisanship and profession-
alism.'6

In most states, county officials have primary re-
sponsibility for running elections. By contrast,
in Wisconsin the duties of county officials are
more limited, though they are certainly impor-
tant. Wisconsin’s seventy-two county clerks are
responsible for making sure that municipalities
have adequate supplies, most notably ballots.'”
In addition, county clerks are responsible for
convening three-member canvassing boards
that handle post-election recounts in federal,
state, or county elections.” Typically, the
county board of canvassers consists of the
county clerk and two other members, one a
Democrat and one a Republican, as a way of
promoting neutrality. Wisconsin elects its
county clerks, with candidates running as nom-
inees for their party."

County clerks can play a critical role in getting
municipal clerks within their jurisdiction on the
same page, especially where changes must be
made. An example is the transition to new vot-
ing technology, pursuant to HAVA’s require-
ments, that took place prior to the 2006
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elections. Although each municipality was re-
sponsible for choosing its own election system,
the Clerk of Dane County (which includes the
City of Madison and surrounding areas) worked
to promote uniformity across the county. With
the encouragement of the county clerk, the
sixty-one municipalities in the county ended up
moving to the same optical-scan voting technol-
ogy. Later, the county clerk’s office encouraged
municipalities to adopt a consistent coding sys-
tem and invited clerks to attend equipment
demonstrations. The county clerk also became
the purchasing agent for the machines that the
municipalities selected to meet HAVA's disabil-

ity access requirements.

In addition to providing ballots for all elec-
tions, Dane County assists its local officials by
offering training for inspectors and clerks in
the county. The county also serves as a regis-
tration “provider” for twenty-nine municipal-
ities, assuming responsibility on their behalf
for entering and maintaining information in
the statewide voter registration system re-
quired by HAVA. As in other counties, the job
of the county’s elected clerk is not limited to
elections. Yet the Dane County Clerk, himself
a former municipal clerk,® reports that he
spends more than half of his time on elections,
much of it communicating with municipal
clerks.

The high degree of municipal authority in
Wisconsin undoubtedly has both benefits and
costs. On the positive side, running elections
at the local level means that each clerk is re-
sponsible for a smaller number of voters. This
can make it easier to ensure that registration
lists are accurate. It may also make it easier
to recruit poll workers and may contribute to
smoother election-day operations. Among the



negatives are that the resources, both time and
money, of municipal clerks are very limited. It
can also be difficult to ensure consistency
across the state, or even within a single county,
given both the number of municipalities con-
tained in each and the differences between
them.

At the state level, Wisconsin law until 2007
vested ultimate authority over election admin-
istration with the State Elections Board
(SEB). The board consisted of eight mem-
bers, one designated by each of the following:
(1) the chief justice of the Wisconsin Supreme
Court, (2) the governor, (3) the majority leader
of the state senate, (4) the minority leader of
the state senate, (5) the speaker of the state
assembly, (6) the minority leader of the state
assembly, (7) the chair of the Democratic
Party, and (8) the chair of the Republican

21 The State Elections Board was also

Party.
responsible for the enforcement of campaign
finance laws, as well as the administration of
elections.” In practice, much of the state-
level responsibility for election administration
lay with the executive director of the State
Elections Board, who, by statute, served as the
chief election officer for the state and dis-
charged the board’s responsibilities on a day-
to-day basis.*® Like all employees of the
board, the executive director was required to
be nonpartisan.®

From 1983 until 2007, Kevin Kennedy served
as the executive director of the Wisconsin
State Elections Board. Mr. Kennedy’s long
tenure and reputation for professionalism and
nonpartisanship allowed him to exercise his
election administration responsibilities with
relatively little interference from the board,
the partisan composition of which has varied

during his tenure. On the whole, the office
appears to have been reasonably successful in
ensuring some consistency in the administra-
tion of elections across the state, notwithstand-
ing the inherent difficulty of doing so given
the number and diversity of local jurisdictions.

In 2007, the Wisconsin legislature enacted a
law that significantly restructured the admin-
istration of elections at the state level. Under
2007 Wisconsin Act 1 (“Act 1"), responsibility
over election administration is now vested in a
six-person Government Accountability Board
(“GAB”).* This board consists entirely of re-
tired judges. A committee consisting of appel-
late judges is responsible for submitting a list
of possible GAB members to the governor,
who is to select nominees from this list. GAB
members must then be confirmed by the leg-
islature. After the initial group of nominees,
confirmation must be by a two-thirds vote of
the state senate.?® Any measure passed by the
board must be taken by four of the GAB’s six
members. The structure is designed to ensure
that every member of the board enjoys bipar-
tisan support and that the board, as a whole,
will act in an evenhanded manner. At the
same time, it is conceivable that the four-vote
requirement could lead to gridlock, if the
board is evenly divided along ideological or
partisan lines.

The creation of the GAB was prompted not by
defects in the system for administering elec-
tions, but rather by dissatisfaction with how
the state’s campaign finance and lobbying
rules were being enforced. In particular, good
government groups believed that the state
elections and ethics boards had been too lax
in their enforcement of campaign finance,
ethics, and lobbying laws. In addition, reform-
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ORGANIZATIONAL CHARTS OF THE OLD AND NEW STRUCTURES
OF WISCONSIN’S ELECTION SYSTEM
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ers sought to consolidate responsibility for
overseeing state lobbying regulations, which
previously had been vested in the State Ethics
Board, with responsibility for enforcing cam-
paign finance laws, which had been under the
purview of the State Elections Board. Under
Act 1, the position of the executive director of
the State Elections Board — along with the
elections board itself — has been eliminated.

Although reforming the administration of elec-
tions was not the main purpose behind Act 1,
the new structure will have an impact — per-
haps a substantial one — on election adminis-
tration. The newly created GAB is required to
employ legal counsel, as well as separate chief
administrators, for the newly created “Elec-
tions Division” and “Ethics and Accountability
Division.” These divisions take on responsibil-
ities previously performed by the executive di-
rectors of the State Elections Board and State
Ethics Board. The other employees of the for-
mer elections and ethics boards will, by statute,
automatically be transferred to the two divi-
sions of the new GAB.2® The GAB was sched-
uled to begin its work on September 1, 2007,
or the 31st day after the legal counsel and divi-
sion administrators were chosen. The first
members of the GAB were chosen in July
2007, and the board’s first meeting took place
on August 23, 2007.* The six members of the
board are Judges Michael W. Brennan, Tom
Cane, David G. Deininger, William Eich,
James B. Mohr, and Gerald C. Nichol. The
GAB is presently looking to hire its legal coun-
sel and has postponed major organizational de-
cisions until that has been accomplished.*

It is too early to evaluate the new state struc-
ture for overseeing election administration in
Wisconsin. This structure appears to be novel,

insofar as no other state unifies ethics and elec-
tions administration under the authority of a
single board.®® The manner in which GAB
members are chosen may ultimately improve
public confidence in elections. The utilization
of former judges, who are selected by a super-
majority of the state senate, provides reason to
hope that they will discharge their responsibil-
ities without regard to partisan effects. At the
same time, the fact that the GAB is composed
of an even number of members and must act
by majority vote creates the risk of deadlock.
In addition, there is a possibility that election
administration will get lost in the shuffle, given
the enhanced focus on ethics and campaign fi-
nance regulation that motivated the enactment
of Act 1. Alternatively, with the GAB’s elec-
tions division now responsible only for election
administration (and not for campaign finance),
its ability to focus on this area may improve. It
is also possible that the GAB will play a more
aggressive role in election administration,
rather than delegating to staff as has mostly
been done until now, something that could
have either positive or negative consequences.
What is clear is that there is a pressing need to
monitor how effectively the GAB handles mat-
ters of election administration that are within
its charge, particularly with the attention that is
likely to fall on Wisconsin’s system during the
2008 election cycle.

ELECTION DAY REGISTRATION

It is common to refer to states as “laboratories
of democracy.” Wisconsin in particular has
often been so labeled historically, due to its ex-
periments with progressive reforms that began
in the early twentieth century.®* While the
“laboratory” metaphor is a common one, it is
all too rare for policymakers and observers to
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take a careful look at the distinctive features of
a state’s election system and assess how well
they actually function. To the contrary, policy
debates surrounding election administration
often occur in a factual void, with much opin-
ion but little evidence offered.

Wisconsin provides an ideal site for making
good on the laboratory metaphor, by examining
the evidence on how well the novel features of
its system work. One of the most important as-
pects of Wisconsin’s election system is Election
Day Registration ("EDR”). Since 1976, state
law has allowed eligible citizens to register to
vote on the day of an election. Wisconsin is
one of only nine states with EDR,* and its rel-
atively long track record makes it an especially
valuable state in which to consider how well it
has worked.

In 2006, approximately 358,000 Wisconsin vot-
ers registered on Election Day, out of over 2.1
million people voting. Under state law, a citizen
who is eligible to vote may appear at his or her
polling place and register at that location. This
procedure may also be used by voters who were
previously registered elsewhere, either in or out
of state, and moved without re-registering at
their new address. In order to register on Elec-
tion Day, voters must certify that they are qual-
ified and have not voted elsewhere.® The voter
must also provide acceptable proof of residence,
such as a driver’s license or other official 1D
card, university ID card, bank statement, utility
bill, or paycheck.® A voter who cannot provide
documentary proof of residence may still regis-
ter, if another voter in the same municipality
corroborates (or “vouches” for) the address of
the voter seeking to register.*® Thus, a voter
may make use of Wisconsin's EDR process ei-
ther by providing acceptable proof of residence
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or by having his or her residence corroborated
by another voter.

Election officials with whom we spoke believed
that EDR facilitates participation by eligible
voters, and there is considerable empirical re-
search to back up the claim that EDR does in
fact increase turnout. Before instituting EDR in
1976, Wisconsin’s voter turnout was in the mid-
dle of the pack in comparison to other states.
After the institution of EDR, Wisconsin moved
to the front of the pack. This is consistent with
the experience of Minnesota and Maine, the
other two states that adopted EDR about the
same time, both of which also subsequently saw
a jump in their turnout. These three states sus-
tained their high turnout rates in the years that
followed, even as other states saw their turnout
drop.*” This trend continued in the 2006 elec-
tions, with the seven® EDR states averaging
48.7% turnout, compared with 38.2% in non-
EDR states.®

Of course, this statistic alone would be insuffi-
cient to demonstrate a causal relationship be-
tween EDR and turnout; the high turnout
might instead result from other factors, such as
the political culture of states that have adopted
EDR. When viewed in light of the substantial
empirical research that has been done over the
years, however, there can be little doubt that
EDR has a significant positive effect on partic-
ipation. This research shows that EDR has not
only increased the size but also changed the
composition of the electorate, making it more
representative of the citizenry as a whole.*
One study found a significant reduction in the
turnout gap among voters with different levels
of educational attainment.*' There is also evi-
dence that EDR increases turnout rates for
young voters and new state residents.” This is



consistent with survey research showing that
fewer voters perceive the registration process
to be difficult in EDR states.*?

In addition to increasing turnout, EDR carries
some benefits for election administrators. For
one thing, EDR states are exempt from the Na-
tional Voter Registration Act’s requirements that
“fail-safe voting” be provided for those who
move prior to an election.** Wisconsin election
officials noted that other states’ election officials
sometimes complain about the burden of com-
plying with the NVRA’s requirements regarding
registration list maintenance. EDR also is use-
ful for people who pre-registered only to have
been erroneously left off the list or dropped by
an administrative error.

Perhaps the most significant positive conse-
quence of EDR is that it essentially eliminates
the need for provisional ballots. States with-
out EDR must use provisional ballots for vot-
ers who believe that they registered but
whose names do not appear on the registra-
tion list when they arrive at the polls. But
EDR eliminates the need for provisional bal-
lots in these circumstances because voters
may register at their polling place on Election
Day, regardless of whether they previously
registered. In general, the only circumstances
in which a Wisconsin voter would cast a pro-
visional ballot are: (1) if the voter registered
by mail before an election without providing
the documentation required by HAVA at the
time of registration, and also does not do so
at the time of voting, or (2) if the voter has a
driver’s license but cannot provide the driver’s
license number when registering, as required

by HAVA 4

Accordingly, provisional ballots are extremely
uncommon in the State of Wisconsin.*” The

city clerk of Franklin, which has over 24,000
registered voters, stated that the city had only
had three instances in which a provisional bal-
lot could have been issued in 2006 and 2007.
In each of those instances, the voters in ques-
tion chose to go home and come back with ap-
propriate documentation, rather than casting
a provisional ballot. The clerk of the City of
New London (approximately 3,700 registered
voters) reported only having had one provi-
sional ballot, while the Clerk of the Town of
Dale (approximately 1,400 registered voters)
reported having none. Even in the City of
Milwaukee, the state’s largest municipality,
provisional ballots are exceedingly unusual.
Only forty-one provisional ballots were issued
in the November 2006 general election and,
according to the Assistant Director of the Mil-
waukee Election Commission, approximately
thirty of those were issued for improper rea-
sons.

EDR’s detractors cite two main problems. The
first is that it may complicate operations at
polling places, by requiring poll workers to do
something that is not required in non-EDR
states. Although we are aware of no empirical
research examining whether EDR worsens
lines at the polls, it does seem reasonable that
registering voters at the polls would consume
some of the poll workers’ time and attention
and might necessitate additional staffing. On
the other hand, this “cost” must be weighed
against the benefit to poll workers — and thus to
voters — of not having to deal with provisional
ballots. The second argument is that EDR in-
creases fraud. Wisconsin has been the site of
headline-grabbing allegations of fraud and a
vigorous campaign on the part of some legisla-
tors to require photo identification in order to
vote.*® This debate, as well as the substantial
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amount of evidence available in Wisconsin,
makes the state an especially valuable one in
which to investigate this claim.

FRAUD AND THE VOTER ID DEBATE

Examination of Wisconsin’s system also is es-
pecially useful given the fierce debate over
voter fraud and the related debate over voter
identification. The focal point for concerns
about fraud has been the City of Milwaukee,
in which there have been media reports of in-
eligible voting in recent election cycles.* As
required by state law,*® these matters have
been referred to prosecutors, who have en-
gaged in extensive investigations of voter fraud.
Concerns about voter fraud have also led some
Wisconsin legislators to propose that voters be
required to show photo identification in order
to have their votes counted.

At the outset, it is helpful to recognize two dis-
tinctions. The first distinction is between fraud
and mistake. An example of fraud is someone
knowingly attempting to vote twice, or a noncit-
izen intentionally attempting to cast a vote de-
spite knowing that she is not eligible. An
example of mistake is an ineligible felon voting in
an election, without knowing that state law pro-
hibits him or her from doing so. Under Wiscon-
sin law, such a voter would not be guilty of
fraud.?* The second distinction is between fraud
on the part of voters and fraud on the part of in-
siders such as election officials. An example of
voter fraud is people double voting or pretend-
ing to be someone else they are not. Insider
fraud, by contrast, involves an election official (or
someone else with special access) tampering
with the voting process. Examples include stuff-
ing ballot boxes or tampering with electronic vot-
ing machine’s software to alter vote tallies.
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There are few states in which allegations of
voter fraud have received greater scrutiny than
Wisconsin — and few municipalities in which
they have received greater attention than the
City of Milwaukee. In the course of preparing
this report, we spoke to attorneys in the Mil-
waukee district attorney’s office, as well as local
and state election officials, in an effort to un-
derstand the allegations that EDR leads to in-
creased voter fraud. On the whole, voting
fraud is exceedingly rare. Although allegations
of voting fraud have been widely publicized in
the media, most all of these have evaporated
upon closer investigation. We found a handful
of documented instances of disenfranchised
felons voting, but almost all of these appear to
be people who did not know that they were
prohibited from voting. Few documented
cases of voter fraud exist, and, in the rare in-
stances when it does occur, such fraud is of the
“retail” (isolated incidents) rather than the
“wholesale” (systemic) variety. Almost all the
documented incidents of ineligible voting, in-
cluding both fraud and mistake, involve people
who are ineligible due to felony convictions.

After allegations of fraud surfaced during the
November 2004 election, a joint task force of
the Milwaukee County District Attorney’s Of-
fice, the Milwaukee Police Department, the
U.S. Attorney’s Office, and the Federal Bureau
of Investigation began an inquiry.*® The probe
included allegations of double voting and of
voting by felons who had not completed proba-
tion or parole.® After nearly a year of investi-
gation, the task force found only a handful of
isolated cases and no evidence of any broad
conspiracy to engage in fraud. The U.S. Attor-
ney’s Office ultimately brought fourteen pros-
ecutions for suspected violations in Milwaukee,
twelve percent of all federal voting fraud cases



brought in the country. The government won
only five of those cases, failing to secure a con-
viction in every case where double voting was
alleged.” The Milwaukee district attorney’s
office reports prosecuting two cases of felon
voting arising from the 2004 election, obtaining
convictions in both. This makes seven substan-
tiated cases of ineligible people knowingly cast-
ing votes that counted, all of them felons.® In
2005, the Republican Party of Wisconsin made
additional allegations of voting fraud in con-
nection with the 2004 election, but the U.S. At-
torney’s Office for the Eastern District of
Wisconsin found “no evidence” of voting fraud
by any of the individuals accused.?”

Professor Lorraine Minnite of Columbia Uni-
versity conducted a study of fraud allegations
in Wisconsin and other EDR states. Looking
at the three federal election cycles between
1999 and 2005, Minnite documented only one
instance of registration fraud, one incident of
multiple voting, and one instance of absentee
voting fraud in Wisconsin. There were no doc-
umented instances of voter impersonation in
the state.”

Attorneys from the Milwaukee district attor-
ney’s office, including former D.A. Michael
McCann, confirmed that they have not found
evidence of organized voting fraud. Certain
types of election fraud, including voting more
than once, are punishable as Class I felonies,
while less severe infractions like electioneer-
ing are punishable as misdemeanors.” After
the 2006 election, the State Elections Board
requested that the Milwaukee D.A.s office in-
vestigate twenty-eight “potential” cases of
election fraud from that election.®*® On Au-
gust 22, 2007, a Milwaukee jury found
Michael Zore guilty of having voted twice,

after officials caught him through the new
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statewide registration database,
other cases of alleged double voting in 2006

are pending.

State prosecutors in Milwaukee have docu-
mented no case of anyone going to the polls
pretending to be someone else, and no prose-
cutions on these grounds appear to have been
brought anywhere in the state in recent mem-
ory. There is no evidence from which to con-
clude that Wisconsin faces a widespread or
concerted effort to commit voting fraud. As
former Milwaukee D.A. McCann put it, when
charges are brought against suspects in any
kind of wrongdoing, the “coin of the realm” in
the D.A s office is for them to provide incrim-
inating information on others in an effort to re-
duce their own vulnerability. Were there an
organized and systematic effort to commit
voter fraud, he believes it would have come to
light.® Election officials likewise expressed
the view that it is very difficult to engage in
voter fraud without getting caught.

There have been some incidents of unlawful
voting — most commonly by ineligible ex-felons
or those who have not yet attained citizenship
— which do not constitute fraud, a crime that
requires proof of intent. The Milwaukee Jour-
nal-Sentinel reported that 361 ineligible felons
voted in the 2000 election. Even assuming that
the Journal-Sentinel’s figure is correct, the like-
lihood of ineligible felons’ votes affecting the
result is small in a state where almost three
million people turned out to vote in the 2004
general election. More serious are the Mil-
waukee Board of Elections’ serious problems
in recordkeeping, which account for most of
the allegations of unlawful voting in Milwaukee
in 2004.%
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Wisconsin’s experience is consistent with that
of other EDR states. Professor Minnite’s inves-
tigation of six EDR states over a six-year period
found only ten cases of alleged voter fraud that
“appeared to have some merit.” Of these, only
one was a case of voter impersonation at the
polls, which was unrelated to that state’s EDR
law. Minnite also surveyed county prosecutors,
who reported only a handful of documented
cases of voter fraud. She concluded that “the
collective evidence suggests that there has been
very little vote fraud in EDR states over the
past several election cycles.” In fact, far from
facilitating fraud, EDR may actually help dis-
courage it by “bring[ing] the registration
process into the polling place where it is con-
ducted under the eyes and authority of election
officials on one day, Election Day.”* Whether
or not one agrees that EDR deters fraud, there
is little evidence — in Wisconsin or other EDR
states — that the practice has increased it.

Occurring against this backdrop of concerns
over fraud is a vigorous debate over whether
to require government-issued photo identifi-
cation, such as a driver’s license, in order to
vote. Since 2003, Wisconsin’s Republican-ma-
jority legislature has enacted three bills to re-
quire government-issued photo ID, all of
which were vetoed by Democratic Governor
Jim Doyle.% One election official described
voter identification as something constantly
hanging over debates regarding election ad-
ministration in the state. As in other states,
proponents of voter identification argue that it
is necessary to curb fraud, while opponents
argue that it will disproportionately exclude
certain groups of voters from participating.

Wisconsin has more evidence than any other
state on the types of potential voters who lack
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identification. A report prepared in 2001 for
the Carter-Ford Commission estimated that,
nationwide, 6-10% of eligible citizens do not
have official state photo identification.®® In
Wisconsin, much more precise data is available
in the form of a study released in 2005 by John
Pawasarat of the University of Wisconsin-Mil-
waukee. Pawasarat’s study found stark differ-
ences in who has photo identification based on
race, ethnicity, age, income, and geography.
Statewide, over 80% of Wisconsin residents
had a valid driver’s license. By contrast, only
45% of African American males and 51% of
African American females had a license. The
results were even more dramatic for young
adults. Pawasarat found that only 22% of
African American men 18-24 had a valid li-
cense.”” This study provides reasons for con-
cern about the possible consequences of
imposing a photo identification requirement
on Wisconsin voters, particularly given the
slender evidence that voter fraud is widespread
and the fact that a stricter identification re-
quirement would do nothing to stop disenfran-
chised felons from voting, by far the most
frequent reason for ineligible votes being cast.

STATEWIDE VOTER REGISTRATION
SYSTEM

One of the most significant changes required by
the Help America Vote Act ("HAVA”) was that
every state institute a statewide voter registra-

t.% Prior to that, local election officials

tion lis
had responsibility for maintaining voter lists in
most of the states, including Wisconsin. HAVA's
requirement arose from evidence of serious
problems with the way that registration lists had
been administered before 2002, the year of
HAVA’s enactment. An influential report pre-

pared by the Caltech/MIT Voting Technology



Project estimated that 1.5 to 3 million votes
were lost due to registration problems in 2000,%
probably more than the number of votes lost
due to faulty voting equipment.

Congress believed that moving responsibility
for registration lists from the local to the state
level would improve their accuracy. In addi-
tion, Congress thought that the statewide reg-
istration list requirement would cut down on
voting fraud, making it more difficult for peo-
ple to register and vote in more than one place.
Describing Congress” overriding objectives in
passing the law, one of its principal co-spon-
sors, Representative Steny Hoyer, articulated
it this way: to make it “easier to vote” but
“harder to cheat.”™ Statewide voter registra-
tion lists, Congress thought, would simultane-
ously achieve both objectives. They would
make it easier to vote by reducing registration
glitches that had resulted in the failure to count
many correctly cast votes. They would make it
harder to cheat by increasing the likelihood
that those engaged in voting fraud would be
caught.

In practice, the transition to statewide registra-
tion lists has been much more difficult than
Congress anticipated. Wisconsin exemplifies
these difficulties. After HAVA’s enactment, the
Wisconsin State Elections Board contracted
with Accenture to create the software for its
Statewide Voter Registration System (“SVRS”).
The state allocated $27.5 million of its federal
funds for this transition. Accenture did not
have experience in creating a statewide voter
registration database, but did engage in exten-
sive discussions with state and local election of-
ficials aimed at developing a system that would
meet both their needs and the requirements of
HAVA. Accenture also secured contracts with

the states of Kansas, Wyoming, Pennsylvania,
and Colorado, but only Wisconsin ultimately
retained Accenture’s services.™

Wisconsin’s transition to a statewide voter reg-
istration system has not gone smoothly. As one
election official put it, the problems getting the
system up and running properly have led to
“profound frustration” on the part of many
clerks.” Among the problems they have ex-
perienced are:

B Slowness of the system for officials trying
to enter data, particularly in peak-use pe-
riods prior to elections.

B High costs to local government for work-
ers required to enter data, partly due to
the slowness of the system.

B Data entry errors, resulting in some newly
registered voters not being placed on the
list for the appropriate precinct.

B TInability of the system to generate lists of
registered voters in a district (“walk lists,”
for candidates running for office).

B Difficulties in “mapping” specific ad-
dresses to particular electoral districts.

B The failure of the system to check against
motor vehicle records, as required by
HAVA.

B Ongoing delays in the system being able
to check voting lists against state records
of deaths and felons.

B Serious ongoing problems in the absentee
voting module, which continues to func-
tion poorly and which some clerks find
difficult to use.™

Some local elections officials attribute these
problems to Accenture promising more than
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they could deliver. They “tried to build a
Cadillac,” as one election official put it, but
ended up with something that does not yet sat-
isfy the state’s needs. To date, the state’s sys-
tem is still not fully compliant with HAVA.

Wisconsin’s implementation of the SVRS was
made more difficult because its elections are
primarily administered at the municipal level,
and because most of the state’s municipalities
did not even have voter registration prior to
2006. As noted above, under state law munic-
ipalities with fewer than 5,000 people were not
required to have voter registration lists before
then, and only 312 of the state’s 1,851 munici-
palities (less than 17%) actually had registra-
tion lists before 2006.™ While other states
could combine existing local lists in order to
meet HAVA's requirements, Wisconsin election
officials had to start from scratch in most mu-
nicipalities. In Wisconsin, the sheer number
of local governmental entities, along with the
absence of pre-existing registration lists, made
the transition especially challenging.

What added to these difficulties, some officials
believe, was the fact that the transition to the
SVRS was taking place at the same time as the
transition to new voting technology. Making
these dramatic changes in election administra-
tion overtaxed their already thin time and re-
sources. Local election officials voiced mixed
opinions as to whether the deadlines imposed
by HAVA were realistic. Whatever the reason,
the unresolved issues with the state registration
database remain a persistent source of frustra-
tion.

Despite the difficulties that the state has expe-
rienced, there is reason to hope that the SVRS
will ultimately make Wisconsin’s system func-
tion better than it has in the past. A fully func-
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tional SVRS would substantially diminish the
likelihood of voting fraudulently without get-
ting caught. In fact, the SVRS has already re-
sulted in the detection and conviction of at
least one double-voter.” While one conviction
does not erase the serious difficulties that state
and local election officials continue to experi-
ence, it does provide a ray of hope that Wis-
consin’s SVRS may ultimately achieve the goals
that Congress envisioned.

POST-ELECTION DISPUTES

It is widely accepted that the United States
dodged a bullet in 2004, in that a very close
presidential election did not result in the pro-
tracted post-election fight similar that had oc-
curred four years earlier. Much of the attention
focused on Ohio, where President Bush pre-
vailed by some 119,000 votes, effectively seal-
ing his re-election. Less commonly recognized
is that, had Ohio gone for Senator Kerry in-
stead, Wisconsin likely would have been the site
of a lengthy and bitter post-election fight. In
fact, Kerry’s margin of victory in Wisconsin’s
2004 general election was 11,384 votes or ap-
proximately 0.4%,™ much smaller than Bush’s
2.1% margin of victory in Ohio. If Kerry had
taken Ohio, he still would have needed to carry
Wisconsin to secure an Electoral College vic-
tory. It is therefore possible, even probable,
that the Bush-Cheney campaign would have
sought to challenge a Kerry victory in Wiscon-
sin.

Considering how Wisconsin would have han-
dled such a post-election dispute is a valuable
thought experiment. Much, of course, would
have hinged upon the basis upon which the los-
ing candidate challenged the election. The five
states discussed in this study each have their



own ways of handling different types of elec-
tion disputes, including those involving absen-
tee ballots, voters who failed to sign in, or
provisional ballots.” Regardless of the subject
matter of the dispute, however, two significant
problems would likely have arisen, had Wis-
consin’s presidential election been contested.
To be sure, these difficulties are not unique to
Wisconsin. Nor are they unique to presidential
elections, although, for reasons explained
below, there are special reasons for concern in
the event of a post-election presidential fight.

The first concerns the institution(s) responsible
for handling post-election disputes. As an ini-
tial matter, election inspectors (or poll workers)
have responsibility for tallying votes at their re-
spective locations.™ The county board of can-
vassers must then complete a canvass, and
would be responsible for conducting a recount
of a presidential election, should the appropri-
ate petition be filed. In Wisconsin, each
county board of canvassers consists of the
county clerk — elected on a partisan basis — and
two people appointed by the clerk to serve for
two-year terms. Those appointed must be
“qualified electors of the county,” and at least
one must “belong to a political party other than
the clerks.”™  The practice has been for
county clerks to appoint one Democrat and

one Republican.

Wisconsin has substantial experience with con-
ducting recounts over the years, most of which
have been resolved amicably with minimal lit-
igation. In fact, it is common for candidates
not to hire lawyers for recounts in local elec-
tions. In the event of a contested presidential
election, however, it is easy to imagine this
process breaking down. This is particularly
true given that each three-member board of

canvassers can be expected to have either two
Democrats or two Republicans, depending on
the party of the county clerk. Even if everyone
involved makes a sincere effort to act in a non-
partisan and neutral manner, representatives
of one party’s candidate could be expected to
charge unfairness in counties where the clerk —
and therefore a majority of the board of can-
vassers — is of the other party. The conse-
quence could thus be a replay of Florida’s
messy 2000 recount, in which the public comes
to doubt the neutrality of local officials con-
ducting recounts, therefore undermining the
integrity of the result.

The second conceivable problem concerns the
timetable for resolving disputed presidential
elections. Under federal law, states must
choose their presidential electors on the first
Tuesday after the first Monday in November —
Election Day.*' All states now select their elec-
tors through statewide elections on this date,
which in 2004 fell on November 2. Federal
law further requires the electors chosen on this
date to “meet and give their votes [for presi-
dent and vice president] on the first Monday
after the second Wednesday in December™ —
that is, 41 days after the presidential election.
This is the date on which the electors meet in
each of the states, which in 2004 fell on De-
cember 13. Congress then convenes to open
the votes cast by the electors and formally de-
termines the president and vice president. In
the 2004 election, the date for Congress’ con-
vening was January 6, 2005.%

What happens in the event of a disputed elec-
tion within a state? Federal law does not dic-
tate how such disputes are resolved. Instead,
it is up to the states to determine the proce-
dures for resolving disputes over who won
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their presidential election. Federal law does,
however, provide a so-called “safe harbor”
date, six days before the electors meet in their
states. In 2004, the “safe harbor” date was De-
cember 7. The relevant statute provides:

If any State shall have provided, by laws en-
acted prior to the day fixed for the appoint-
ment of the electors, for its final
determination of any controversy or contest
concerning the appointment of all or any of
the electors of such State, by judicial or
other methods or procedures, and such de-
termination shall have been made at least six
days before the time fixed for the meeting
of the electors, such determination made
pursuant to such law so existing on said day,
and made at least six days prior to said time
of meeting of the electors, shall be conclu-
sive, and shall govern in the counting of the
electoral votes as provided in the Constitu-
tion, and as hereinafter regulated, so far as
the ascertainment of the electors appointed

by such State is concerned.

What this means is that a state must reach a
final determination of post-election disputes by
the “safe harbor” date in order to be sure that
this determination will be “conclusive” when
its electoral votes are counted in Congress. Put
negatively, a state that fails to reach a conclu-
sive determination by the safe harbor date can-
not be assured that the votes cast by its citizens
will count. It would instead be up to the
House of Representatives to decide who won
that state’s electoral votes.

A close look at Wisconsin’s election law leads
to some doubt that the state could have
reached a conclusive determination by the safe
harbor date of December 7 — or even by De-
cember 13, the date of the Electoral College
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meeting — had the result been challenged in
2004. Under Wisconsin law, a recount petition
may not be filed before the “time of comple-
tion of the canvass.” This date would fall in
mid-November, two weeks after the election.®
The recount would not begin until 9:00 a.m.
on the morning after the last day for filing a re-
count petition and has to be completed within
thirteen days after the recount is ordered.
That means that a recount would probably ex-
tend through early December, before any ju-
dicial review can take place.®

No matter how quickly a recount is conducted,
it would be difficult for there to be a final judi-
cial resolution of any remaining disputes by the
safe harbor date of December 7, 2004. Under
Wisconsin law, the process for seeking review
of a recount decision is to file an appeal in the
appropriate circuit court, Wisconsin’s trial
court, within five business days.** Once the cir-
cuit court decides the matter, a dissatisfied lit-
igant has thirty days to file an appeal with the
appropriate court of appeals® —and after that,
to seek review in the Wisconsin Supreme
Court. By that time, of course, the safe harbor
date, the date for electors’ meeting, and prob-
ably even the counting of votes in the U.S.
House would have long since passed.

Wisconsin is certainly not the only state in
which we can imagine such a scenario.” It
does, however, present an especially troubling
example, given that boards of canvassers effec-
tively function as the court of first resort. As a
matter of state law, it would appear to be im-
possible for a dissatisfied litigant — specifically,
a presidential candidate — to secure adequate
judicial review of an election dispute prior to
the safe harbor date. That is true whether the
dispute involves allegations of absentee ballots



mistakenly not counted, ineligible felons’ votes
being counted, faulty software on electronic
voting machines, or ballot stuffing in a jurisdic-
tion using paper ballots. While previous re-
counts in Wisconsin have proceeded without
incident, it is not difficult to imagine a con-
tested presidential election in the state getting
thrown to Congress.

This possibility should not lead to panic, but
instead to serious attention to the question of
how the system for resolving post-election dis-
putes can be adjusted so as to avoid a melt-
down in 2008, or some future election. As we
suggest in Chapter 9, it would be helpful for
Congress to intervene by pushing back the safe
harbor date. While the problem is particularly
acute for presidential elections, given the safe-
harbor and Electoral College dates prescribed
by federal law, the state’s scheme for resolving
post-election disputes could lead to problems
in other elections as well. It is quite conceiv-
able, for example, that fighting over a close gu-
bernatorial contest could extend past the
prescribed inauguration date. The fact that
these problems have not yet occurred does not
mean that they could not happen.
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Wisconsin:
NINE AREAS

INSTITUTIONAL ARRANGEMENTS

Primary authority for running Wisconsin elections lies in the state’s 1,851 cities, villages, and
townships. Municipal clerks, who may be elected or appointed, serve as the chief election of-
ficial in most jurisdictions. Wis. Stat. Ann. § 7.15. They are also responsible for convening
boards of canvassers, which have authority over municipal recounts. Wis. Stat. Ann. §
9.04(1)(ar). Counties with populations over 500,000 must also have a board of election com-
missioners, consisting of three members. Wis. Stat. Ann. §7.20. County clerks have more lim-
ited election responsibilities, but are responsible for providing ballots and other supplies, and
for convening county canvassing boards, which have authority over recounts for federal, state,
and local elections that cross municipal lines. Wis. Stat. Ann. §§ 7.10, 9.01. At the state level,
the Wisconsin legislature recently overhauled the structure of election administration to create
a Government Accountability Board (“GAB”), which took over responsibilities formerly performed
by the State Elections Board (“SEB”)effective September 1, 2007. 2007 Wisconsin Act 1 (“Act
1"). The GAB consists of six former judges, each of whom is to be approved by a two-thirds su-
permajority of the state senate. The GAB is authorized by statute to employ an elections division
administrator, who will execute the election administration functions formerly executed by the ex-
ecutive director of the state board of elections.

VOTER REGISTRATION/STATEWIDE DATABASE

Since 1976, Wisconsin law has allowed Election Day Registration (“EDR”). Wis. Stat. Ann §
6.55. Eligible voters may register at the polls on Election Day, so long as either 1) they provide
documentary proof of residence, such as a current and valid driver’s license, utility bill, or bank
statement, or 2) an eligible elector from the same municipality corroborates the registrant’s ad-
dress. Wis. Stat. Ann. §§ 6.34(3), 6.55. Eligible voters may also register by mail twenty days
or more before the election, Wis. Stat. Ann § 6.30, or in person at a municipal clerk’s office until
5:00 p.m. (or the close of business) on the day before the election, Wis. Stat. Ann § 6.29(2).
Proof of residence is required for those who register after the third Wednesday before an election.
Wisconsin contracted with Accenture to create the software for its Statewide Voter Registration
System (“SVRS”), and the state has had well-publicized problems in getting the system up and
running properly. As described more thoroughly in the accompanying text, the statewide regis-
tration database still suffers from serious problems, including slowness, data entry errors, prob-
lems generating lists, poor functioning of the absentee voting module, and inability to cross-check
against felon, death, and motor vehicle records.
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CHALLENGES TO VOTER ELIGIBILITY

A Wisconsin voter’s eligibility may be challenged in two ways: 1) during the registration process,
and 2) at the polling place when voting. The burden of proof is on the challenger to disqualify an
elector and ineligibility must be shown beyond a reasonable doubt. Wis. Stat. Ann. § 6.325. For
a registration challenge, the challenger must submit a complaint-like affidavit. Both the chal-
lenger and the challenged voter then are asked to appear before the municipal clerk, who makes
a ruling following a hearing. In jurisdictions with over 500,000 people (currently only Milwaukee),
challenges to a registered voter must be made by the last Wednesday before the election. Wis.
Stat. Ann. § 6.48. Polling place challenges may be made by an election inspector (poll worker)
or by another voter. Wis. Stat. Ann. §§ 6.92, 6.93. Challenges may be made on the basis of
age, citizenship, residency, or disqualification from voting. Election Day Manual at 48 (April
2006). Citizens disqualified from voting include those who are “unable to understand the ob-
jective of the election process” and felons who have not finished their sentences, including pro-
bation and parole. Wis. Stat. Ann. 6.03.

PROVISIONAL VOTING

Provisional ballots are rare in Wisconsin because of EDR. They are used under two circum-
stances: 1) if the voter registered by mail before an election and did not provide the documen-
tation required by HAVA at the time of registration and also does not do so at the time of voting,
or 2) if the voter has a driver’s license but cannot provide the driver’s license number when reg-
istering, as required by HAVA. Wisconsin  State Elections Board, FAQs,
http://elections.state.wi.us/faq_detail.asp?faqid=259&locid=47 (last visited Sep. 8, 2007).
Voters who lack the required documentation or driver’'s license number may vote a provisional
ballot, which will be counted if they provide the missing information by 4:00 p.m. on the day
after the election. Wis. Admin. Code. [EIBd] 3.04.

EARLY AND ABSENTEE VOTING

Wisconsin allows people to vote absentee if they are unable or unwilling to appear at the polls
for any reason. Wis. Stat. Ann. § 6.20. Although the state legislature has defined absentee vot-
ing as a “privilege” that “must be carefully regulated to prevent fraud or abuse,” Wis. Stat. Ann.
§ 6.84(1), the state effectively has a “no-reason” absentee voting system. Absentee ballots may
be obtained through applications filed by mail, fax, email, in person, or through an agent for vot-
ers who are hospitalized. Wis. Stat. Ann. § 6.86(1). Accompanying the absentee ballot sent to
each voter is an envelope with postage prepaid. Wis. Stat. Ann. §6.87(3)(a). The voter must
cast his or her absentee ballot in the presence of a witness, who must sign to verify that the elec-
tor was really the one casting the ballot. Wis. Stat. Ann. § 6.87(4). People who are disabled or
non-English proficient may vote their absentee ballots with assistance from a third party. Wis.
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Stat. Ann. § 6.87(5). Absentee ballots are available 21 days before an election (30 days before
fall elections) and may be returned by mail or in person. Voters may request and mark an ab-
sentee ballot at their municipal clerk’s office until 5:00 p.m. the day before the election.

VOTING TECHNOLOGY

Decisions about what voting technology to use are made at the municipal level, and Wisconsin
uses a mix of optical-scan and direct record electronic (“DRE”) voting equipment. The state re-
ceived money under Title | of HAVA, and was therefore required to eliminate the punch card sys-
tems formerly used in some municipalities, and the state enacted legislation specifically
prohibiting the use of punch cards. Wis. Stat. Ann. § 5.91(14). All voting equipment used in
Wisconsin must allow for straight-party ticket voting. Wis. Stat. Ann. § 5.91(2). Electronic voting
machines must generate a voter verifiable paper record that may be used in a manual recount.
Wis. Stat. Ann. § 5.91(18). Vendors of electronic voting machines must also place software com-
ponents in escrow, which are to be made available in the event of a valid recount petition in a
jurisdiction that uses electronic voting equipment, subject to confidentiality requirements. Wis.
Stat. Ann. § 5.905(4). Wisconsin allocated $18 million in HAVA funds to accommodate people
with disabilities. The accessible equipment used by Wisconsin’s municipalities includes: 1) DRE
systems with attached printers, 2) hybrid systems, which have a DRE-like interface that gener-
ates a paper ballot that may be read by an optical scan system, and 3) the Vote-PAD (“Voting-
on-Paper Assistive Device”), a paper ballot with tactile indications for voters with visual
impairments.

POLLING PLACE OPERATIONS

Wisconsin polling places are open from 7:00 a.m. until 8:00 p.m. and voters are entitled to three
hours off in order to vote. Wis. Stat. Ann. § 6.78. Wisconsin law refers to poll workers as “election
inspectors.” Each polling place using paper ballots must have seven election inspectors, and each
polling place using electronic voting machines must have five. Wis. Stat. Ann. § 7.30. Inspectors
are supposed to be identified by the parties and, when a vacancy occurs, it is supposed to be filled
from lists submitted by the parties. Wis. Stat. Ann. § 7.30(2)(b). The majority party (the one that
received the most votes in the last presidential or gubernatorial general election in the wards
served by the polling place) is entitled to one more inspector than the minority party. Wis. Stat. §
7.30(2)(a). In practice, the parties do not commonly submit lists of names, leaving it to municipal
clerks to find poll workers. Although Wisconsin missed the Help America Vote Act’s (“HAVA’s”) Jan-
uary 1, 2006 deadline for having an accessible voting machine in every polling place, ninety-five
percent of polling places were reported accessible as of May 1, 2006. Wisconsin State Elections
Board, Polling  Place  Accessibility ~ Survey, http://elections.state.wi.us/docview.
asp?docid=3081&locid=47 (last visited Sep. 8, 2007). The State Board of Elections requested
a compliance plan from the remaining jurisdictions to ensure accessibility by September 1, 2006.
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BALLOT SECURITY

Election fraud, bribery, and threatening an elector are felonies under Wisconsin law, punishable
by up to 3.5 years in prison and a $10,000 fine. Wis. Stat. Ann. §§ 12.09, 12.11, 12.12. As
described in the accompanying text, state and federal prosecutors in Wisconsin have been vig-
orous in investigating and prosecuting voting fraud. The newly created Government Accounta-
bility Board (“GAB”) will consolidate procedures for investigating and prosecuting election law
violations. Its legal counsel or a prosecutor is empowered to prosecute civil violations of law,
or to refer criminal matters to the appropriate district attorney. Wis. Stat. Ann. §§ 5.05(2m)(c)(4)
& (11). The law establishing the GAB also creates a penalty of $10,000 and up to nine months
imprisonment for board members, investigators, prosecutors, or employees who leak information
about an investigation. Wis. Stat. Ann. § 12.13(5). Although voting fraud is rare, there have
been instances of bogus registration forms being submitted, mainly by third-party registration
collectors being paid per returned form. Under a recently enacted law (Act 451), municipal
clerks are required to forward to the GAB the names of all registration collectors, referred to as
Special Registration Deputies (“SRDs”). SRDs may no longer be paid on a “rate that varies rel-
ative to the number of registrations obtained,” and they must include their name on all registra-
tions. Wis. Stat. Ann. §§ 6.26(4), 12.13(3)(ze). Violations are punishable by fines of $1,000
and up to six months in jail. SRDs are also required to attend training once every two years.
Wis. Stat. An. § 7.315(1)(b).

POST-ELECTION PROCESSES

Election inspectors have the first responsibility for tallying votes cast at each polling place. Wis.
Stat. Ann. § 7.51(2). Ballots and electronic voting equipment are then sent to the municipal
clerk’s office under seal. Wis. Stat. Ann. § 7.51(3)(a). The municipal board of canvassers is
responsible for canvassing returns from elections taking place within a municipality. Wis. Stat.
Ann. § 7.53. For federal, state, and county elections, the canvass is performed by the county
board of canvassers. Wis. Stat. Ann. § 7.60. Following the county canvass, the clerk is required
to certify the results of county-level elections and send ballots to the state level to be examined
by the state board of elections (now the GAB). Wis. Stat. Ann. § 7.60. After the results are as-
certained, the chair is to release the total votes for federal and state elections, certify a winner,
and transmit results to the governor. Wis. Stat. Ann. § 7.70(3)(d) & (5)(a)<(b). A recount may
be requested by any candidate or, for referenda, by anyone voting for or against the measure in
question. Wis. Stat. Ann. § 9.01(1). A recount is initiated through the filing of a recount petition,
stating the reasons why a recount is believed necessary. Wis. Stat. Ann. § 9.01(1). Fees are
required, depending on the margin of victory. Wis. Stat. Ann. § 9.01(1)(ag). The recount process
is open to the public and is to be performed by the same canvassers who completed the initial
count. Wis. Stat. Ann. § 9.01(3). In effect, the board of canvassers functions as the court of
first resort. The results of a recount may then be appealed to circuit court, with further appellate
review available after that. Wis. Stat. Ann. § 9.01(6) & (9).
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CHAPTER 7: MINNESOTA'’S ELECTION ECOSYSTEM

A MODEL TODAY, BUT WILL IT LAST?

OF THE FIVE STATES in this study, Minnesota
appears to have the healthiest election ecosys-
tem at present. Indeed, Minnesota has the high-
est percentage of voter participation in the
nation (60.8% of the eligible electorate in 2006,
76.8% in the presidential year of 2004), with
virtually no evidence of unlawful voting (only
eleven ballots cast by non-citizens in 2004, out
of a total of 2,842,912 ballots cast®).* A manda-
tory audit of the November 2006 election
showed the state’s optical scan machines to be
“very accurate,” in the words of the watchdog
group Citizens for Election Integrity Minnesota,
which monitored the audit.> Moreover, the
process of casting ballots at polling places in
both 2004 and 2006 was widely regarded as hav-
ing gone smoothly throughout the state, with
only a minimal amount of the kind of problems
— long lines, ballot shortages, missing supplies,
technology failures, disruptive challenges, poll
worker confusion, and mistakes — that plagued
many precincts in other states.’

Yet in the recent past the state also has weath-
ered some serious criticism that its election
officials, particularly its elected secretary of
state, have behaved in an excessively partisan
fashion.” And its underlying culture of coop-
erative decisionmaking and civic engagement
may be waning, thus increasing the chances
that the state’s election processes may be-
come a casualty — or weapon — of partisanship.
This would be a profound loss for a state that,
in a previous generation, produced two com-
peting candidates for governor who, in a re-
markable accord, developed their own

procedure for resolving a razor-thin Election
Day voting margin.

This chapter seeks to capture the relative
strength of Minnesota’s election ecosystem,
while also identifying its present challenges.
An underlying concern of this discussion is the
extent to which Minnesota’s admirable
achievements are replicable elsewhere. The
discussion begins with an overview of the mu-
tually reinforcing character of the state’s polit-
ical culture and its election laws. The chapter
then describes more specifically the extraordi-
nary story of the state’s 1962 gubernatorial con-
test, when the two principal candidates
superseded the existing judicial structure to
work out their own mechanism for resolving
their close race. Next, it discusses the central
role that the Minnesota Secretary of State plays
in the state’s election administration, the im-
portance to the state of its system of Election
Day voter registration (“EDR”), and its
statewide use of an optical scan voting system.
The chapter strives to make clear that each of
these attributes of the state’s election ecosys-
tem comes with both some benefits and some
burdens. The chapter then identifies several
additional potential vulnerabilities in the state’s
election ecosystem, including its shortage of
poll workers, its prospects for absentee ballot
abuse, its growing political polarization, and
the risk of increasing judicial activism in elec-
tion matters. Finally, the chapter concludes
with some reflections on the state’s ability to
serve as a model for others.
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THE MUTUAL ROLES OF LAW
AND CULTURE

Minnesota’s successes in election administra-
tion can be attributed in part to the state’s laws
and in part to its political culture, although it is
difficult to determine the precise proportion of
credit attributable to each factor. For instance,
consider first the impact of a number of the
key legal frameworks that shape Minnesota
elections. Election Day Registration undoubt-
edly facilitates voter participation,® while it also
avoids the potential of contentious post-voting
disputes over the eligibility of provisional bal-
lots. Minnesota’s centralized voter registration
database, developed prior to the HAVA re-
quirement (in part to make sure that the state’s
EDR option is not abused),” helps detect the
few incidents of unlawful voting.' The state’s
decision to mandate optical scan balloting in
all precincts (with the AutoMARK™ device
available in every polling place for voters need-
ing or wishing technological assistance in
marking their optical scan ballots)," has facili-
tated Election Day operations considerably:
long lines and other sorts of problems are
avoided, as most voters can continue to fill out
their paper ballots while poll workers attend to
the relatively few technological glitches that in-
termittently occur. And the use of optical scan
ballots also facilitates the state’s new manda-
tory post-voting audit, as well as any potential
recount, avoiding the need for a separate (and
unwieldy) voter-verified paper audit trail. The
mandatory audit, moreover, serves to reinforce
Minnesotans” high degree of public confidence
in their election system.'?

Indeed, the audit may be one of the most im-
portant recent innovations in Minnesota’s elec-

tion laws. Enacted in 2004, the new law requires
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a manual recount of ballots in two to four per-
cent of randomly selected precincts, depending
upon a jurisdiction’s population.”® If discrepan-
cies are found, additional precincts are randomly
selected. The first audit, conducted in Novem-
ber 2006, was successful not only for demon-
strating the accuracy of the vote count, but also
for the speed and efficiency with which the audit
was conducted.™ In this respect, the audit con-
trasts with the otherwise successful recount of
the 1962 gubernatorial election, which took until
March of 1963 to complete.”® It also offers some
hope in the event of another disputed statewide
election, in which it would be highly desirable —
and in a presidential race essential, for reasons
discussed in previous chapters — for any recount
to be complete by early December (within five
weeks after Election Day).

Yet even as these and other laws establish an
infrastructure favorable to successful voting
administration, the laws alone cannot fully ac-
count for the state’s achievements. Citizens
must take advantage of the easier electoral op-
portunity that EDR provides. Likewise, even
though state law has mechanisms to detect and
deter voting by ineligible individuals, Min-
nesota’s low incidence of unlawful voting also is
a product of the state’s longstanding commit-
ment to clean elections. And the use of optical
scan machines does not guarantee smooth op-
erations at polling places, particularly given
that any paper ballot system can result in am-
biguous markings that do not occur with direct
recording electronic (“DRE”) equipment.
Rather, a state needs intelligent and well-
trained poll workers to implement polling
place procedures properly. Whatever type of
voting equipment is used, post-voting disputes
can turn ugly and corrosive if partisan polariza-
tion in a state prevents cooler heads from re-



solving those disputes in a way that preserves
public acceptance of the legitimacy of the elec-
toral process.

In Minnesota, a tradition of nonpartisanship is
not merely an ethos, but a practice. Not only
was the legislature elected on a formally non-
partisan basis from 1914 through 1972 (mean-
ing no party endorsement or affiliation
appeared on a ballot next to a candidate’s name
until the 1974 elections),'® but in 1998 Min-
nesota famously elected independent Jesse
Ventura as its governor. Minnesota has shown
its deviation from the conventional two-party
model of politics in other ways as well. For ex-
ample, because historically most Minnesota
voters were not locked into a rigid bipolar par-
tisan framework, many political parties flour-
ished under a distinctive multi-party approach.
Although this tradition has diminished consid-
erably in recent years, it remains reflected in
the fact that the Democrats in Minnesota still
call themselves the Democratic-Farmer-Labor,
or DFL, Party, although it has been over sixty
years since the state’s Democratic Party

merged with its Farmer Labor Party.

In terms of fostering nonpartisan election ad-
ministration, a political environment with vi-
brant multi-party or independent candidates
presents challenges as well as opportunities. In
one respect, it may be easier to structure in-
herently neutral institutions in a strictly two-
party world: guarantee that each of the two
parties has equal say concerning the member-
ship of the institution. (Other states, as we
have seen, take this approach with respect to
the composition of their local election boards
or canvassing boards.) Even for an institution
with an odd number of members, evenhand-
edness between two parties is guaranteed if

both parties must agree on the identity of the
individual who will cast the tie-breaking vote.

In a world of multiple parties or independents
with an equal claim on the fairness of the ad-
ministrative agency, it may be harder to struc-
ture the body in a way that is both evenhanded
and perceived as such with respect to all of
these claimants. Perhaps the best that can be
done would be to have some kind of threshold
requirement for the right to equal participation
in the selection of the institution’s members.
For example, any political party that has five
percent of the seats in either chamber of the
state’s legislature, or whose candidate for gov-
ernor polled five percent in the last gubernato-
rial election, might get to exercise an effective
veto over the governor’s nominees for this insti-
tution. (Independents are specifically repre-
sented under this scheme if the governor is
independent.) But one need not dwell on this
interesting issue as long as Minnesota’s political
culture is one in which its administrative bod-
ies and election officials will be scrupulously
fair to all political parties, large or small, and
to independents also.

Likely tracing to its long-standing tradition of
civic engagement and solidarity,'” Minnesota has
apolitical culture that places a high value on the
fairness of the political process. Even political
partisans typically respect their opponents’
equal entitlement to a fair system. Indeed, as
the authors of a recent study of Minnesota pol-
itics and government wrote, following Daniel
Elazar’s typology of political cultures:

Minnesota is the archetypical example of a
state informed and permeated by the moral-
istic political subculture: both the general
public and the politicians conceive of poli-

tics as a public activity centered on some no-
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tion of the public good and properly de-
voted to the advancement of the public in-
terest. The tone set by the state’s political
culture permeates Minnesota’s civil society,
its politics and government, giving Min-

nesota a “clean” image.'®

This tradition has contributed historically not
only to high voter turnout, but also to an ade-
quate supply of well-qualified poll workers and
local election officials, willing and able to operate
elections whose integrity and accuracy go largely
unquestioned by the public and losing candi-
dates. Compared to other states (Illinois, for ex-
ample), Minnesota appears to have had fewer
judicially contested elections over the last several
decades, even though Minnesota’s laws are not
unfavorable to such challenges.” Moreover,
when such contests do occur in Minnesota, they
seem to be disposed of with less residual rancor

than comparable controversies elsewhere.

EXHIBIT A: THE 1962 GOVERNOR’S RACE

Perhaps most emblematic of Minnesota’s tradi-
tion is the resolution of the 1962 gubernatorial
election. Out of more than 1.2 million votes
cast, initial election returns that year showed
only a 58-vote difference between the two
leading candidates, Karl Rolvaag and Elmer
Anderson.?! The two sides quickly ended up
in the Minnesota Supreme Court, fighting over
the authority of local election boards to submit
amended returns. After the court unsatisfacto-
rily decided this preliminary issue by a 3-2 par-
tisan vote,” the two camps realized that they
needed a better means of handling the in-
evitable recount to follow.

With the goal of devising a recount process that
the public would view as fair and neutral, the

140 From Registration to Recounts

two sides sat down and hand-picked three mu-
tually agreeable judges to form a special re-
count tribunal.®® Having negotiated the rules
for this self-created court, the competing can-
didates then narrowed the scope of disputed
ballots for the judges to review: although
97,834 ballots were disputed at the beginning
of the recount process, three subsequent
rounds of negotiation and compromise (includ-
ing one in the midst of the recount trial itself)
left only 967 ballots subject to judicial deter-
mination.* Moreover, the disputes centered
almost exclusively on determinations of voter
intent based on ambiguous markings on the
ballots themselves. Although initial stages of
the recount included allegations of election im-
proprieties in four precincts, in the end the
parties “could not find even a trace of fraud,”
and only one minor instance of mishandling of
ballots was identified.?

Although the final recount ruling did not occur
until March 21, 1963 (135 days after the elec-
tion), the fairness of the recount process vali-
dated both its own outcome as well as the
conduct of the original election. As the author-
itative book on this recount concluded: “Long
regarded and publicized throughout the coun-
try as a state having ‘clean politics,” . . . Min-
nesota more than lived up to its reputation.”
The 1962 gubernatorial election in this state
thus stands in sharp contrast to the 1982 gu-
bernatorial election in Illinois, which ended
with a divisive 4-3 state supreme court decision
and findings of widespread fraud after federal

investigation.

The question inevitably arises whether Min-
nesota would fare as well again if another im-
portant statewide race produced initial returns
as close as those in the 1962 gubernatorial elec-



tion. Is the Minnesota tradition of integrity,
administrative competence, and bipartisan
fairness as strong today as then? Would the
two sides be willing and able to agree upon a
mutually — and publicly — acceptable proce-
dure for resolving disputes arising from a razor-
thin statewide vote? Would both sides then
use this process in order to achieve an outcome
widely perceived to be accurate and legiti-
mate? We are less sanguine about whether a
similarly close race today would be settled as
amicably. Although certain newer features of
the state’s election ecosystem presumably de-
crease the bases for a judicial contest of a close
election, other features may continue to pro-
vide grounds for an election contest, particu-
larly as partisanship increases in the state.
Important to our assessment of the likelihood
that Minnesota can continue to avoid serious
electoral malfunctions is a deeper understand-
ing of other basic components of Minnesota’s
contemporary election ecosystem.

THE CENTRAL ROLE OF THE
SECRETARY OF STATE

One factor that contributes to Minnesota’s suc-
cess in election administration is the relatively
strong role played by the secretary of state in as-
sisting local election officials. This assistance in-
cludes advising and training the local officials
with respect to Minnesotas standardized
statewide voting procedures.?” In this respect,
Minnesota contrasts with Wisconsin and Illinois,
which both have relatively weak state election
boards vis-a-vis local election authorities.
Meanwhile, Minnesota is similar to Wisconsin
(as well as to Michigan), in the critical role that
municipal officials play in administering elec-
tions, although in Minnesota county officials
also have significant responsibilities. In con-

trast, elections in Ohio and Illinois are adminis-
tered largely at the county level (with the major
exception of Chicago). Yet the distinction be-
tween municipal and county control, on the one
hand, seems less significant than the distinction
between a strong secretary of state and a weak
state elections board, for Minnesota has not suf-
fered from the local difficulties and local vari-
ability that has surfaced in Wisconsin and, even
more, in Illinois. Table 5 contains a simplified
comparison of the structural features of the
election ecosystems of the five states.

To be sure, a strong secretary of state cannot
fully explain Minnesota’s successes. Ohio has a
secretary of state with the power to remove
local election officials, a power that Min-
nesota’s counterpart lacks, and still Ohio’s
many election administration problems have
included too much variation among local prac-
tices as well as local noncompliance with state
rules. Nevertheless, when local election offi-
cials in Minnesota are asked why their state
fares better in voting administration than Wis-
consin, a neighboring state with many similar-
ities, they attribute the difference to the
stronger centralized guidance in Minnesota,
including authoritative information, good
training, and effective coordination of the work
of local officials. From their perspective across
the border, for example, Minnesota election of-
ficials observe that Milwaukee historically has
been able to operate largely as its own fiefdom,
a practice that would not be tolerated by Min-
nesota’s legislature (which would either write
rules or give the secretary of state authority to
rein the city in).

In addition to the secretary of state’s formal
role assisting local election officials, the legacy
of that central office’s working relationship

Chapter 7: Minnesota [141



with localities also is a significant presence in
the current landscape. Joan Growe served as
Minnesota Secretary of State for twenty-four
years, after winning office in 1974, until she re-
tired at the end of 1998. By widespread ac-
knowledgment, she supervised the state’s
elections with “energy, integrity, and enthusi-

2

asm,”® establishing an excellent rapport with

TABLE 5

ELECTION ADMINISTRATION SYSTEMS

chief election officer

Local Election Authority

local election officials regardless of partisan af-
filiation. Although Growe ran for office as a
Democrat, once on the job she received ac-
claim for administering it professionally, with-
out partisan bias. For instance, in one
dramatic event, in 1990 the Republican candi-
date for governor withdrew amid scandal less

than two weeks before the election. Growe

State
Supreme Court

ILLINOIS State Board of Elections
(appointed, bipartisan?)

Default: county clerk (elected)
DuPage County: county BOE (bipartisan®) elected

7 members,

Chicago and 7 other municipalities: R (3)
Municipal BOE (bipartisan®) D (4)
MICHIGAN Secretary of State Municipal clerks 7 members,
(elected) (elected, appointed, partisan elected
or non-partisan, depending R (3)
on the charter of each city) D (4)
MINNESOTA Secretary of State County auditor (elected or appointed) 7 members,
(elected) Municipal clerk (appointed) elected
OHIO Secretary of State County BOE (appointed, bipartisan) 7 members,
(elected) elected
R(7)
WISCONSIN Government Accountability Default: Municipal clerk 7 members,
Board (appointed?) (elected or appointed®) elected
Counties/cities with R (4)
population over 500K: D (3)
County/municipal BOE
Commissioners (bipartisan®)
Table 5 Notes:

1. The Illinois governor appoints the eight state BOE members, four Republicans and four Democrats, subject to the advice and consent

of the state senate. 10 ILL. COMP. STAT. 5/1A-2, 5/1A-4.

2. The Wisconsin governor appoints the six members of the GAB, subject to senate confirmation by a 2/3 vote, from among individuals
nominated by a nominating panel consisting of retired judges. WIS. STAT. ANN. § 15-60.

3. In Ilinois, county boards of elections are appointed by the chairman of the county board. Each BOE has three members, at least one

Republican and at least one Democrat. 10 ILL. COMP. STAT. 5/6A-3.

4. llinois municipal boards of elections are appointed by the local circuit court. Each BOE has three members, at least one Republican

and at least one Democrat. 10 ILL. COMP. STAT. 5/6-21, 5/6-22.

5. The default is that town clerks are elected, but they may be appointed by a majority of the town board if the town board enacts an
ordinance to that effect. WIS. STAT. ANN. § 60.30. Village clerks are elected. WIS. STAT. ANN. § 61.19. City clerks are elected or

appointed. WIS. STAT. ANN. § 62.09.

6. These boards have three members. The mayor or county executive appoints two from the largest political party in the county or city,

and one from the second largest party. WIS. STAT. ANN. § 7.20.

142| From Registration to Recounts



was lauded for her prompt actions to help the
party get a replacement candidate, Arne Carl-
son, on the ballot, who then defeated the in-
cumbent. At the end of Growe’s six-term
tenure, Governor Carlson offered these words
of praise for her: “It’s been a pleasure to work
with her — she’s gracious, hard-working and has
been a superb public servant.”*

The situation changed in 1999, when Mary
Kiffmeyer was elected secretary of state upon
Growe’s retirement. Her eight-year tenure
was marred by controversy, as Kiffmeyer was
accused of politicizing the office, particularly
for engaging in practices and promoting poli-
cies that (at least in the eyes of some) were de-
signed to suppress voter participation in order
to help Republican candidates.®” She advo-
cated a photo identification requirement for all
in-precinct voters despite the virtual nonexis-
tence of polling place fraud in Minnesota,”
and her decision to forbid the use of tribal-is-
sued identification for Native American voters
using EDR in precincts outside reservations
was enjoined by a federal court.*

Even more disconcerting than these accusa-
tions was the extent to which Kiffmeyer’s rela-
tionship with local election officials
deteriorated over time. Communication from
her office became poor and erratic.*® In sharp
contrast to Growe’s administration, in
Kiffmeyer’s tenure there was instability, and
even incompetence, as she went through five
election directors in her eight years in office.
The complaints about her professional short-
falls, moreover, were bipartisan. Many local
election officials who initially had supported
her, including a number of Republicans, op-
posed her reelection in 2006, and localities
were even in revolt against her as her second

term moved towards its conclusion.

Not surprisingly, after Mark Ritchie defeated
Kiffmeyer’s bid for reelection in 2006, he en-
tered office in 2007 as the beneficiary of
prospective goodwill from all those local offi-
cials welcoming a change in administration. In
keeping with Minnesota’s tradition of demo-
cratic experimentalism and not resting on its
laurels,* he quickly embarked on an across-
the-board review and analysis of the health of
the state’s democracy, as well as specifically
promoting the innovation of automatic voter
registration ("AVR”) to supplement Election
Day Registration.*> Governor Pawlenty vetoed
the AVR proposal passed by the legislature,*
but had it been adopted, it would have created
a system whereby the state itself registered vot-
ers based on its own review of driver’s license
records, unless a citizen chose to opt out.”

Ritchie faces challenges of his own, however.
There is a risk that he, too, will be accused of
partisanship in the opposite direction if he
pushes too hard and too fast on proposals seen
as favoring Democrats. For instance, Gover-
nor Pawlenty’s rejection of Ritchie’s AVR pro-
posal may fit in this category. Even if Ritchie
genuinely believes that his proposals are non-
partisan and motivated solely by the desire to
promote the public interest, others may not
share his perception, and in this context per-
ception is as important as reality. His adminis-
tration must be perceived to be impartial and
fair, as well as actually being so.

In this respect, one of the potential challenges
facing Minnesota’s election ecosystem con-
cerns the inherent partisanship of any elected
chief election officer. Minnesota benefits from
the advantages of a relatively powerful central
elections figure in its secretary of state. But is
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it necessary for this office to be elective for it to
have this degree of influence over the locali-
ties? Would it be possible, instead, for Min-
nesota to have the best of both worlds by
combining the power of a secretary of state
with the transparent impartiality of a state elec-
tions board whose members are selected on an
inherently nonpartisan basis? Illinois and Wis-
consin have nonpartisan state election boards,
but they lack sufficiently effective power in re-
lation to local authorities. Would making Min-
nesota’s Secretary of State a nonpartisan
position — say, by having the officeholder ap-
pointed by the governor, perhaps drawn from
several nominees submitted to the governor by
a bipartisan commission, and subject to ap-
proval of three-fourths of each legislative
chamber® — necessarily dilute the office’s ef-
fective power? Fortunately, Minnesota need
not grapple with these difficult questions if, as
a practical matter, Mark Ritchie restores the
tradition that Growe nurtured, administering
the office in an obviously nonpartisan manner
notwithstanding the fact that the office is elec-
tive.

Yet in this regard, Ritchie faces a more difficult
climate than Growe did. As described in
greater detail below, Minnesota politics are
more polarized now than they were in previous
decades, and this polarization is especially true
in the area of election administration. Ritchie
will need to bend over backwards to build con-
fidence, among Republicans as well as Democ-
rats, that he is fair to both sides. Unfortunately,
there is some chance that even if he gives his
best effort, the political environment may al-
ready be too polluted for him to succeed. But
he should persist nonetheless because one of
Minnesota’s most precious political resources
historically has been its culture of nonpartisan
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fairness. It would be a terrible shame if this
culture were further eroded or irretrievably
lost.

MINNESOTA’S OPTION OF ELECTION DAY
REGISTRATION

Another principal feature of Minnesota’s elec-
tion ecosystem is its use of Election Day Reg-
istration (“EDR”). Minnesota is one of a
growing number of states (presently nine®), in-
cluding Wisconsin, that allows its eligible vot-
ers to register at the polls on Election Day.
Indeed, Minnesota’s success with Election Day
Registration has contributed to its replication
elsewhere. Moreover, EDR’s ongoing success
in Minnesota is one reason that Governor Paw-
lenty gave for refusing to experiment with Sec-
retary Ritchie’s Automatic Voter Registration
proposal, described above.

To take advantage of EDR, Minnesota residents
must provide poll workers with evidence of res-
idency, either with appropriate documents or by
“vouching,” a process by which another (regis-
tered) voter vouches for the residence and gen-
eral eligibility of the Election Day registrant.*’
In 2004, almost 600,000 (or over twenty per-
cent) of the state’s voters took advantage of this
option, as did almost 300,000 (or over thirteen
percent) in 2006.*" Yet as previously noted, the
state still has a very low number of ballots cast
by ineligible voters. Among its benefits, EDR
eliminates provisional voting, and therefore
frees Minnesota from the risks of litigation over
uncounted provisional ballots. EDR thus is one
part of the legal infrastructure now in place in
Minnesota that reduces the kinds of problems
that are likely to provide a basis for contesting an
election.



Nevertheless, two relatively minor issues asso-
ciated with Minnesota’s EDR system merit dis-
cussion. First, Minnesota fails to keep data on
the number of individuals who attempt to uti-
lize EDR but are unable to do so because they
fail either to have the necessary identification
or to get another voter to vouch for them.
State law obligates localities to collect this data,
but this requirement is often overlooked, and
the secretary of state neither retains the infor-
mation that is selectively collected nor prods
the noncompliant jurisdictions to fulfill this ob-
ligation. Although anecdotally this number is
thought to be very low — some individuals,
when denied EDR, simply return to the polls
later in the day with either identification or a
vouching compatriot — it would be useful to en-
force the existing data collection requirement.
One reason is that this data would enable com-
parisons between EDR in Minnesota and pro-
visional voting elsewhere, in terms of the role
they play as “insurance policies” for voters mis-
takenly omitted from the state’s registration
database.

Second, also from the standpoint of tracking
the impact of EDR (and polling place opera-
tions generally), one recent interlude in state
law was unwelcome. At Secretary of State
Kiffmeyer’s request (although she explained
that she was simply passing along the supplica-
tions of local election officials), in 2004 the
state legislature revised the election code to
give local officials control over whether to
grant news media access to polling places to
observe balloting there, and then only with
prior approval and for no more than fifteen
minutes.*? Fortunately, this restrictive provi-
sion was quickly rewritten in 2005 to ensure
that media representatives are allowed to ob-
serve indefinitely at the polls, provided that

they do not interfere with the conduct of the
election.* Although obviously the right of
each individual to cast a secret ballot must be
protected, the conduct of poll workers con-
cerning the administration of EDR and the
handling of ballots before and after they are
voted are matters of utmost public importance
that should be transparent. The media, acting
as the public representatives, should be able to
view and report on this quintessentially public
function of democracy.

One more attribute of Minnesota’s EDR sys-
tem also merits brief mention. As in other
states, erroneous purging of voters from the
registration rolls also can occur in Minnesota,
particularly because the state denies incarcer-
ated felons and those still on parole or proba-
tion the right to vote (and recent legislative
efforts to soften the state’s felon disenfran-
chisement laws have been unsuccessful).** In
2004, there were a few complaints that some
individuals were wrongly excluded from the
state’s voter registration database — much to
the surprise of these voters when they arrived
at their precinct.* But with EDR as a failsafe,
it appears that virtually all of these individuals
nonetheless were able to vote a traditional bal-
lot. These are voters who in many other states
either would have voted a provisional ballot, or
perhaps would have been denied any opportu-
nity to vote. In 2004 there also were some
complaints about the eligibility of voters being
challenged at their polling places, but again
these challenges (and thus the complaints)
seemed to fizzle as either identification docu-
ments or vouching established the eligibility of
these challenged voters, thereby enabling
them to cast regular ballots without significant

difficulty or delay.*®
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OPTICAL SCAN BALLOTS AND SOUND
PROCEDURES

Minnesota’s exclusive use of optical scan ballots,
combined with its sound procedures for imple-
menting that technology, also provide some ad-
vantages. While optical scan ballots have their
limitations, as discussed at greater length in
Chapter 9, they avoid contestable issues associ-
ated with touchscreen machines, like those aris-
ing in the 2006 election for Florida’s thirteenth
congressional district.*” Furthermore, because
of Minnesota’s procedures for administering its
optical scan system, there is less likelihood of a
serious breach that could provide the basis for

Contesting the outcome.

A key aspect of Minnesota’s system that fur-
thers the goal of election integrity is its proce-
dure for checking in voters. As discussed in
our Ohio chapter, in November 2006 approxi-
mately 12,000 individuals were erroneously
permitted to cast ballots in Cuyahoga County
without verification of their registration, in vi-
olation of Ohio law. In Minnesota, state law
similarly prohibits individuals from casting bal-
lots unless either their previous registration
was verified or they complete the EDR
process, which as described above itself re-
quires evidence of residency (either by docu-
mentation or “vouching”). Were such a breach
of required procedure ever to occur in Min-
nesota, the state election code and Minnesota
Supreme Court precedent support the propo-
sition that, if the ballots cast by unverified vot-
ers might make a difference in the outcome of
the election, then election officials must ran-
domly remove from the offending precincts’
returns the same number of ballots as those
that were unverified.** Thus, imagine Al
Franken defeating Senator Norm Coleman’s
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2008 reelection bid by less than 1,000 votes,
and election officials in Hennepin County hav-
ing to randomly withdraw 12,000 unverified
ballots from its precincts, where Franken per-
haps outpolled Coleman sixty percenty to forty
percent.

Fortunately, such a nightmare scenario is
highly unlikely, given Minnesota’s procedures
for administering its voting process. A predi-
cate for Cuyahoga County’s large number of
unverified ballots was a problem associated
with a very different procedure. In Cuyahoga
County, after verification of their registration,
voters were supposed to receive a computer-
ized card that, when inserted into the DRE
machine, would activate it, thereby enabling
them to vote. In several precincts, however,
during periods of high voter turnout, a short-
age of these cards occurred. In the ensuing
confusion, individuals were permitted to stand
in the line to use a DRE machine — and receive
the next available card — without first standing
in the separate preliminary line to verify their
registration.*’

In Minnesota, by contrast, individuals must
first receive a paper “voter receipt” indicating
that they are registered to vote before they are
given a ballot. (They receive this paper “voter
receipt” either as a result of standing in the line
for verifying their previous registration or, al-
ternatively, by standing in the line for complet-
ing the EDR process.) Voters then proceed to
a separate line to exchange this “voter receipt”
for a ballot.  (In a pinch, if a Minnesota
precinct failed to receive the pre-printed
“voter receipts,” any kind of paper could serve
as a substitute, thereby permitting the polling
places to open without unreasonable delay.>)
Because of the simplicity and straightforward-



ness of this process, there is much less chance
of a widespread breakdown of procedures that
would lead to thousands of individuals casting
a vote without first obtaining — and presenting
to the appropriate precinct official — the requi-
site “voter receipt.”

Minnesota’s system similarly protects against
the kind of problem that crippled Maryland’s
primary election in 2006, where again comput-
erized cards necessary for activating DRE ma-
chines were the predicate for the fiasco.”" In
that situation, election officials had failed to in-
clude the necessary cards in the bag of supplies
delivered to precinct workers, with the conse-
quence that polling places were unable to
open, causing the disenfranchisement of thou-
sands of eligible voters. Were that kind of sce-
nario to occur in Minnesota — say if the ballots
themselves were not present in the polls when
they opened on Election Day — there is again
precedent for the proposition that the courts
would provide some type of remedy, perhaps
even voiding the tainted election and ordering
anew one.” But that prospect does not arise
if the problem never occurs in the first place.
Of course, problems also can occur with optical
scan voting, such as delivering the wrong bal-
lots to a voting location, or calibrating the scan-
ning equipment in a way that results in some
votes being misread or not counted. Yet it may
be less likely that the ballots themselves will be
overlooked than that activation cards for DRE
machines will be overlooked.

SOME POTENTIAL PITFALLS

Minnesota’s contemporary ability to handle a lit-
igated contest of a close statewide election, such
as occurred in 1962, may never be tested if
there are no tenable grounds for contesting the

election. But as sound as Minnesota’s electoral
infrastructure appears to be, it is not impervious
to difficulties. Some of its more likely problems
include a shortage of poll workers, potential ab-
sentee ballot fraud, and difficulties that may
flow from the state’s increasing political polar-
ization. It also is worth reflecting on how well
the state judiciary is positioned to handle any
major election litigation, were it to occur.

A Shortage of Poll Workers. Like all states,
Minnesota’s biggest challenge is the “graying”
of its poll workers and the need to recruit,
train, and retain a new cadre of committed cit-
izens. Minnesota’s challenge in this regard
may be somewhat easier than other states.”
But much of the difficulty of poll worker re-
cruitment and retention is demographic: new
generations of two-wage-earner families (or
single parents) result in fewer individuals able
to commit the time necessary to serve as poll
workers, and even among those individuals
with available time, those who have grown up
“bowling alone” (or simply sitting at home with
all the entertainment options there) are less in-
clined to sign up as a poll worker simply out of
a sense of duty to engage in public service.
While the public-spirited tradition of Min-
nesota may make it more resistant to these de-
mographic trends, the state cannot escape
them altogether. It is therefore conceivable
that in some future Minnesota election a short-
age of well-trained poll workers will cause
precinct-based problems that lead to either (1)
voter disenfranchisement or (2) breaches in
procedure that serve as the basis for contesting
an election — or both.

Absentee Ballot Abuse. Like any other state,
Minnesota is also vulnerable to the risk of ab-
sentee ballot fraud or abuse. Although in early
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2007 the governor vetoed the legislature’s
adoption of no-excuse absentee voting, the
state retains absentee voting for the traditional
bases of need (infirmity, absence, etc.), and re-
cent election cycles have seen an increased use
of absentee ballots.>* Moreover, as a corollary
to EDR, Minnesota law permits individuals to
register and cast an absentee ballot simultane-
ously.”® Although voters using this process
must provide evidence of residency, this re-
quirement could be easily evaded by the un-
scrupulous, especially as one permissible form
of evidence — analogous to “vouching” for
EDR voters — is the signature of another reg-
istered voter who attests to the absentee voter’s

residency.®

One would hope that Minnesota’s
tradition of honesty in elections would prevent
any widespread form of absentee ballot abuse
from occurring, but there is no guarantee. In
a 1994 tribal election on a Native American
reservation within the state, for example,
leaders of one tribal faction forged hundreds
of absentee ballots (and were convicted in
federal court of crimes arising from this
fraud).’” Therefore, one cannot rule out the
possibility that a future election in the state
could become clouded by absentee ballot im-
proprieties, with a judicial contest occurring
over whether or not to overturn the outcome
of the election. Regrettably, too, the prece-
dent from the Minnesota Supreme Court is
ambiguous about how it would resolve a case
involving absentee ballot improprieties. The
court’s ultimate decision likely would be
highly dependent on the exact nature and ex-
tent of abuse, particularly in relation to the
winning candidate’s margin of victory.

Increased Political Polarization. Were such
an election contest to occur, it is not clear that
the leadership of Minnesota’s two major polit-

148 From Registration to Recounts

ical parties would be able to agree upon a
process for resolving the contest that the public
would widely perceive as transparently fair,
comparable to what happened in the 1962 gu-
bernatorial election. Electoral politics in the
state are more polarized and divisive now than
they were then. Some attribute this undesir-
able trend to the increasing influence of na-
tional politics over the conduct of business
within the state capitol. One example cited in
support of this contention involves recent de-
liberations over revisions to the rules for
“vouching” in the context of EDR. While
Statehouse politicians on both sides ultimately
were able to reach a compromise on this
issue,> it was not without overcoming substan-
tial resistance from national figures with their
own agendas, who sought to derail a state-
based agreement.

Whatever the causes of the increased partisan
polarization, it also is evident in recent debates
over voter identification and voter registration.
In 2006, Governor Pawlenty, a Republican, ad-
vocated introducing a photo identification re-
quirement for polling place voting within the
state, but he was unable to get the measure
through the legislature, one house of which at
the time was controlled by the Democrats.
After the November 2006 elections, the De-
mocrats took solid control of both houses of the
legislature, but came short of veto-proof mar-
gins in each. In the same veto that blocked the
legislature’s adoption of no-excuse absentee vot-
ing, Governor Pawlenty also rejected other leg-
islative reforms of the electoral process,
including Secretary Ritchie’s plan, discussed
above, to introduce a form of “automatic voter
registration” (“AVR”) based on driver’s license
records. In his veto message, Governor Paw-
lenty objected that driver’s license records might



be inaccurate with respect to an individuals cit-
izenship and, in any event, AVR was unneces-
sary given the existence of EDR.”

It is perhaps of some ironic consolation to Min-
nesotans that the state’s polarized debate over
election reform has many Republicans defend-
ing EDR, whereas Republicans elsewhere op-
pose that longstanding (and by all accounts
successful) practice in Minnesota. But purely
in the scientific interest of observing a demo-
cratic experiment, it would have been interest-
ing (and likely illuminating) if Governor
Pawlenty had agreed to let the state serve as a
laboratory for testing the idea of AVR. In any
event, his veto of the legislature’s package of
election reforms demonstrates the current in-
ability of the state’s political leadership to reach
a bipartisan agreement on what rules should
govern the voting process.

Whether that inability to achieve bipartisan
compromise would carry over to the context of
adopting procedures for resolving a post-voting
dispute over the outcome of a close election,
no one can know for sure, but it is generally
thought harder to achieve a bipartisan agree-
ment once ballots have been cast (which is why
the 1962 bipartisan agreement over the re-
count process is so remarkable). And if the
election contest concerned absentee ballot im-
proprieties facilitated by relatively lax rules for
authenticating the eligibility of absentee vot-
ers, a topic which has been part of the polar-
ized legislative debate leading up to the
governor’s veto, the possibility of a bipartisan
basis for resolving the litigated contest seems
especially remote.

Is the State’s Judiciary Sufficiently Non-
Partisan? In the absence of an ability to
achieve a bipartisan dispute resolution process

like the one adopted in 1962, Minnesota would
need to rely on its existing judicial procedures
for adjudicating any litigated election contest.
Recall that in 1962 the two parties developed
their own mutually agreeable procedures in
large part to avoid the inadequacies of the
then-existing judicial process, which was per-
ceived as insufficiently neutral or nonpartisan.
In any future judicial contest of an important
statewide race, there is reason to fear that the
fairness or neutrality of the judiciary would
again be questioned.

Although Minnesota’s judiciary has largely (and
deservedly) been held in high regard over the
last few decades, recent pressures threaten to
undermine public respect for this institution.
Minnesota’s judges are themselves elected (al-
though often initially appointed to a vacancy
by the governor), and although the state’s
canons of judicial ethics have attempted to in-
sulate these judges from partisan politics, these
canons recently have been invalidated as vio-
lating the First Amendment’s protection for
free speech.®” Accordingly, it is increasingly
doubtful that the state’s supreme court will be
viewed as sufficiently nonpartisan and neutral
to resolve fairly a post-voting dispute over
which party’s candidate won a close and impor-
tant statewide race. Indeed, if it were a race
for one of the seats on the Minnesota Supreme
Court itself, reliance on this institution to re-
solve the contest would be particularly prob-
lematic, as neither the rules governing such
contests nor the rules concerning judicial re-
cusals specify how to handle this situation.

Minnesota elections are not frequently dis-
puted in court, but state law permits its judici-
ary to nullify the results of an election based
on a taint in the electoral process. Indeed, in-
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dicative of its insistence on clean elections,
Minnesota is exceptional in authorizing its
courts to void a candidate’s victory if the candi-
date engaged in prohibited campaign activities,
including disseminating deliberately false cam-
paign literature.®! In the increasingly litigious
environment surrounding voting administra-
tion practices since 2000, it is conceivable that,
in a closely fought campaign in an important
future Minnesota election, one side or the
other will attempt to seek a favorable result in
court when they could not obtain it — at least
not decisively — at the polls.

Moreover, in an important decision involving
replacement absentee ballots after the death
of Senator Paul Wellstone just eleven days be-
fore the November 2002 election, the Min-
nesota Supreme Court ruled that it violated
the U.S. Constitution’s Equal Protection
Clause for the state to refuse to mail a re-
placement absentee ballot to voters who pre-
viously received an absentee ballot by mail,
and to permit these voters to obtain a replace-
ment absentee ballot only in person.” The
court thought it entirely unjustifiable to make
the absentee voter obtain a replacement bal-
lot in person when the reason that they had
received an absentee ballot by mail was their
inability to go get one themselves. The deci-
sion illustrates the Minnesota Supreme
Court’s willingness to flex its judicial muscle
when the court perceives a fundamental in-
justice in the state’s electoral practices,
notwithstanding the content of the state’s
election laws.

The possibility that the court will do so again
hovers over any close and disputed election.
And the court’s intervention might not neces-
sarily involve a more “liberal” understanding
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of what fundamental justice requires than the
views reflected in the state’s statutes or ad-
ministrative practices. Instead, as in Bush v.
Gore, it might be a more “conservative” court
finding an Equal Protection violation in prac-
tices that “liberals” thought to be fair. (In the
dispute over the “dimpled” and “hanging”
chads in the presidential election of 2000, lib-
erals tended to favor a generous “discern the
intent of the voter” standard, even if its vague-
ness led to uneven application, whereas con-
servatives thought that equality required a
more rigid standard, even though it would re-
sult in more discarded ballots.) Thus, if a
major contested election occurred in the near
future, a majority of the Minnesota Supreme
Court might view matters differently than the
new secretary of state, with the court invoking
Equal Protection to supersede the secretary’s
authority.

Because of this background uncertainty over
the Minnesota Supreme Court’s willingness to
exercise any ultimate authority over matters of
election administration, the legislature should
undertake a review of its election statutes in an
effort to minimize this risk. This kind of “elec-
tion code audit” would be valuable in any state,
as all of them have ambiguities and gaps in
their election statutes, which create uncer-
tainty and thereby invite litigation. Minnesota
is no exception, as perfect clarity and speci-
ficity in a state’s election code is unattainable.
Indeed, a review of past litigation in Minnesota
(even if relatively infrequent) reveals spots
where the state’s election statutes previously
fell short.®> Minnesota, however, could do it-
self a favor (by reducing the risk of elections
resolved in court) and also exercise national
leadership if it became the first state to estab-
lish an institutional mechanism for periodic



(perhaps quadrennial or decennial) review of
its election statutes.®* This innovation would
be consistent with the general excellence that
Minnesota historically has maintained in elec-

tion administration.

POTENTIAL CONVERGENCES:
POSITIVE OR NEGATIVE?

A basic theme of this chapter is Minnesota’s
historical exceptionalism: it performs the
function of election administration differ-
ently, and for the most part better, than else-
where. (In this respect, this chapter is
similar to many other observations concern-
ing different aspects of governance in Min-
nesota.) In the future, however, it is quite
possible that Minnesota’s performance in
voting administration will look more like
other states.

This potential convergence, however, could go
in either of two directions, depending upon
what factor predominates in the coming years.
One possibility, the rosier scenario, is that
other states will learn to emulate Minnesota’s
successes, especially if Minnesota exerts more
of a leadership role in national policy discus-
sions concerning election administration. The
other possible scenario, decidedly less opti-
mistic, is that Minnesota will increasingly re-
semble other states, as Minnesota
demographically moves closer to national
norms and its politics become increasingly po-
larized in ways that mirror the high degree of
partisanship elsewhere. We do not venture to
guess which version of convergence is more
likely; we hope only that raising this issue here
will help forces within the state shape the fu-
ture in the better direction.

Go It Alone, or Participate in National De-
bates on Election Administration? Because
Minnesota has excelled in administering its
voting process, and because this excellence
stems in large measure from Minnesota’s dis-
tinctively virtuous political ethos, some have
suggested that Minnesota historically has felt
little need to participate in broader national
discussions about improving election adminis-
tration. How much could Minnesota really
learn from these conversations, which were
largely devoted to preventing problems that
arise in poorly performing states? Minnesota
understandably could have concluded that par-
ticipation in these discussions was not worth
the effort and decided instead to continue re-
fining its own voting process independently.

But, as part of Secretary Ritchie’s review of his
office’s practices, Minnesota is turning away
from this isolationist attitude. One reason is
that, because Congress has intensified its regu-
latory scrutiny of state practices in this area,
Minnesota no Ionger can act entirely on its own.
In many ways, HAVA was an unwelcome intru-
sion for Minnesota, which perceives that piece
of legislation as a defective compromise that, in
some respects, is counterproductive. The con-
sequence of a national standard adopted in re-
sponse to the egregiousness of the worst
offenders, aspiring to bring them up to the level
of the median states, can be a “dumbing down”
of states like Minnesota, at the other end of the
spectrum. Minnesota may have been unpre-
pared for this consequence of HAVA (having
been largely immune, because of its Election
Day Registration, from the requirements of the
National Voter Registration Act, which was
Congress’s earlier and less intrusive foray into
this field). Accordingly, Minnesota now sees
potential value in becoming much more
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proactive in national discussions on election
administration. Perhaps Minnesota can even
become a leader of these discussions, using its
own successful experiences to elevate national
standards in the process.

Diminishing Homogeneity. One question
arises, however, about the prospect of Min-
nesota’s taking a lead in national discussions on
the improvement of voting administration. If
Minnesota’s successes stem in any large meas-
ure from its distinctive cultural traditions, what
use are the state’s experiences for states that
have different traditions? This question, in
turn, prompts an even more vexing and deli-
cate one: if Minnesota’s distinctive cultural tra-
ditions are partly a product of its particular
characteristics, then is it possible even to repli-
cate its political culture elsewhere?

Historically, Minnesota has had an especially
high degree of cultural homogeneity. The state
also been isolated geographically from other
states to a considerable degree, in part because
of its northern location and frigid climate.
Some have attributed its community spirit and
fair-minded political culture in part to these
factors, and some political scientists have
raised the question whether Minnesota’s tradi-
tional political values will be affected by
changes occurring in the states.®

We would align ourselves with the view of
those who predict that Minnesota can maintain
its political traditions, on the basis that the val-
ues of nonpartisanship, community spirit, and
evenhandedness can be cultivated in any envi-
ronment, as long as they are promoted and
nurtured by political leaders in those jurisdic-
tions. Minnesota itself may soon become a
testing ground for this proposition, as its de-
mographics are changing. With these changes,
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will Minnesotans gradually come to reflect the
broader political culture of the U.S., which is
more individualistic and less communitarian
than Minnesota’s, or instead will they continue
to embrace and embody Minnesota’s distinc-
tive political culture? Optimists expect the lat-
ter will hold true, counting on the state’s
educational system and other transmitters of
political values to inculcate those distinctive
values in future generations of Minnesotans.
If it does hold true, it obviously would bode
well for spreading to other states the strengths
found in Minnesota’s election ecosystem.

Rather than wait, however, there are lessons to
be learned today, not only from Minnesota but
from all the states in this study, lessons that
may be transferable to a variety of political cul-
tures. It is to those lessons that we turn in the
remaining chapters.
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Minnesota:
NINE AREAS

INSTITUTIONAL ARRANGEMENTS

Minnesota’s chief election officer is its secretary of state. Minn. Stat. Ann. § 204B.27. In ad-
dition to responsibility for general management and coordination of the state’s elections, the sec-
retary also has specific duties prescribed by the state election code concerning voter registration,
examination and approval of voting machines, training, and other areas. Minn. Stat. Ann. §
206.57. Atthe county level, elected or appointed county auditors help manage the state’s voter
registration database, Minn. Stat. Ann. § 201.121; 201.022, conduct absentee voting, Minn.
Stat. Ann. § 203B.04, adjudicate pre-election registration challenges, Minn. Stat. Ann. §
201.195, provide poll worker training, Minn. Stat. Ann. § 204B.25, and oversee equipment test-
ing, Minn. Stat. Ann. § 206.83; 206.89. Meanwhile, responsibility for overseeing actual polling
place operations is shared between county auditors and municipal clerks. See Minn. Stat. Ann.
§§ 203B.04; 204B.14; 204B.16; 204B.21.

VOTER REGISTRATION/STATEWIDE DATABASE

Minnesota permits Election Day Registration, as well as advance voter registration. Voters reg-
ister in advance by filling out a form and submitting it to the county auditor or secretary of state
either in person or by mail. Minn. Stat. Ann. § 201.054. At the polls on Election Day, voters
submit a similar form and proof of residence to the poll workers, and voters without proof of res-
idence may still vote if another voter “vouches” for their residence. Minn. Stat. Ann. § 201.061.
Minnesota also allows voters to register when sending in their absentee ballots. Minn. Stat. Ann.
§ 203B.04.

The secretary of state must attempt to verify information in incoming voter registration applica-
tions, including Election Day applications, against information contained in either the state motor
vehicles database or the federal social security database. Minn. Rule 8200.9310. Only appli-
cations that exactly match the information in the outside databases are considered verified.
Minn. Rule 8200.9310. When the secretary cannot verify an application, it goes to the county
auditor, who attempts to contact the applicant and will verify the application if the auditor can
“reasonably conclude” that the two sets of information “relate to the same person.” Minn. Rule
8200.9310. The auditor must investigate EDR applications that cannot be verified, and in sus-
picious circumstances may refer the matter to the county attorney for prosecution. Minn. Rule
8200.5500(2).
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CHALLENGES TO VOTER ELIGIBILITY

Challenges to specific voters’ eligibility may be brought either before or on Election Day. Any reg-
istered voter may initiate a pre-election challenge against any other voter in the county by filing
a petition with the county auditor, who then must decide the challenge, subject to an appeal to
the secretary of state. Minn. Stat. Ann. § 201.195. Election Day challenges may be brought
at the polls by challengers assigned there by political parties if they have personal knowledge
of a basis for a challenge, or by poll workers themselves. Poll workers must make Election Day
challenges for a variety of reasons, including when the individual attempting to vote has already
voted absentee, Minn. Stat. Ann. § 203B.12, when a registration confirmation postcard was re-
turned undeliverable, Minn. Stat. Ann. § 201.12, and when a previous incoming voter registration
application — including Election Day Registration applications from previous elections — could
not be verified against outside databases, Minn. Rule 8200.5500. Marks are placed in the poll
books ahead of time to notify poll workers of voters who should be challenged for these or other
reasons. Poll workers question the challenged voter and decide whether the challenge is valid,
in which case (or if the voter refuses to answer), the voter cannot vote. Minn. Stat. Ann. §
204C.12. There is no appeal.

PROVISIONAL VOTING

Minnesota does not have provisional voting. Instead, it has Election Day Registration.

EARLY AND ABSENTEE VOTING

Minnesota permits absentee voting only for voters who reasonably expect that they will be unable
to go to their polling place on Election Day because of absence from the precinct, illness, dis-
ability, religious discipline or holiday, service as an election judge in another precinct, or other
factors. Minn. Stat. Ann. § 203B.02. Voters may vote an absentee ballot in person prior to Elec-
tion Day at the office of the county auditor or at any other polling place designated by the county
auditor, Minn. Stat. Ann. § 203B.081, but only if they meet the requirements for absentee voting
set forth in Minn. Stat. Ann. § 203B.02. Otherwise, Minnesota does not have early voting.

VOTING TECHNOLOGY

Minnesota uses precinct-count optical scan ballots statewide, with all but a handful of the state’s
eighty-seven counties using the ES&S Model 100 optical ballot reader as their primary equip-
ment (with the ES&S AutoMARK™ for disability access). Before voting machines may be used,
they must be tested and certified by the secretary of state and an independent testing authority.
Minn. Stat. Ann. § 206.57. The machines must be tested again within fourteen days before
each election, and since 2006 a random manual audit of ballots also must be performed after
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each state general election. Minn. Stat. Ann. § 206.83; Minn. Stat. Ann. § 206.89; Minn. Rule
8220.1550. If the machines fail the audit, it can trigger a full manual recount and decertification
of the machines until they are brought up to standards. Minn. Stat. Ann. § 206.89. This new
audit feature is discussed in greater detail in the accompanying chapter.

POLLING PLACE OPERATIONS

At least three poll workers must be present at all times in each precinct polling place (and, in
state primary or general elections, at least four workers in any precinct that had more than 400
voters in the last similar election). Minn. Stat. Ann. § 204B.22. Poll workers are nominated by
the major political parties and appointed by the municipal governing body or the county board of
elections. Minn. Stat. Ann. § 204B.21. To serve as poll workers, individuals must complete a
two-hour training course at least once every two years. Minn. Rule 8240.1300. On Election Day,
voting begins at 7:00 a.m. and ends at 8:00 p.m., although any person standing in line at the
close of polls is allowed to vote. Minn. Stat. Ann. § 204C.05; 204C.08. The number of voting
machines available must be adjusted for the number of eligible voters in the precinct, and there
must be 100 ballots for every 85 individuals who voted in the precinct in the last election of the
same kind. Minn. Stat. Ann. § 204B. Disabled voters are entitled to assistance either from two
poll workers of different political parties or, alternatively, with certain exceptions, any person of
their choice. Minn. Stat. Ann. § 204C.15.

BALLOT SECURITY

Minnesota law contains numerous chain of custody provisions. The critical feature of most of
these rules is that their violation will not necessarily provide a basis for challenging a concluded
election (although while the voting and canvassing process remains ongoing, an aggrieved party
may obtain an injunction to enforce the rules, see Minn. Stat. Ann. § 204C.39; Green v. Inde-
pendent Consol. School Dist. No. 1 of Lyon County, 89 N.W.2d 12, 16 (Minn., 1958)). Instead,
as the state supreme court explained: “in the absence of fraud or bad faith or constitutional vi-
olation, an election which has resulted in a fair and free expression of the will of the legal voters
upon the merits will not be invalidated because of a departure from the statutory regulations gov-
erning the conduct of the election” unless a specific statutory provision at issue clearly provides
that it’s observance is mandatory to a valid election. Green v. Independent Consol. School Dist.
No. 1 of Lyon County, supra, at 17.

POST-ELECTION PROCESSES

Because Minnesota’s optical scan ballots are generally scanned through the tabulating machine
by the voter, poll workers do not themselves physically count Election Day ballots (although they
do feed absentee ballots into the tabulating equipment). Nevertheless, if there are more ballots
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cast than voters who signed in to vote, poll workers are directed to randomly exclude a sufficient
number of ballots to equalize the counts. Minn. Stat. Ann. § 204C.20. Returns then are deliv-
ered to the county auditor, and the county canvassing board canvasses the returns and deter-
mines the winner of county races. Minn. Stat. Ann. § 204C.27. The state canvassing board
determines the winner of multi-county and statewide races. Minn. Stat. Ann. § 204C.32,
204C.33.

For statewide elections, congressional and state legislative elections, and judicial elections,
Minnesota has automatic recounts whenever the margin of victory is less than one-half of one
percent of the vote total, or is ten votes or less and the total number of votes cast is 400 or
less. Minn. Stat. Ann. § 204C.35. The same margins in local races entitle losing candidates
to request a recount at state expense if they desire. Minn. Stat. Ann. § 204C.36. For larger
margins of victory, any candidate in any race can obtain a recount at the candidate’s own ex-
pense. Minn. Stat. Ann. § 204C.35; 204C.36. Recounts are conducted by reviewing individual
ballots to identify the “voter’s intent.” Minn. Stat. Ann. § 204C.22; Minn. Rule 8235.0800.

Election contests generally must be filed within seven days after the canvass is completed, but
the deadline is delayed in the event of a recount, which is to be completed “as soon as possi-
ble.” Minn. Stat. Ann. § 209.021, Minn. Stat. Ann. § 204C.35; 204C.36. A candidate may con-
test the result of an election “over an irregularity in the conduct of an election or canvass of
votes, over the question of who received the largest number of votes legally cast, . .. oron the
grounds of deliberate, serious, and material violations of the Minnesota election law,” Minn.
Stat. Ann. § 209.02, see Hahn v. Graham, 225 N.W.2d 385, 386 (Minn., 1975). There is no
required timetable for completing the contest.
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CHAPTER 8
GENERAL OBSERVATIONS

OUR EXAMINATION of Ohio, Illinois, Michi-
gan, Wisconsin, and Minnesota yields valuable
insights for election administration across the
United States, as well as more specific advice for
these five states. The experiences described in
the preceding chapters should therefore be
taken into consideration as election reform de-
liberations proceed in other states and in Con-
gress. In some areas, these five states provide
examples worthy of emulation; in others, they
provide warnings of what to avoid; in still others,
they suggest the need for further research.

We divide our discussion of lessons learned into
three chapters. This chapter offers a set of gen-
eral observations from our research that should
guide state and federal policymaking. In Chap-
ter 9, we offer a set of specific recommendations
for each of the nine areas of election adminis-
tration around which this study is organized.
Chapter 10, the final chapter, offers particular-
ized reforms tailored to each of the five states in
the study.

1. STATE ELECTION ECOSYSTEMS ARE
CRITICAL TO FEDERAL ELECTIONS.

Each of the five states in this study has structured
its political system so as to advance the three
democratic values that we identified at the outset
of this study: access, integrity, and finality. Each
state recognizes that every citizen’s vote should
be viewed as equally valuable, not merely as a
constitutional requirement of one-person-one-
vote but also as a political norm. The election
ecosystems of all five states seek to promote this

principle to some degree, through practices de-
signed to facilitate participation by all eligible cit-
izens. They also include features designed to
ensure that the results obtained are reliable and
that disputes can be resolved fairly and without
undue delay. At the same time, it is clear that
there is room for improvement in how the elec-
tion ecosystems of all the subject states advance
the values of access, integrity, and finality.

From a national policymaking perspective, one
of the questions that must be considered is how
to prioritize the various reforms that are needed,
not only in these five states but also throughout
the country. We suggest that, under our federal
system, there is a particular need for attending to
problems in those states upon which the federal
elections — including the presidential election —
are likely to turn. In this regard, there is no deny-
ing the fact that Ohio, because of its past and
probably future significance in presidential elec-
tions, receives more attention to matters of its
election administration than other states. We
think this is appropriate. Given our federal struc-
ture, the election ecosystems of each state func-
tion to serve not just each state’s needs, but also
the needs of the nation as a whole. This reality
should be kept in mind in establishing priorities.

For instance, considered on their own, the need
for reform in Illinois might be considered just
as urgent as in Ohio. Looking at the recent his-
tory of each of these states in isolation, Ohio
does not seem any more mismanaged than Illi-
nois. But an electoral disaster in Ohio is more
likely to have national implications than one in
Mlinois. It therefore makes sense to devote spe-

Chapter 8: General Observations and Recommendations [163



cial attention to whether Ohio can improve the
administration of its elections by 2008, espe-
cially in Cuyahoga County. That is not to say
that election administration problems in
Chicago or East St. Louis, Illinois should be ig-
nored but rather that, from a national perspec-
tive, problems in swing states should be
considered especially urgent. The states, in
other words, can be compared on two dimen-
sions: 1) the vulnerability of their election
ecosystems, and 2) their significance in federal
elections. The first dimension is the one that
matters for internal purposes, while both mat-
ter for national purposes. Both perspectives
are legitimate and, indeed, necessary for poli-
cymakers to take into consideration as they at-
tempt to set priorities for reform.

Even aside from their importance to federal
elections, there is another reason why state
election ecosystems are a matter of national
importance. Election administration, although
historically an exclusively state matter, is today
becoming more and more federalized. This re-
ality affects all states, even those with relatively
smooth-running systems. Federal statutes in
this area — most notably the National Voting
Registration Act (“NVRA”) and the Help
America Vote Act (“HAVA”) — reflect Con-
gress’ awareness of the central role that state
and local election administrators play in federal
elections. These laws have given rise to a fed-
eral infrastructure that, although presently
quite limited, will assume increasing impor-
tance in years to come.

To be clear, we do not advocate the federaliza-
tion of election administration, in the sense of
putting federal officials in charge of the day-
to-day operations involved in running elec-
tions. State and local control over election
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administration is the reality and is likely to re-
main so for the foreseeable future. We do,
however, think it necessary for there to be a
stronger set of guiding principles that will en-
hance election fairness and uniformity
throughout the nation. This will also necessar-
ily mean that Congress will have to assume
some responsibility for funding the administra-
tion of federal elections on an ongoing basis,
rather than simply leaving states to their own
devices as it did before HAVA.

The need for this federal infrastructure also
means that state and local officials must be ac-
tive participants in national policy debates.
Even states like Minnesota, which in many re-
spects has an exemplary system, cannot simply
go it alone. Instead, as Secretary of State
Ritchie has recognized, Minnesota and other
states need to participate in and contribute to
the development of federal policy. If through
this process states can export some of their
electoral successes to other states, that would

be an enormous contribution.

2. INDIVIDUAL VOTERS’ PRIORITIES AND
SYSTEMIC PRIORITIES WILL SOMETIMES
DIVERGE.

Any state’s election ecosystem can be evaluated
from multiple perspectives. As we have just
discussed, it can be viewed from either a state
or a national perspective. It can also be viewed
from either an individualistic or a systemic per-
spective. The individualistic perspective con-
siders how well the system serves needs of the
individual voter, in allowing people to register
easily, cast their votes conveniently, and have
those votes counted accurately. The systemic
perspective, by contrast, focuses on how well
the state’s system aggregates individual voter



preferences into a reliable outcome. This re-
quires not only that all eligible citizens have
equal access to the polls, but also that the
process be transparent, fair, and timely in its
resolution of election disputes. The systemic
perspective must therefore take into account
the values of access, integrity, and finality.

Although the individualistic and systemic per-
spectives are usually reinforcing, they occa-
sionally are not. For example, individual voters
might prefer the convenience of no-excuse ab-
sentee voting by mail. From a systemic per-
spective, however, such a policy may pose
problems — such as voter errors in submitting
absentee ballots, administrative mistakes in
their handling, or fraudulent use of such ballots
— that may call election results into question.
More significantly, the individualistic and sys-
temic perspectives may give rise to a different
order of priority for potential reforms, even
when both perspectives would put the same

reforms on the list.

The extent to which any state adopts the in-
dividualistic or systemic perspective depends
on a variety of factors, including its place in
the national landscape. In states like Ohio
and Wisconsin, because of their prominent
place in presidential elections today, the sys-
temic perspective is particularly important.
Such states should therefore make a special
effort to ensure fairness and transparency in
their processes for conducting elections and
resolving disputes that arise afterwards.
Moreover, in keeping with our first observa-
tion, federal policymakers — including Con-
gress — must adopt a systemic perspective in
their ongoing attempts to improve the federal

infrastructure of elections.

3. ASTATE’S POLITICAL CULTURE AFFECTS
THE HEALTH OF ITS ELECTION ECOSYSTEM

From the outset we approached this study with
the expectation that the specific background
and traditions of each state would substantially
influence its election ecosystem, especially in
how the system’s practical operation differed
from its theoretical design. We had not antic-
ipated, however, the close correlation between
the relative health of each state’s election
ecosystem and a pre-existing framework for
classifying a state’s political culture — namely,
the typology of political scientist Daniel Elazar,
which we discuss beginning in Chapter 5. Pro-
fessor Elazar describes three dominant types
of political culture in American states: individ-
ualist, moralist, and traditionalist.! Although
some scholars have criticized this classification
scheme,” we believe it is instructive to compare
how these political cultures map onto the elec-
tion ecosystems of this study.

The order of the five state chapters in Part IT re-
flects our rough evaluation of each state’s rela-
tive electoral health, with Ohio’s election
ecosystem being the weakest and Minnesota’s
the strongest. After making this evaluation of
electoral health, we were intrigued to discover
that the healthiest state election ecosystems
were in states whose political cultures Elazar has
described as predominantly “moralist.” In his
original work, Elazar labeled Minnesota, our
strongest state, as almost entirely moralist, and
Wisconsin, our next strongest state, as largely
moralist with a hint of individualist culture. In
contrast, Elazar identified Michigan as having
more of a mix of (primarily) moralist and (secon-
darily) individualist cultures, while Illinois and
Ohio were largely individualist (with pockets of
moralist and traditionalist cultures).?
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The underlying characteristics upon which
Elazar focused in classifying a state’s political
culture as “moralist” or “individualist” are
useful in thinking about how political culture
influences election administration. In over-
simplified terms, Elazar describes a moralist
culture as one in which government is viewed
positively as a shared enterprise to enhance
community well-being.* Tt is not surprising
to find that this culture is associated with a
commitment to nonpartisan and professional
election administration. Such states are
likely to have an easier time functioning in
nonpartisan or bipartisan administrative
structures because administrators see their
positions as an opportunity and an obligation
to serve the public interest. This in turn en-
tails a commitment to procedural fairness
and transparency in the conduct of elections.
In contrast, Elazar describes an individualist
political culture as one in which government
is viewed ambivalently as a marketplace for
responding to competing demands.® It is not
surprising that states where this culture pre-
dominates may be less attentive to proce-
dural fairness, and may sometimes lose sight
of the public interest in matters of election

administration.

To be clear, these generalizations certainly do
not describe all election officials in any given
state. In the course of our research, we have
encountered election officials deeply commit-
ted to procedural fairness and the public inter-
est in each state. Our focus here is not on the
integrity of individual administrators, but
rather on the overall health of a state’s election
system. Elazar’s typology captures an impor-
tant contributing factor to the functioning of
each state’s ecosystem.
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4. CENTRAL LEADERSHIP AND
COMMUNICATION MAKE A GREAT
DIFFERENCE

The health of a state’s election ecosystem also
depends on the presence of an effective state
elections authority. Yet while central leader-
ship plays a crucial role in the smooth opera-
tion of an election ecosystem, the mere
presence of strong central leadership is not suf-
ficient. This chief elections bureau or officer
must use the power of that position effectively.
This requires at least three things: 1) asserting
vigorous leadership to promote statewide con-
sistency and uniformity where appropriate, 2)
avoiding conduct that would give rise to any
appearance of bias, and 3) providing meaning-
ful assistance and guidance to local election of-
ficials.

It is also essential that a state’s central election
authority foster excellent communication with
other election officials around the state, con-
stantly earning and confirming their trust. This
requires both a comprehensive knowledge of
what is occurring at the local level and the abil-
ity to provide authoritative guidance to local
officials. For guidance to be authoritative, the
state election authority must also have the
means to make sure that state policies are ac-
tually followed. This partly depends on en-
forcement authority, a subject we discuss in
Chapter 9, but a strong relationship between
state and local authorities is at least as impor-
tant to a healthy state ecosystem.

5. STATEWIDE EQUALITY SHOULD
GENERALLY TRUMP LOCAL AUTONOMY.

In the field of election administration, as in
other areas of public policy such as education,
an inevitable tension exists between the values



of local autonomy and statewide equality. Pre-
serving some degree of local control over elec-
tion administration is important, not merely
because of tradition but also because local vari-
ation can foster experimentation, which in turn
yields greater knowledge about innovative best
practices. One good example from Illinois is
DuPage County’s technological innovation in-
volving electronic protocols for when poll
workers should use provisional rather than reg-
ular ballots. Such experimentation should be
encouraged, because it will eventually benefit
the system as a whole.

It is nevertheless critical for states to accord
equal treatment to all their citizens, especially
with respect to the casting and counting of bal-
lots. The exercise of the franchise is one
sphere in which equality of citizenship must be
the paramount concern. Therefore, although
each state ought to do more to foster local ex-
perimentation, this should occur only within a
framework that guarantees the essential equal-
ity of the right to vote. A certain degree of
statewide uniformity in election practices and
procedures is helpful, and in some cases neces-
sary, to ensure equality.

There is no obvious or easy way to properly
promote equality while protecting innovation,
but all five states — and especially Illinois and
Ohio — have room to improve in this respect.
In particular, the wide variation in provisional
voting rates across Ohio (as discussed in more
detail in the Ohio Provisional Voting Supple-
ment to Chapter 3), and the extent to which
Ohio’s local elections officials have operated
without statewide standards in recent elec-
tions, provide evidence of unequal treatment
that might give rise to an Equal Protection
claim under the principles of Bush v. Gore.

Whether or not such variations violate the law,
the practical effect of such disparities is to un-
dermine the ideal of democratic equality. Our
examination of Illinois similarly reveals a lack
of statewide standardization in many areas of
its election administration. In contrast, Michi-
gan, Wisconsin, and Minnesota have achieved
a greater degree of statewide consistency, and
thus appear closer to the ideal of equal treat-
ment of all citizens regardless of where in the
state they happen to live.

6. THE STATE JUDICIARY PLAYS A
SIGNIFICANT ROLE IN AN ELECTION
ECOSYSTEM, AND NOT ALWAYS A
CONSTRUCTIVE ONE.

Each state’s judiciary plays a significant role in
determining the law that actually is put into ef-
fect, usually in circumstances where the judi-
cial interpretation of the law has the potential
to make a real difference in the outcome of an
election. It is not uncommon to see state judi-
cial decisions in which rules are interpreted
creatively, or overturned as unconstitutional,
by courts not fully attentive to the rules” appli-
cation in particular circumstances. The con-
tent of any state’s election laws is much more
amorphous and unsettled than what any exam-
ination of the state’s statutes would indicate.

This observation in turn leads to two related
comments: First, it suggests the value of draft-
ing the rules and procedures of election ad-
ministration with as much clarity and
specificity as possible. The less ambiguity in a
rule, the fewer discretionary judgments that
administrators and judges will have to make.
Second, where such ambiguity inevitably re-
mains, it points to the tremendous importance
of the particular individuals who sit at the apex
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of a state’s judiciary, its supreme court. The ul-
timate authority to define the meaning and ap-
plication of a state’s election laws lies in their
hands, except to the extent that the U.S.
Supreme Court intervenes based on a conflict
with federal law, as it did in Bush v. Gore.

The interpretation of any state’s election laws
thus depends in part on the identity and per-
sonal philosophies of the individuals who con-
stitute that state’s supreme court. The
implications of this observation are significant.
Consider Ohio, where all of the current state
supreme court justices are elected Republi-
cans. In any significant election law contro-
versy, there is a realistic chance that a majority
of these current justices would clash with the
Ohio Secretary of State, an elected Democrat
— as they did in a recent case involving the
timetable and procedures for vetoing state leg-
islation.® The members of that court might
view themselves as simply interpreting the
state’s constitution and statutory laws as objec-
tively as they can. But when in a given case
there is a Democratic interpretation vying with
a Republican interpretation, it is difficult for
the elected justices to claim convincingly that
they are transcending party allegiance if they
adopt the Republican interpretation. The sit-
uation could get ugly in October or November
2008 if, for example, the Democratic secretary
of state and the Republican-controlled state
legislature become embroiled in a dispute that
winds up before the Republican state supreme
court, over the meaning of Ohio’s rules regard-
ing provisional voting or voter identification.

The same point applies in Michigan. There, a
state supreme court that is bitterly divided
along party lines has already made a spectacle
of itself on various matters, and was deeply di-
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vided in adjudicating the state’s voter identifi-
cation measure. Itis doubtful that many peo-
ple would trust that court to operate “above the
partisan fray” if an important election law issue
came before it in October or November 2008,
with Democrats and Republicans on opposite
sides. The “perfect storm” in Michigan in 2008
would be if the race to be the state’s chief jus-
tice is close and contested and, in order to re-
solve it, the Michigan judiciary is called upon
to review a potentially determinative issue of
state law.

Regrettably, there has been no effort in any of
these five states to develop a bipartisan or non-
partisan institutional arrangement, even if only
temporary, to handle a partisan election dis-
pute that might arise in the heat of battle.
None of these states has in place a court with
the institutional credibility needed to resolve
such a dispute in a manner that both sides
would perceive as fair. In that sense, all of
these states — and probably most states in the
country — have failed adequately to prepare for
the next election. The U.S. Supreme Court
might try to step in and perform that role. In
fact, this may be what the Court thought it was
doing in Bush v. Gore, and what the Court
thinks it is doing by agreeing to review the dis-
pute over Indiana’s voter identification re-
quirement in early 2008. But some doubt
remains about whether the U.S. Supreme
Court would be accepted as an evenhanded tri-
bunal guaranteed to deliver a fair result in a
partisan election dispute.

It is therefore incumbent on the states to rise
to the occasion, by creating institutions capable
of fairly resolving disputes over the administra-
tion of elections. One possibility is a special-
ized election court whose members are



selected through a mechanism that will ensure
bipartisan consensus, something we discuss in
Chapter 9s treatment of post-election
processes and in Chapter 10 with reference to
Ohio and Illinois. The need to resolve election
disputes fairly may also be a factor counseling
in favor of merit selection of state judges,
rather than partisan judicial elections. While
the best solution is debatable, there is an unde-
niable need for bipartisan leadership to ad-
dress this systemic weakness.

7. SYSTEMWIDE RISK ASSESSMENT AND
MANAGEMENT IS CRITICAL.

There can be no question that the field of elec-
tion administration remains underdeveloped,
both as a profession and as a subject of re-
search.” We need greater professionalization
and, in turn, better research to direct the pro-
fession. One approach to this need would be
the development of a science of risk manage-
ment, comparable to that which one might
learn in business school. No state can deter-
mine what requires attention without identify-
ing and weighing the various risks that it

confronts.

Currently, only Secretary of State Brunner in
Ohio seems to have adopted a risk manage-
ment approach to election administration, per-
haps in large part because she feels the glare
of the national spotlight on her. But even her
office has not yet fully come to terms with all of
the various risks that Ohio faces, like abuses of
no-excuse absentee voting and partisan deci-
sionmaking by the state supreme court. Even
more problematic is that, without the benefit
of much research on “election risk manage-
ment,” a conscientious secretary of state has lit-
tle choice but to operate on the fly in

attempting to mitigate risks. Nor has the state
legislature, ultimately responsible for lawmak-
ing and funding in the state, stepped in to as-
sist. This may be one situation where the
separation of powers, with its diffusion of au-
thority, facilitates buck-passing and the inabil-
ity of government to tackle an issue for the
benefit of the citizenry. Still, it is only because
Secretary Brunner will be held primarily ac-
countable if things go wrong in Ohio in 2008
that there has been any progress in an effort to
get a systemwide handle on the health of the
state’s election ecosystem.

Although nothing comparable appears to be
occurring elsewhere, Illinois has taken a posi-
tive step to identify certain kinds of election
administration problems, in the form of its re-
quirement of a partial audit (five percent) of
its vote tallies. Specifically, for two decades the
Illinois code has tasked the state board of elec-
tions with randomly identifying five percent of
each jurisdiction’s precincts, after the election
is over, in order for the jurisdiction then to re-
count the ballots in those precincts (using the
paper trails in the case of DRE voting, and re-
scanning the ballots in the case of optical scan
ballots). The results of the audit then can be
compared with the official results, to identify
equipment or other problems in vote counting.
This is a welcome innovation, although Illinois
needs to ensure compliance with it more rigor-
ously than it appears to have done to date. This
kind of post-voting audit of the process has real
value and importance in identifying some kinds
of system failures that affect voting machine
accuracy, and all states should be implement-
ing some similar form of post-election audit.
Minnesota, too, has much more recently
adopted its own post-voting audit procedure,
and the one time that it has been implemented
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so far (November 2006) was successful. While
more needs to be done, these steps are exam-
ples of how states might act to reduce the risks
of an Election Day meltdown.

8. POLICYMAKING IN THE AREA
OF ELECTION ADMINISTRATION IS
OVERLY PARTISAN.

In the course of conducting this study, it has
been disconcerting to learn the extent to which
the mindset of elected policymakers is not on
how to design the voting process for the pub-
lic’s benefit, but rather on how to advance one’s
candidacy or party. Perhaps it is too much to
expect state legislators and other political ac-
tors to think about the public interest, rather
than their own interests, when it comes to the
administration of elections. The cynic will say
that politicians will always think and act like
politicians. We believe, however, that legisla-
tors and other elected officials have the capac-
ity to rise above their narrow political interest
and act like “statesmen.” It may not happen
often, but when it does — as in the case of Wis-
consin’s legendary governor and senator
Robert LaFollette, Sr. — the history books re-
ward them. Each of the states we have studied
needs leaders from both major political parties
to transcend narrow-minded partisanship and
work together to strengthen their state’s elec-
tion ecosystem for the benefit of the people
whom they are sworn to serve.

9. URBAN ELECTIONS POSE
SPECIAL CHALLENGES.

Some of the most serious problems in the ad-
ministration of elections are in large cities like
Detroit, Cleveland, Chicago, and Milwaukee.
Greater attention therefore should be devoted
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to the special challenges of running elections
in urban localities. Social scientists need to
study this problem more systematically and
learn from studying other urban social systems,
such as schools, hospitals, and libraries.
Among other challenges, elections in an urban
setting require massive logistical coordination
at the precinct level for what is a large but one-
day event, staffed by volunteers. This makes
running elections different from running a
school or hospital, which is kept in continuous
operation day after day through permanent
employees.

The role of the poll workers looms large in any
jurisdiction, as discussed in more detail in
Chapter 9, but nowhere is the need for an ad-
equate number of qualified poll workers
greater than in urban precincts. Indeed, with
election processes increasingly complicated,
staffing the polls is an issue approaching crisis
levels. To an even greater extent than other
public functions, the fair administration of
elections depends on following procedures that
may make it difficult to recruit enough poll
workers. The need for bipartisan processes at
each polling place, for example, imposes a le-
gitimate constraint on poll worker recruiting in
some jurisdictions — such as the requirement
that they cannot all be of the same party. Our
research also suggests that the education level
of poll workers is a factor in the quality of serv-
ice provided to voters. To the extent that a lo-
cality’s public education system lags behind the
mean, it is likely to have difficulty staffing its
polls adequately. While there is no magical so-
lution, there is an undeniable need for greater
attention to the significant challenges that
urban electoral jurisdictions face in running

elections.
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CHAPTER 9

RECOMMENDATIONS FOR NINE AREAS OF ELECTION ADMINISTRATION

HAVING SET FORTH general observations in
the preceding chapter, we now turn to policy
recommendations for the nine areas of election
administration around which this study is struc-
tured. To some extent, these nine divisions are
artificial. As we have emphasized, election ad-
ministration in any state should be understood
as an ecosystem, consisting of numerous inter-
dependent components. Changing one part of
a state’s ecosystem — whether it is the equipment
used for voting, the way in which registration
lists are kept, or the institution with oversight
authority — will necessarily affect others. Thus,
our recommendations in each subject-matter
area will have implications for the entire state
ecosystem. We also emphasize that these rec-
ommendations are not meant to be a compre-
hensive recipe for national election reform,
something that would require a broader inquiry
than the geographically limited one presented
here. Still, the experience of the states we have
studied suggests some key improvements that
can be made in how elections are conducted
across the country.

INSTITUTIONAL ARRANGEMENTS

1. State election authorities must establish clear
lines of communication with local officials.

The five states we have examined all run their
elections differently. At the state level, an
elected secretary of state has authority over elec-
tions in Michigan, Minnesota, and Ohio. In
Wisconsin and Illinois, on the other hand, over-
sight responsibility is entrusted to bipartisan or
nonpartisan state boards. There are also consid-

erable differences in how local authority is dis-
tributed. In Ohio, for example, local authority
rests primarily with county officials; in Michigan
and Wisconsin, by contrast, municipal officials
have primary responsibility over elections.

We do not believe that our study provides a clear
basis for preferring either a particular state ad-
ministrative structure or a particular allocation of
authority among local entities. There are clearly
some disadvantages inherent in electing a state’s
chief election official on a partisan basis, foremost
among them the danger of real or perceived bias
in favor of that official’s party. Ohio’s former Sec-
retary of State Ken Blackwell served as the poster
child for such concerns in the 2004 and 2006
election seasons. Although many recent allega-
tions of partisanship have surrounded Republican
officials, the new Democratic secretaries of state
in Ohio and Minnesota are already facing criti-
cism for partisan decisionmaking. How these two
states move forward will likely provide some use-
ful information, given the partisan tensions that
exist within them.

While elected chief election officials present
some inescapable problems, there can also be
serious problems of accountability with ap-
pointed boards like Illinois” and Wisconsin’s.
The inertia built into a multi-member policy-
making body can make it difficult to take deci-
sive action when it is needed. When those
bodies are split along ideological or partisan
lines, it can also lead to gridlock.

One alternative to both of these predominant
models would be to move to an appointed chief
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election officer with professional experience
administering elections, selected through a
mechanism that ensures bipartisan consensus.
We discuss this idea further in Chapter 10 in
connection with our recommendations for
Ohio, where the problems of an elected chief
election officer have been greatest, and our
recommendations for Illinois, where the prob-
lems of an appointed state board are most ap-
parent.

As is the case with state election authorities,
there is no obvious answer to the question of
how best to allocate authority among local en-
tities. There are advantages and disadvantages
to allocating authority to municipal officials
rather than county officials, as Wisconsin and
Michigan do, and as Minnesota also does to a
lesser extent. The relatively small size of mu-
nicipalities may make them easier to manage.
On the other hand, smaller towns are likely to
have very limited staffs and budgets, making it
hard to perform the tasks essential to running
twenty-first century elections. In addition, en-
trusting authority to municipalities rather than
counties multiplies the number of local author-
ities running elections, thereby increasing the
difficulty of managing a state election system
in a manner that ensures equal treatment to all
voters throughout the state. Wisconsin exem-
plifies the tradeoffs of municipal election ad-
ministration. While the small size of most
municipalities makes it easier for the local
clerk to keep track of individual voters, it is dif-
ficult to ensure consistency across the 1,851
municipalities in the state — particularly when
many of their clerks do not even have email ac-

cess.

Despite their variations, there is one important
feature that well-run election systems share:
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strong lines of communication exist between
the state election authority and the localities
with direct responsibility for running elections.
It is vitally important that state officials be
ready and willing to answer questions from
local officials promptly and consistently. This
has been an attribute of Wisconsin’s and Michi-
gan’s election systems for many years, probably
because of the long tenure and professionalism
of the appointed state officials with responsi-
bility for election administration in both states.
By contrast, Ohio and Minnesota have both ex-
perienced serious problems in this area in re-
cent years, though their newly elected
secretaries of state have expressed a commit-
ment to making improvements. Illinois prob-
ably has the furthest to go of the five states in
making sure that there is consistency in the ad-
ministration of elections across the state.

No democratic value is more important than a
state’s obligation to treat its citizens equally.
Consistency in the administration of elections
is essential to achieve this value, yet every state
has some room for improvement in this area.
However authority is allocated among the
components of state and local government, it
is critical that the state’s chief election author-
ity provide clear guidance to local authorities

on how election laws are to be administered.

2. State legislatures must give their election
officials the tools to enforce consistency in the
application of state law across counties and
municipalities.

While communication is important, it is not
sufficient to ensure equality among a state’s
electoral jurisdictions and their voters. State
law must also ensure that state authorities have
the means to enforce consistency in the appli-



cation of election laws across the state. There
is little use in having policies on how elections
are to be run, however clear they may be, if
those policies are not followed.

There are different ways of enforcing localities’
compliance with state policies, involving both
carrots and sticks. Perhaps the most obvious
method is to entrust state officials with author-
ity to grant or withhold funds based on local
authorities’ compliance with state rules. An-
other alternative is to give the state’s chief elec-
tion authority power to commence litigation
against noncompliant localities. A more drastic
approach still is to vest the state’s chief election
authority with the power to discharge local
election officials who fail to discharge their du-
ties, as Ohio’s Secretary of State recently did
with the Cuyahoga County Board of Elections.
While giving the state’s chief election official
this power has the value of allowing this official
to ensure local jurisdictions comply with state
policies, it is a blunt tool with a significant
downside. Especially if the state’s chief elec-
tion official is a secretary of state elected on a
partisan basis, firing local officials can have a
polarizing effect, casting doubt on whether the
law is being administered in an evenhanded
fashion.

While this example demonstrates a need for
caution, it does not detract from the pressing
need for state legislatures to give the state’s
chief election officials the means by which to
enforce compliance with state policies. If
state officials do not have this authority — or
fail to exercise it appropriately — they run the
risk of lawsuits alleging unequal treatment
under Bush v. Gore and other voting rights
cases, like those which have already been filed
in Ohio.

3. States should regularly audit their laws and
consult with officials from peer states

to keep pace with a rapidly changing election
environment.

One of the most noteworthy aspects of election
administration in all five states is the degree of
change that has occurred in the past several
years. Much of this is attributable to HAVA,
which imposed new requirements with respect
to voting technology, provisional ballots, regis-
tration databases, and voter identification. Im-
plementation of these new federal
requirements presented a major challenge to
states, given that the new rules did not always
fit neatly with the preexisting election ecosys-
tems. An example is provisional ballots, which
were and remain seldom used in Michigan,
Minnesota, and Wisconsin because those states
have other ways of dealing with the problems
that HAVA’s provisional voting requirement
was designed to remedy.

It is unlikely that the period of dynamism in
the administration of elections will end any-
time soon. There will instead be continuing
change, as technology and other factors con-
tinue to alter the way in which democracy
functions.

After reviewing the five states” election laws, it
became clear that state legislatures have not
entirely kept pace with the changing election
environment. Some aspects of state election
laws seem designed for an era in which hand-
marked ballots were counted at a central loca-
tion, something that no longer predominates
in any of our states. Another area in which
state laws need updating involves the discon-
nect between state post-election processes and
the federal timetable for presidential elections.

As discussed below in our recommendations
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for post-election processes, this is particularly
difficult to understand given that Florida’s
2000 experience provided states clear notice of
this problem. To solve this problem, we en-
courage state legislatures to work with state
election administrators to engage in top-to-
bottom audits of state election statutes on a
regular basis.

We also believe that the states have much to
learn from one another. There is great value
in state election officials communicating with
each other about what has worked in their
states, from Michigan’s statewide registration
database to Wisconsin’s and Minnesota’s Elec-
tion Day Registration systems. Accordingly,
we suggest that election officials have periodic
meetings organized on a regional basis, as a
means by which to exchange information.
This already happens at the national level,
through such organizations as the National As-
sociation of State Elections Directors, and the
National Association of Secretaries of State, as
well as with the U.S. Election Assistance Com-
mission’s standards board. We believe that
there are common characteristics to Midwest-
ern states (and perhaps characteristics com-
mon to states in other parts of the country) that
would make regional meetings — for example,
an annual summit of Midwest state election of-
ficials — particularly useful.

VOTER REGISTRATION

4. States should work to improve both

access and accuracy by relaxing barriers to
registration and complying with existing

federal laws governing registration.

State registration requirements can sometimes
serve as a barrier registration. To be sure,
there are good reasons for having a voter reg-
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istration requirement — as all states in the
country except North Dakota do — including
the prevention of double-voting and voting by
those who are ineligible. Onerous registration
requirements, however, can impede participa-
tion. By contrast, making it easier to register is
one of the few reforms that has been demon-
strated to increase voter turnout.!

Congress recognized the link between regis-
tration and turnout fourteen years ago when it
enacted the National Voter Registration Act
(“NVRA”), requiring that states provide an op-
portunity to register at state motor vehicle and
welfare offices. More recently, HAVA required
that states implement statewide registration
databases, partly as a way of improving access
by increasing the accuracy of voter registration
lists. Unfortunately, there is reason to believe
that many states are not fully complying with
these laws. Several states, including some of
those studied in this report, are not yet in full
compliance with HAVA's statewide registration
database requirement.” Particularly troubling
is evidence that states are not complying with-
the NVRA’s requirements that states provide
voter registration opportunities at public assis-
tance agencies, such as state offices that pro-
vide services to people with disabilities.®
Thirty-one states reported a decrease in regis-
tered voters between 2004 and 2006.* Tt is im-
portant that the federal government enforce
these requirements and that states follow
them, in order to ensure that voters are al-
lowed to register and that their names will be
on the rolls when they come to vote.

Complying with federal law, while a necessary
precondition to improving voter registration, is
not sufficient. States should also work to find
other ways by which to make registration easier



for the voter. One of the best ways of doing
this is Election Day Registration ("EDR”), a
reform that has achieved great success in in-
creasing participation Minnesota, Wisconsin,
and the other states in which it has been im-
plemented. EDR also has the side-benefit of
virtually eliminating the need for provisional
ballots. Eligible citizens whose names do not
appear on the list when they come to the polls
need no longer vote provisionally, but can in-
stead register on the spot. While opponents of
EDR sometimes argue that it leads to greater
voting fraud, our five-state analysis shows no
evidence that this is the case. Consistent with
other research on the topic, we find no reason
to believe that voter fraud is more common in
EDR states than in other states.®

For states that remain wary of moving to
EDR, Michigan provides an intriguing exam-
ple of a half-step that may achieve some of the
same goals. Michigan allows voters to cast an
affidavit ballot if they swear under oath that
they registered before the deadline, despite
the fact that their names do not appear on the
list. This eliminates the problem created
when a mistake is made by a third party, such
as groups conducting registration drives,
NVRA agencies that fail to transfer registra-
tion forms to election authorities, or election
officials who make a data entry error. While
Michigan’s affidavit ballots are technically a
form of provisional ballot, they are presump-
tively counted, absent subsequent proof that
the voter is ineligible. This eliminates the
need for additional verification, which exists
in states like Illinois and Ohio that do not
have a comparable procedure. Of course,
Michigan’s process does not do anything for
voters who develop an interest in politics late
in the campaign season, after the deadline for

registration has passed, and therefore cannot
sign the required affidavit. Still, it does avoid
the risk that voters will have their votes de-
nied due to an administrative error. And one
option to serve voters who did not attempt to
pre-register would be a form of “provisional”
EDR, permitting new registrants at the polls
to cast provisional ballots that would count
upon subsequent verification of their registra-

tion information.

Other possibilities include expanding online
registration, as in Arizona and Washington.
John Anderson and Ray Martinez have urged
“automatic voter registration” for all high
school seniors, and Minnesota Secretary of
State Mark Ritchie supported a bill (vetoed
by the governor) that would automatically
register eligible citizens applying for a driver’s
license unless they declined.® In keeping with
the notion of states as laboratories for democ-
racy, this seems a worthwhile experiment for
Minnesota and other states.

Finally, states should continue working to im-
prove their statewide registration databases.
One uniformly desirable feature would be the
ability to correct and update the database
from each precinct on Election Day. How-
ever, in addition to the technological obstacle
of having sufficient electronic equipment,
such a system would pose difficult security
problems, as it would entail providing thou-
sands of volunteer poll workers with access to
the official database. But short of such real-
time updating of their voter databases, states
still could employ electronic poll books,
rather than paper ones, that could share in-
formation with each other across precincts
about who has voted, even if they did not
allow changes to the registration information
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itself. Working with one such master state list,
and following consistent statewide standards of
voter identification in the process, would re-
duce problems and make it even more difficult
to engage in Election Day fraud.

CHALLENGES TO VOTER ELIGIBILITY

5. If states allow challenges, they should
implement procedures that protect individual
voters and prevent bottlenecks at the polls.

Of the nine areas of election administration
we have considered, challenges to voter eligi-
bility is the area that has yielded the least in-
formation. Procedures for challenging the
eligibility of voters vary from state to state,
but the two basic types are 1) registration
challenges brought before Election Day, and
2) Election Day challenges, brought once the
voter enters the polls.

A commonplace in all five states is that these
procedures are not frequently used and, when
used, seldom successful at disqualifying any
voters. The Republican Party did pursue pre-
election challenges to voters in Ohio and Wis-
consin in October 2004. In Wisconsin, the
Milwaukee election board unanimously re-
jected the 5,619 challenges on a bipartisan
vote, finding they lacked evidence.” In Ohio,
a federal court enjoined the Republican
Party’s pre-election challenges to some 35,000
voters on due process grounds.®

Although there was considerable concern that
state challenge processes would be abused on
Election Day in 2004, that did not in fact hap-
pen. Of course, it may be that the litigation
surrounding voter challenges — especially in
Ohio, where four separate cases were brought
regarding the Election Day challenge process

178] From Registration to Recounts

— is one reason that they did not become a sig-
nificant problem in 2004. It is thus possible
that overly aggressive challenges could still
become a problem in future elections, exac-
erbating polling place lines or even being
used to intimidate voters. Another concern is
that challenges could be used for so-called
“vote caging,” in which mass mailings are sent
to registered voters and those returned as un-
deliverable are used as a basis for challenges.
Our research has uncovered very little evi-
dence of ineligible voters attempting to vote,
as might justify broad-based challenges to
voter eligibility. At the same time, the mere
existence of a challenge process, even if sel-
dom used, could be important in deterring
voter fraud or other improper attempts to in-
fluence elections. Accordingly, there may be
some justification for some form of challenge
procedure.

If states permit challenges to voter eligibility, the
challenge process needs several features if it is
to serve its purposes while also protecting the
rights of individual voters. First, the process
should be designed to resolve as many cases as
possible before Election Day. A large number
of challenges on Election Day could easily prove
disruptive, and make poll workers already diffi-
cult job even more difficult. Second, any chal-
lenge procedure must provide adequate due
process to voters, including an opportunity to
present evidence demonstrating their eligibility
tovote. Third, the process must deter an overly
aggressive use of challenges. For example, poll
workers might be empowered to limit the num-
ber of challenges that any one person could
lodge on Election Day, or to report anyone who
made several unwarranted challenges for some
form of post-election punishment.



PROVISIONAL VOTING

6. States should provide clear guidance to
local officials and poll workers on the
circumstances under which provisional ballots
should be issued and counted.

Enormous differences exist in how provi-
sional ballots are used among the five states
studied here. Ohio, for example, makes ex-
tensive use of provisional ballots — using
them not only for voters whose names do not
appear in the polling book at the precinct in
which they claim to be registered, but also for
some voters who have moved from one loca-
tion to another. In other states, provisional
ballots are seldom used. The EDR system in
place in Minnesota and Wisconsin, for exam-
ple, eliminates or sharply reduces the need
for provisional ballots, since voters whose
registration forms have been mishandled can
simply show up at the polls on Election Day
and re-register on the spot.

In general, we believe a system that reduces
the need for provisional ballots is preferable
to one that relies extensively on them. A
large number of provisional ballots increases
the risk that a close election will turn into a
protracted post-election fight. Improving the
registration process — both by easing registra-
tion and by increasing the accuracy of voter
registration lists — is one way that states can
reduce their reliance on provisional ballots.

Regardless of how extensively a state relies
on provisional ballots, it is essential that the
state set clear rules for both 1) who should
receive a provisional ballot and 2) the circum-
stances under which provisional ballots will
be counted. As part of the second set of
rules, each state must clearly specify all the

procedural steps to be taken in determining
whether a provisional voter was in fact regis-
tered as required by state law. For example,
it should specify whether local election offi-
cials are to check with the state motor vehicle
office or other registration locations. It
should also set clear rules for when a provi-
sional ballot should be counted, notwith-
standing some registration mistake. Each
state also should specify, for example,
whether a provisional ballot should be
counted when it is discovered that a third-
party registration group (like the League of
Women Voters or ACORN) made a mistake
in processing the voter’s form.

Equally important is that local authorities fol-
low the rules for counting provisional ballots
that the state has set. This is necessary to en-
sure that voters are treated consistently
across jurisdictions within the state. Thus,
local authorities should not be permitted to
adopt their own standards or procedures for
verifying provisional ballots, whether they are
more generous or more stringent than those
prescribed by the state. While local officials
in Ohio and Illinois appear to have imple-
mented their own processes, in some cases
out of an understandable desire to make sure
that all eligible voters have their votes
counted, it is absolutely critical that voters be
treated equally across counties. It is also crit-
ical that the process for verifying and count-
ing provisional ballots be transparent, so that
the public is assured that fair and equal

processes are being followed across the state.
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EARLY & ABSENTEE VOTING

7. States seeking to promote voter
convenience should consider in-person

early voting instead of no-excuse mail-in
absentee voting.

In recent decades, states have increasingly lib-
eralized their early and absentee voting rules.
Allowing some form of pre-election voting can
both make the process more convenient for
voters and take the pressure off the polls on
Election Day. Mail-in absentee voting, in par-
ticular, has become increasingly popular in re-
cent decades. Ohio is among the states that
have moved to “no excuse” absentee voting.

While there are undoubtedly some advantages
to pre-election voting, some words of caution
are in order. The most commonly recognized
risk is the greater potential for voter fraud,
given that the individual voter need not appear
at the polls in order to cast an absentee ballot.
There is, accordingly, no way of being sure that
the registered voter is in fact the one who cast
the ballot, or that the voter was not intimidated
or coerced into voting a particular way. Also
significant, although less commonly recog-
nized, are the mistakes that voters can make
when voting by mail. When voting from home,
voters do not have the advantage of notice
technology now available at polling places that
can alert them that they have overvoted (and
thus spoiled) their ballot. In addition, voters
can make mistakes such as failing to sign forms,
omitting necessary identifying information, re-
turning their ballots late, or using insufficient
postage, all of which may result in absentee
ballots not being counted.’

Notwithstanding these risks, some form of pre-
election voting has some undeniable advan-
tages. Although there is little evidence that
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expanded early or absentee voting will substan-
tially increase turnout,'’ these practices do en-
hance voters’ convenience. In addition, they
can take the pressure off the polls on Election
Day, thus minimizing both the lines that other
voters face and the difficulties that poll workers
face.

Accordingly, we suggest that jurisdictions in-
terested in promoting voter convenience con-
sider in-person early voting. Because
in-person early voters have the advantage of
notice technology, there is less risk of their in-
advertently overvoting or undervoting. It also
reduces the risk of fraud. Finally, early voters
avoid some of the things that can go wrong
with mail voting — like failing to include
enough postage or returning the ballots too
close to the deadline, resulting in their exclu-
sion from the tallies.

VOTING TECHNOLOGY

8. States must ensure that localities provide an
adequate number of ballots or machines, that
equipment is thoroughly tested before Election
Day, and that poll workers are

properly trained.

The years since the 2000 election have seen a
massive transformation in the equipment used
for voting. Like most other states, the five states
we have examined now use either direct record
electronic ("DRE”) or precinct-count optical
scan equipment for polling place voting. Na-
tionwide, jurisdictions moving to DRE equip-
ment saw the sharpest decline in the number of
uncounted votes (combined overvotes and un-
dervotes), although both types of equipment
considerably improve accuracy."! There have of
course been well-publicized problems with the
implementation of DRE equipment in some



places. Most notable among the states we have
studied are problems in Cuyahoga County,
Ohio, which implemented a DRE system with a
voter verifiable paper trail.

Optical-scan systems have arguably been easier
to implement, particularly in those jurisdictions
(like Ohio and Wisconsin) that require a voter
verifiable paper record. They are not, however,
without limitations. They are difficult to use for
in-person early voting and vote centers, in com-
parison to DREs, which can more readily ac-
commodate multiple ballot styles at a single
location. DREs also are more easily adapted to
last-minute changes in the ballot — for example,
court orders requiring that a certain candidate’s
name be added to or omitted from the ballot.
DREs can also accommodate multilingual and
disabled populations more easily than optical
scan systems. Relatedly, DREs can accommo-
date an unexpected increase in the number of
voters at a particular location without the need
for printing additional ballots — something that is
of special concern in EDR states, given the dif-
ficulty of predicting how many people will show
up to vote at each precinct. With optical scan or
other paper ballots, by contrast, it is necessary
to print an excess of ballots in advance of the
election, some of which will ultimately go to
waste, although when turnout is unexpectedly
heavy, voters waiting to use DRE equipment
may suffer longer lines than those voting on op-
tical scan ballots. Finally, DREs eliminate the
problem of ambiguously marked ballots (which
can still arise with optical scan systems), and with
it one potential source of post-election litigation.

Given that both optical scan and DRE sys-
tems have advantages, we do not make any
definitive recommendation on the type of
equipment that should be adopted. In fact,

decisions about which equipment works best
may well vary from jurisdiction to jurisdiction.
In addition, the limited funds available for
voting technology mean that most jurisdic-
tions are likely to continue using the type of
equipment currently in place, at least for now.
It is quite possible that there will be a need
to make further changes in voting technology
— and that the technology itself will be vastly
different — in the next five or ten years, a
problem that requires more study than has
been possible in this report.

Whatever type of equipment is used, election
officials can and should take steps to mini-
mize the risk of problems. One obvious step
is for state and local officials to make sure that
an adequate number of machines are in place
to deal with the number of voters that can
reasonably be expected to appear on Election
Day. Some urban precincts experienced se-
vere problems with lines in 2004 because
there were not enough voting machines in
place, and it is essential to avoid this in 2008.
Second, there must be adequate pre-election
testing of hardware and software. One possi-
bility is the approach presently being taken in
Ohio, with a testing process that has both bi-
partisan consensus on methodology and bi-
partisan oversight of how it will proceed, in
the form of an advisory committee of county
elections officials.'* Third, poll workers must
be trained in how the equipment is to be used
and, importantly, in what to do if problems
arise on Election Day.

One area for which training is essential is the
accommodation of people with disabilities.
HAVA requires that a disability-accessible vot-
ing machine be made available at every
polling location. But if voters are not aware
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that this equipment is available, or are unsure
of how to use it, then it is likely to go unused.
If HAVA’s promise of independent voting is to
be made a reality, poll workers also should re-
ceive specific instruction on how to use the
accessible equipment, as well as training on
how to use the regular voting equipment.

POLLING PLACE OPERATIONS

9. State and local officials must experiment
with ways of recruiting qualified poll workers
and training them to perform the difficult tasks
that we expect of them.

Among the greatest challenges facing all five
states is the difficulty in staffing polling places

TABLE 6A

with an adequate number of sufficiently
trained workers. This problem, exacerbated by
changing technologies and procedures, cre-
ates the conditions in which any number of
things could go wrong in the administration
of the voting process: late openings of polling
places, excessive machine failures, lost sup-
plies, breaches in chain-of-custody proce-
dures, and so forth. Larger, economically
depressed urban areas like Chicago, Detroit,
Milwaukee, and Cleveland are especially
likely to have more difficulty in adequately
staffing polling places, and at the same time
more likely to be vulnerable to Election Day
pressures and problems. One reflection of the
added challenges facing urban precincts are

PROVISIONAL VOTING IN LARGE JURISDICTIONS

OHIO, ILLINOIS, AND MICHIGAN

November 2004

Total Provisional % PB Cast PB % PB % PB Counted/
Ohio Jurisdiction Ballots Cast Ballots Cast  Total Cast Counted Counted Total Cast
Cuyahoga Cty (Cleveland) 687,255 25,309 3.68% 16,750 66.18% 2.437%
Franklin Cty (Columbus) 533,575 14,462 2.71% 12,124 83.83% 2.272%
Hamilton Cty (Cincinnati) 433,063 14,564 3.36% 11,035 75.77% 2.548%
Ohio State Total 5,722,443 158,642 2.77% 123,548 77.88% 2.159%

Total % PB Cast PB % PB % PB Counted/
Illinois Jurisdiction Ballots Cast PB Cast Total Cast Counted Counted Total Cast
Chicago 1,056,830 22,611 2.14% 13,838 61.20% 1.309%
Cook Cty 1,024,867 10,425 1.02% 5,425 52.04% 0.529%
lllinois State Total 5,350,493 43,464 0.81% 22,238 51.16% 0.416%

Total % PB Cast PB % PB % PB Counted/
Michigan Jurisdiction Ballots Cast PB Cast Total Cast Counted Counted Total Cast
Wayne Cty (Detroit) 874,861 2,244 0.26% 918 40.91% 0.105%
Michigan State Total 4,875,692 5,610 0.12% 3,227 57.52% 0.066%

Source: Ohio Secretary of State, Michigan Secretary of State, and Illinois State Board of Elections
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the higher rates at which provisional ballots
are often cast there, as shown in Table 6A and
6B.

Legislatures in each state have not done
enough to address this critical need. Rather,
they seem content to let local officials muddle
through, election after election, in the face of
increasing difficulty staffing the polls. In this
regard state legislatures also seem to be rely-
ing instead on the election officials’ prayer of
“God, let this not be a close election.” Unfor-
tunately, absent greater leadership, states will
resolve this problem only in response to the
occurrence of some major failure, rather than
preventing it in the first place.

TABLE 6B

One possibility is to move toward more ag-
gressive reliance on high school students.
Some of the election officials we interviewed
report success in this regard. Another possi-
bility is to consider making Election Day a
school holiday. This would allow the recruit-
ment of both teachers and students as poll
workers. But resolving the poll worker crisis
is also likely to require that more money be
devoted to recruiting and paying poll workers.
While the solutions to the poll worker crisis
are not obvious, it is clear that this is a severe
problem that demands innovation. Local en-
tities should be encouraged — and funded - to
experiment with new ways of attracting poll
workers.

PROVISIONAL VOTING IN LARGE JURISDICTIONS

OHIO, ILLINOIS, AND MICHIGAN

November 2006

Total Provisional % PB Cast PB % PB % PB Counted/
Ohio Jurisdiction Ballots Cast Ballots Cast  Total Cast Counted Counted Total Cast
Cuyahoga Cty (Cleveland) 469,930 17,656 3.76% 11,683 66.17% 2.486%
Franklin Cty (Columbus) 385,863 19,612 5.08% 16,973 86.54% 4.399%
Hamilton Cty (Cincinnati) 296,420 12,569 4.24% 10,331 82.19% 3.485%
Ohio State Total 4,186,207 129,432 3.09% 104,581 80.80% 2.498%

Total % PB Cast PB % PB % PB Counted/
lllinois Jurisdiction Ballots Cast PB Cast Total Cast Counted Counted Total Cast
Chicago 670,222 7,464 1.11% 1,308 17.52% 0.195%
Cook Cty 680,693 3,275 0.48% 1,381 42.17% 0.203%
Illinois State Total 3,587,676 15,875 0.44% 5,874 37.00% 0.164%

Total % PB Cast PB % PB % PB Counted/
Michigan Jurisdiction Ballots Cast PB Cast Total Cast Counted Counted Total Cast
Wayne Cty (Detroit) 650,109 1,361 0.21% 483 35.49% 0.074%
Michigan State Total 3,852,008 2,426 0.06% 952 39.24% 0.025%

Source: Ohio Secretary of State, Michigan Secretary of State, and Illinois State Board of Elections
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BALLOT SECURITY

10. State election integrity efforts should focus
on “insider” fraud.

One encouraging aspect of our study is that it
found little contemporary evidence of voter
cheating. While Illinois in particular has a sor-
did history of election fraud, those incidents
appear to be diminishing. The statewide reg-
istration databases required by HAVA should
further decrease the risk of voter fraud, by al-
lowing detection of those attempting to regis-
ter and vote in multiple jurisdictions.

That does not mean that corrupt election prac-
tices are entirely a thing of the past. Both
Michigan and Illinois have experienced recent
incidents of insider corruption. This decade,
Ilinois has prosecuted vote buying schemes,
and Michigan and Illinois have each seen
local elected officials run programs of im-
properly influencing absentee voters. There
is a corresponding need to promote rigorous
adherence to procedures designed to ensure
ballot integrity. Foremost among those pro-
cedures are the investigation of cases in which
a large number of absentee ballot requests
come from a single address. States should
also make sure to verify signatures on absen-
tee ballots with those submitted on registra-
tion forms. Also  important are
chain-of-custody rules, both for electronic
voting technology and for paper ballots.

States should be cautious, however, in insti-
tuting practices that might constitute barriers
to participation in the name of preventing
fraud. Rather, any new voting requirements
should be tailored to documented instances
in which ineligible people have voted. The
identification requirements in Michigan and
Ohio are particularly worth watching in 2008,
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especially in terms of their impact on voter
participation.

POST-ELECTION PROCESSES

11. States should re-examine their post-
election procedures to ensure the evenhanded
and prompt resolution of disputes.

There is perhaps no more worrying area of elec-
tion administration than the processes for re-
solving close and disputed elections. Each of
the states we examined would benefit from a
thorough analysis of their post-election proce-
dures. This area can be broken down into three
parts: 1) the procedures used for canvasses, re-
counts, and contests, 2) the institutional mech-
anism available for judicial review, 3) the
timetable for resolving post-election disputes.

On the first point, it is of utmost importance
that the process for counting votes and con-
ducting recounts be above reproach. That
means that it be conducted either by nonpar-
tisan officials or by bipartisan teams. In either
event, the transparency of the process should
be paramount. That includes having proce-
dures that will allow for the transparent resolu-
tion of post-election disputes over ballot
security. A good example is Wisconsin, which
recently enacted a law allowing for the disclo-
sure of the electronic voting system’s source
code (subject to confidentiality requirements)
in the event of a disputed election. This would
avoid the ongoing controversy over the 2006
race for Florida’s 13th Congressional District,
in which the losing candidate has been denied
access to the software code that could have
shed light on the nature of the problem that
caused over 18,000 undervotes in Sarasota
County.



Second, states should consider restructuring
the forum for judicial review of post-election
disputes. Ideally, judges resolving election dis-
putes should be above the partisan fray. But
as explained above, it is doubtful whether the
state judiciaries in any of our subject states
could live up to this ideal in the event of a dis-
puted statewide election. When a state’s
supreme court is dominated by members of
one party, or has a reputation for voting on
party lines, and especially when those judges
are themselves subject to re-election or reten-
tion, there will always be questions about their
impartiality. Although federal judges are ap-
pointed for life, it is not at all clear that the fed-
eral courts — including the current Supreme
Court — will provide the sort of neutral arbiter
that is needed either. One possibility is for
states to consider creating specialized election
courts to deal with post-election disputes.
One of us has proposed that such an institu-
tion might consist of four sitting judges, des-
ignated to serve on the election tribunal at set
intervals by the leaders of the state legisla-
ture’s two largest parties in both chambers,
with these four judges in turn unanimously
selecting a fifth member of this special tribu-
nal.'’® We offer further thoughts on this in
Chapter 10, in discussing potential reforms in
Ohio and Illinois.

Finally, states should attend to the timetable
for resolving post-election disputes. This is
especially important for presidential elec-
tions, given the safe harbor and Electoral Col-
lege meeting dates detailed at the end of
Chapter 6. Several states have failed to con-
sider the “safe harbor” timing problem, some-
thing that is particularly difficult to excuse
given that states have been on notice of this

problem since 2000.  Yet the contest

timetable is not exclusively a presidential
election problem. In any race it is quite pos-
sible to imagine post-election disputes being
left unresolved for months after those elected
are supposed to be sworn in — as indeed has
happened with respect to Florida’s 13th Con-
gressional District representative in 2006.
Every state should have a procedure in place
for resolving election disputes fairly and
promptly. To be sure, these values will some-
times be in conflict. But finality, along with
access and integrity, is an essential value in
our democracy. Thus, state procedures must
provide a means by which to conclusively re-
solve elections within a reasonable, pre-
scribed time after Election Day.

12. Congress should revisit the federal law
governing the resolution of presidential

election disputes to allow states more time to
complete their recount and contest processes.
We have been wary of making new recommen-
dations for federal election reform in this re-
port. That is partly because we believe
Congress should remain cautious about impos-
ing new requirements on the states without
considering particular elements of state ecosys-
tems that may make a one-size-fits-all solution
inappropriate. Relatedly, we believe that the
results of HAVA must be comprehensively
evaluated before a new set of systemic reforms
is mandated.

Notwithstanding this caution, the timetable for
resolving presidential elections is an issue to
which Congress should attend. Under the
present system, there is relatively little time for
states to resolve post-election disputes before
the “safe harbor” date (thirty-five days after the

election), or even by the date on which the
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presidential electors are to meet (forty-one
days after the election). States that fail to reach
a conclusive resolution of post-election dis-
putes by the safe harbor date risk having the
allocation of their electors decided by the
House of Representatives. Accordingly, as
one of us has previously suggested, Congress
should move back the Electoral College
timetable by several weeks, making the safe
harbor date December 31 and having presi-
dential electors cast their votes on January 3.1
This reform would add from seventeen to
twenty-three days (depending on the year) to
the time available for resolving an election con-
test and could be accomplished without affect-
ing the constitutionally established date for
presidential transitions of January 20.
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CHAPTER 10

SPECIFIC REFORMS FOR THE FIVE STATES

AS PART II DEMONSTRATES, the election
ecosystems of Illinois, Michigan, Minnesota,
Ohio, and Wisconsin vary widely in certain fea-
tures, while having substantial similarities in
others. Some of their similarities may reflect
common historical roots, while others are the
result of more recent innovations and ap-
proaches. The Help America Vote Act
(“HAVA”) obviously also has forced a certain
similarity on these and other states. Yet impor-
tant variations exist even with respect to how
each state is meeting key HAVA requirements,
such as the statewide voter database require-
ment and the demand for new voting technol-
ogy. In some instances, these and other
state-by-state variations reflect deliberate
choices. In other cases, they are largely the re-
sult of historical circumstance.

In all five states, certain aspects of their elec-
tion ecosystems seem quite stable, and other
aspects remain quite fluid. Some matters of
election administration are fluid today in part
because they remain under intense pressure
and scrutiny, even to the point that some re-
formers might be accused of promoting change
merely for its own sake. As previously sug-
gested, however, we believe that continuity
also is critical to sound election administration.
At the same time, some changes in election ad-
ministration are inevitable, and often war-
ranted.

Recognizing both the unique characteristics of
each state, as well as the importance of main-
taining continuity wherever appropriate, this
final chapter recommends reforms tailored to

the existing election ecosystems of each of the
five states in this study. We have favored re-
forms that are practical and, we believe, polit-
ically feasible. We have also kept our list of
recommendations short, presenting for each
state only what we view as the three most im-
portant priorities, both to maximize the ability
of policymakers to focus on a few critical goals
and to reduce the prospects of destabilizing

change.

We discuss the states in the same order that we
presented our description of their election
ecosystems in Chapters 3 through 7, starting
with Ohio and then proceeding through Illi-
nois, Michigan, Wisconsin, and Minnesota.
Our specification of three priority reforms for
each state should not be understood as a sug-
gestion that policymakers ignore the other is-
sues identified in the preceding chapter.
Rather, the recommendations in Chapter 9 and
the ones that follow in this chapter should be
seen as complementary.

OHIO REFORMS

Our priority reforms for Ohio all involve steps
to take partisan politics out of election admin-
istration. This is not to denigrate the efforts of
current Ohio Secretary of State Jennifer Brun-
ner, which if successful are likely to bring im-
provements to Ohio’s statewide registration
database, poll worker recruitment and training,
voting technology, and other areas. Accord-
ingly, our three proposed reforms — improving
bipartisan cooperation, changing the method
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by which the state’s chief elections official is se-
lected, and creating a specialized neutral tri-
bunal for the resolution of election contests —
are far from the only possible improvements
the state could make to its election ecosystem.
They are, however, major systemic reforms
with the potential to influence a number of
more particular needs.

1. Develop bipartisan leadership over

election administration.

What Ohio’s election ecosystem needs more
than anything else is a sense of shared steward-
ship. Consider Cuyahoga County, a thorn in
Secretary Blackwell’s side in 2004 and 2006,
which Secretary Brunner addressed by remov-
ing the prior board of elections. When some-
thing next goes wrong in an election there,
Secretary Brunner now owns the problem.
This may have been a necessary step, but it
would be better if there were bipartisan, joint
ownership of Cuyahoga County’s challenges, so
that the Republicans no longer have the same
incentive to claim there is a problem that the
Democrats did in 2004 and 2006, and instead
all are genuinely concerned about minimizing
the risks and promoting sound election admin-
istration.

A useful model is the bipartisan advisory com-
mittee composed of county elections officials
that Ohio recently created to verify the reliabil-
ity of its voting machines." Ohio should de-
velop a similar bipartisan approach to prepare
to handle the variety of election administration
issues that can be expected to arise in the 2008
election and beyond. An election reform sum-
mit between Secretary Brunner, other key De-
mocrats, and key Republicans, would be one
method of doing so. Such an approach could
establish bipartisan buy-in concerning both
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Cuyahoga County and the rest of the state and
promote a joint commitment to identifying and
solving the key issues. This type of bipartisan
planning and leadership ought to be within
easy reach of Ohio’s many thoughtful and gen-
uinely concerned political leaders. Absent such
shared stewardship, election administration
problems all too often will continue to serve as
fodder for partisan attacks, rather than promot-
ing real improvements.

2. Replace the elected chief election officer
with a nonpartisan appointee.

A related reform would be to take election ad-
ministration entirely out of the hands of a par-
tisan elected official and instead place it in the
hands of an appointed professional. Without
detracting from either Secretary Brunner’s or
Secretary Blackwell’s knowledge and under-
standing of election administration matters,
the fact that they became the state’s chief elec-
tion officer only by winning a partisan election
inevitably compromises their effectiveness. A
promising alternative would be to transfer re-
sponsibility for state election administration to
a nonpartisan official with significant election
administration experience.

In reflecting on the value of having a nonpar-
tisan professional serve as a state’s chief elec-
tion officer, we have considered as an analogy
the role of the chairman of the Federal Re-
serve in guiding and influencing the national
economy. Although Alan Greenspan, recently
retired, perhaps best exemplifies the substan-
tial contributions that nonpartisan profession-
als can make in this position, his successor and
his numerous predecessors also make the case
that in certain matters of public administration
appointed experts can provide highly effective
leadership. We see no reason, other than po-



litical inertia and partisan interests, that mat-
ters of election administration should not be
overseen by officials selected through a mech-
anism that will promote nonpartisanship and
professionalism.

One possible model is that which Wisconsin has
recently adopted (discussed in Chapter 6), in
which a board nominated by former judges and
appointed with bipartisan consensus is respon-
sible for selecting a chief elections administra-
tor. Another is that which Professor Rick Hasen
has proposed, in which the state’s chief election
official would be nominated by the governor
and confirmed by a supermajority of the state
legislature.? Still another possibility is to have
the governor appoint a chief election officer
from three nominees submitted jointly by the
majority and minority leaders in the state legis-
lature. In any event, the chief election officer
should be given substantial stature, akin to that
of the secretary of state or the attorney general,
and a term of at least four years.

3. Create nonpartisan tribunals to resolve
election disputes.

When matters of election administration be-
come the subject of a legal dispute, candidates
and the public need a tribunal, whether within
the state’s regular judiciary or elsewhere, that
all sides are prepared to trust. This is espe-
cially true in post-election proceedings, which
traditional courts are not well-suited to handle,
both in terms of how rapidly these proceedings
should be resolved and in terms of the awk-
wardness of having the judicial branch of gov-
ernment determining the membership of
another branch of government. Indeed, his-
torically courts lacked jurisdiction over election
contests, until state legislatures charged the
courts with resolving them.?

As discussed in Chapter 9, one option would
be to structure in advance an impartial admin-
istrative tribunal to handle election administra-
tion disputes, with members selected through
bipartisan consensus. Having such a tribunal
ready obviously would provide some advan-
tages, in terms of both the speed with which it
could resolve a contest and the preparation and
insight it could bring to the task. But to the ex-
tent that empaneling such a tribunal as a form
of contingency planning is too costly, another
alternative would be to place responsibility for
adjudicating certain election disputes in a spe-
cial tribunal to be constituted only in response
to the commencement of an election contest.
The panel might be constituted like some arbi-
tration panels, with both sides to the contest
picking one member of the tribunal, and those
members in turn agreeing upon a third person
to serve with them in hearing the contest.*

Yet another alternative would be to leave elec-
tion contests to the state’s judiciary, but change
the manner in which judges are chosen from
election to merit selection. Such a reform ob-
viously has ramifications well beyond election
disputes, and may not be politically feasible.
But an elected judiciary inevitably has the
problem of an appearance of bias in its resolu-
tion of the elections of other officials. Letting
judges who have been appointed on merit ad-
judicate election contests would reduce, but
not necessarily eliminate, this problem.

ILLINOIS REFORMS

For somewhat different reasons, our top prior-
ity reforms for the election ecosystem of Illi-
nois also involve steps that would reduce
partisan influences on the system. More than
in Ohio, however, these reforms also can be
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thought of as efforts to enhance the profession-
alism with which Illinois elections are adminis-
tered. They are: replace the relatively
toothless State Board of Elections with a single
state elections director, make local election ad-
ministrators more accountable for following
proper procedures, and resolve election dis-
putes before special tribunals, instead of leav-
ing such matters to elected judges.

1. Replace the state board of elections with a
statewide elections director.

Of the five states in this study, Illinois stands in
the greatest need of sweeping change to the
administrative structure of its election ecosys-
tem. Compared to its counterparts in other
states, the current state board of elections pro-
vides far less value to Illinois” local election ju-
risdictions, both as a result of its general
disengagement from the practical difficulties
facing local election officials, and in terms of
its almost complete failure to promulgate ad-
ministrative regulations and guidelines to help
enhance statewide consistency. The state
board of elections should be scrapped in favor
of a single nonpartisan statewide chief election
officer.

We recognize that this is a dramatic reform,
one that will be politically difficult to imple-
ment. Still, it is desperately needed, and it will
be unfortunate if its realization must come in
response to a critical election failure that might
otherwise have been prevented. Accordingly,
with a hope that some Illinois reformers will
pursue it seriously, we offer a few brief
thoughts about the structure and function of
this new position.

As with Ohio, we think the Federal Reserve
model is instructive. In Illinois, a professional
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state elections director should be given author-
ity to prescribe and enforce statewide unifor-
mity with respect to certain election
administration procedures, including the rules
applicable to provisional voting. Without de-
veloping such uniformity, Illinois runs the risk
of (and might even benefit from) a type of law-
suit akin to the Ohio case of League of Women
Voters v. Blackwell, discussed in the Ohio
chapter. Indeed, one federal district court in
linois has already held that disparities in
residual vote rates across jurisdictions sufficed
to state an Equal Protection violation,” and
barring a change in the state board of elections,
similar litigation might be the only mechanism
for prodding the state to produce appropriate
statewide consistency. The state director also
should have the ability to equalize funding for
electoral resources throughout the state, as
well as the authority to enforce state rules, and
thus consistency among local jurisdictions, in
the manner described in Chapter 9's recom-
mendations on institutional reform.

2. Increase trust in the integrity of state
elections by making local election officials
more accountable.

In a number of respects, Illinois’ local election
officials could better fulfill their duties in a
manner that would both enhance public un-
derstanding and trust while also reducing the
likelihood of election problems. One specific
improvement would be to require that all local
boards of election be evenly bipartisan, in the
Ohio model. Local boards that are effectively
controlled by one party breed public cynicism
and increase the chances of both mistakes and
deliberate wrongdoing.

On a related note, Illinois must ensure that all
steps of the vote counting and canvassing



process remain both publicly transparent and
auditable. Illinois also should redouble its ef-
forts to ensure that local jurisdictions comply
with the mandatory audit requirement, de-
scribed in more detail in Chapter 4, which ap-
parently is sometimes ignored. The state
board of elections must take steps to ensure
all localities satisfy this requirement, and se-
rious penalties should result from noncompli-

ance.

Local jurisdictions also should be required to
comply strictly with the statutory requirement
of ensuring partisan balance among precinct
workers.® This will require more creative efforts
to recruit poll workers in some locations, per-
haps especially among youth. We discuss some
possible approaches to recruiting election vol-
unteers as a Minnesota reform below. But we
note here that aggressive reliance on student
poll workers might also have an additional value,
to the extent that youth may be less likely to be
tied to existing avenues of political corruption.

3. Create nonpartisan tribunals to resolve
election disputes.

Our third recommended reform is that Illi-
nois, like Ohio, create a special tribunal for
adjudicating post-election contests. This
would complete the creation of an impartial,
nonpartisan, and trustworthy institutional ar-
chitecture to handle the vote-counting
process, including in the disputed elections
where it comes under the most pressure.
Short of creating a special elections tribunal,
the state could move its judiciary as a whole to
a merit selection basis, although as a political
matter this seems much less likely to happen
than creating a special elections court.

MICHIGAN REFORMS

Michigan faces the same need as Ohio and Illi-
nois to develop an alternative tribunal to han-
dle election litigation, other than its highly
politicized supreme court. In other respects,
however, Michigan’s election ecosystem is in
better health and does not cry out for sys-
temwide reform like Ohio and Illinois.
Nonetheless, some of its more particular prob-
lems still manage to affect many aspects of its
ecosystem. Accordingly, our first recommen-
dation is that the state redouble its efforts to
update and correct its Qualified Voter File,
particularly in Detroit and other urban centers.
Second, we suggest that the state legislature
consider granting the secretary of state greater
authority over local election officials. Third,
we encourage the state to do all that it can to
ease the burden of finding and training local
poll workers.

1. Update the Qualified Voter File.

Because of its importance in several areas of
election administration — including the regis-
tration process, polling place operations, provi-
sional voting, and absentee voting — Michigan’s
Qualified Voter File (“QVF”) continues to war-
rant significant attention. Perhaps because the
QVF has been in existence for a decade (much
longer than most of the statewide databases
developed in response to HAVA), it may be in-
creasingly burdened by its outdated entries,
most of which may have lingered in the data-
base since its creation. These outdated entries,
which have been declining sharply after each
election but still may number close to one mil-
lion, both increase administrative costs and
burdens and provide opportunities for absen-
tee ballot fraud of the kind that allegedly has

occurred in Detroit in recent years. If done
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properly, purging these entries from the QVF
would result in a meaningful improvement to
the state ecosystem, particularly to the extent
that it reduced absentee ballot issues.

Maintaining the QVF is primarily a local func-
tion, however. It is the larger urban areas of
the state that have the greatest need to update
their files, but also may face greatest difficulty
finding sufficient resources to do so quickly.
Michigan therefore should work to assist these
areas to improve the accuracy of their QVF
files, including providing them with funding
and other forms of support for a short-term
campaign to bolster existing efforts to elimi-
nate the deadwood. Once these outdated en-
tries are eliminated, it should be much easier
for local jurisdictions to keep their lists up-
dated using periodic references to change of
address notices, master death files, and the

like.

2. Ensure that the state’s chief election
authority has sufficient tools to enforce
consistency among municipalities.

Michigan’s chief election officer, its secretary
of state, is a partisan elected official like Ohio’s.
Yet the Michigan office has not been affected
by the same level of allegations of partisan be-
havior as has its Ohio counterpart. Instead, the
Michigan Bureau of Elections has long been
widely respected for its professionalism.
Meanwhile, however, Michigan’s state admin-
istrative structure does partake of a weakness
not shared by Ohio, in that the Michigan Sec-
retary of State has less authority to ensure con-
sistency in the administration of elections
among municipalities.

Consider, for instance, the absentee ballot
problems that came to light in Detroit in
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2005. As described in Chapter 5, a state court
eventually stripped the Detroit clerk of all au-
thority over absentee balloting in the city and
brought in the secretary of state and the
county clerk’s office to take it over from the
city. Yet without the court’s involvement, the
secretary of state appears to have been rela-
tively powerless to take any direct action
against the city clerk. It would benefit the
state’s election system if the state’s chief elec-
tion officer had some direct authority to en-
force compliance with state policies or
withhold funds from local jurisdictions that
fail to do so, perhaps supplemented by addi-
tional ability to audit the conduct and per-
formance of local jurisdictions on a regular
basis. We discussed these possible enforce-
ment mechanisms in more detail in Chapter
9, as among the institutional reforms that all
states should consider. This reform may have
particular salience for Michigan, given the
state’s recent history and the diffusion of au-
thority among so many municipal officials.

3. Improve poll worker recruitment

and training.

In hindsight, it seems likely that at least some
substantial portion of the difficulties that De-
troit has experienced in recent years resulted
from inadequate training of “election judges”
or poll workers. When poll workers do not
perform their duties properly, all kinds of elec-
tion problems can and usually will occur. Ac-
cordingly, as described in Chapter 9, this is a
weak link in all state election ecosystems today.
Indeed, we feature it as our top reform in our
discussion of Minnesota below, where we pres-
ent a few thoughts about experimental ap-
proaches to recruiting more youth as poll
workers.



We believe that Michigan also would be well-
served by focusing attention on this reform in
two fairly different respects. First, anumber of
the state’s smaller municipalities report having
to work harder each election to find an ade-
quate number of election judges. Before this
recruiting difficulty becomes a true crisis, state
officials should work with local officials to cre-
ate and implement a strategy for ensuring that
all polling places are adequately staffed. Sec-
ond, in the state’s larger jurisdictions, such as
Detroit, the problem just as often may be that
the poll workers are not sufficiently trained
and prepared to handle the array of issues that
arise under the pressures and stresses of Elec-
tion Day. Some form of enhanced training, as
Detroit has begun to use, and perhaps an audit
of the training programs, therefore may be in
order to ensure that these programs in fact ac-
complish what they need to accomplish.

WISCONSIN REFORMS

Because of the creation earlier this year of its
new Government Accountability Board
(“GAB”), Wisconsin is in the middle of a major
realignment of its statewide election adminis-
tration system. Its first priority therefore should
be to ensure continuity and effectiveness in the
manner in which state officials oversee state
elections. At the same time, Wisconsin must
continue working to resolve the problems that
have plagued its statewide registered voter data-
base. Finally, the state legislature should con-
sider how to improve its post-election processes.

1. Create a strong election division of the new
Government Accountability Board.

In contrast to other states, Wisconsin has a
state institutional structure that seems well-de-

signed to promote evenhanded decision mak-
ing. Rather than vesting power in a partisan
elected official or a board controlled by one of
the parties, Wisconsin has just created a Gov-
ernment Accountability Board (“GAB”) con-
sisting of retired judges who must be
confirmed by a supermajority of the state sen-
ate, as described more fully in Chapter 6. This
structure provides a basis for optimism that the
new GAB will operate by consensus, rather
than serving the narrow interest of one party
or the other. But the GAB must work expedi-
tiously to establish its election division and to
give that division the authority and resources
needed to ensure consistency in the state’s ad-
ministration of elections.

Indeed, while this institutional structure is
promising, it is much too early to say whether
it will actually work, and a number of institu-
tional issues remain to be worked out. Fore-
most among them is the precise relationship
among the components of the GAB. What is
quite clear is that, with the 2008 election sea-
son already upon us, it is essential for any nec-
essary institutional changes to be made
promptly — including the board’s selection and
appointment of its legal counsel and its elec-
tions division administrator, as well as the de-
lineation of the responsibilities of these two
offices.

As discussed next, Wisconsin also faces a press-
ing need to improve its statewide voter registra-
tion system (“SVRS”), if it is to serve the needs of
local election officials (and voters) and the pur-
poses contemplated by Congress. A well-func-
tioning elections division is critical to
accomplishing these improvements. In this re-
spect, Wisconsin might learn from the difficult
experience of the U.S. Election Assistance Com-
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mission, which was hampered both by the late
appointment of its commissioners, and by Con-
gress’ failure to fund it adequately in the initial
stages of its work.” Analogously, the GAB’s elec-
tions division must be given adequate enforce-
ment authority, to ensure consistency among the
state’s 1,851 municipalities. The large number
of electoral jurisdictions in Wisconsin creates an
enormous challenge in promoting uniformity
and avoiding differential practices among mu-
nicipalities that could give rise to Equal Protec-
tion concerns. The GAB’s elections division
must have the power not only to clarify the pro-
cedures that localities are supposed to follow, but
also to enforce those uniform procedures.

2. Improve the statewide voter

registration system.

Wisconsin’s statewide registration database is
currently the most problematic aspect of its
election ecosystem. The registration system,
whose software was developed by Accenture
under contract with the state, has failed to
meet the needs and expectations of the munic-
ipal election officials who rely upon it. These
problems have serious consequences for voters
as well. To the extent that election officials
find the system difficult to operate, it will con-
sume time and energy that otherwise could be
spent on pre-election preparations. If registra-
tion lists are inaccurate, they will occupy poll
workers’ time — an undervalued though essen-
tial resource — on Election Day. While Wis-
consin’s Election Day Registration system
reduces the risk of voters being disenfran-
chised through registration glitches, delays
caused by registration list problems can un-
doubtedly cause inconvenience for voters.

It is therefore important that Wisconsin elec-
tion authorities act expeditiously to correct the
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components of the SVRS that still fall short of
expectations. As described in Chapter 6, com-
plaints include the slow speed of the system,
the failure of the absentee voter module to
function properly, inability to cross-check
against felon and death records, and difficulty
in generating lists of voters for those who need
them, including candidates and their cam-
paigns. Because there is no easy solution to
these problems, state and local officials will
need to devote substantial time and resources
to improving the functioning of the database.
Given the centrality of voter registration to all
aspects of election administration, the failure
to do so would surely have a major negative im-
pact on Wisconsin’s entire election ecosystem
in 2008 and beyond.

3. Reform the post-election dispute

resolution processes.

Although Wisconsin’s system for resolving
post-election disputes generally has func-
tioned well, there is good cause to worry
about what might happen in the event of a
disputed statewide election, particularly a
presidential election. That is true for two rea-
sons. The first is that the canvass and recount
process is conducted by boards of canvassers,
which will have two members of one party
and one member of the other. With many
Wisconsin municipalities using optical-scan
ballots, inevitably some ballots will be am-
biguously marked, making this process all the
more important. The second reason has to do
with timing. Under state law, the canvass
need not be completed until two weeks after
the presidential election,® and a recount could
be expected to extend until early December.”
As a practical matter, it would be difficult if
not impossible to conduct a meaningful re-
count and obtain judicial review prior to the



“safe harbor” date for presidential elections."
Even for non-presidential elections, in a bit-
terly contested election this process could
drag out the result for weeks.

Wisconsin is certainly not the only state to
have this problem, but its likely centrality in
presidential electoral politics makes this re-
form especially urgent for the state. Accord-
ingly, Wisconsin should re-examine its system
for resolving post-election disputes, both to
minimize the possibility of partisanship in the
vote-counting (and recounting) process, and
to ensure an adequate opportunity for judicial
review, particularly in presidential elections.
With respect to the recount process, one pos-
sibility would be to develop a new procedure,
perhaps overseen by the GAB, for statewide
elections. Rather than entrusting the canvass
and recount process to partisan officials, this
process might be placed under the control of
nonpartisan officials selected by the GAB. If
authority remains with county boards of can-
vassers, then there must be a procedure by
which to secure prompt judicial review of
their decisions. As explained in Chapters 8
and 9, the court with authority to review these
matters must be one that is above the partisan
fray.

Prompt resolution of post-election disputes is
particularly essential for presidential elec-
tions, given the early December “safe harbor”
and Electoral College meeting dates under
federal law. In Chapter 9 we have suggested
changes to these federal laws to facilitate the
timely resolution of state recounts and con-
tests. But until that happens, states like Wis-
consin will be faced with the difficult task of
expediting their post-election processes to
conform to the presidential timetable. This

means that states must find a way to complete
the canvass, recount, contest, and any judicial
review before the “safe harbor” date. As a
practical matter, this will probably require: 1)
moving up the date for completing the can-
vass in presidential elections; 2) allowing re-
counts and  contests to  proceed
simultaneously on parallel tracks; and 3) pro-
viding a procedure for expedited judicial re-
view of recount and contest decisions. This is
undoubtedly a formidable task, but we be-
lieve it is essential to minimize the risk of a
post-election meltdown similar to the one that
the country faced in 2000, and came close to

facing in 2004.

MINNESOTA REFORMS

Minnesota’s system for administering elections
has much to commend it — indeed, it may be
among the strongest in the nation — but it is not
perfect. The state would do well to develop a
master plan for the recruitment, training, and
retention of poll workers for the next decade
or so, at least through the presidential election
of 2020. Such a plan could then serve as a
model for the many other states also struggling
with this issue. The state also should address
the risks of absentee ballot improprieties. Fi-
nally, Minnesota would benefit from some of
the structural reforms recommended for Ohio
and Illinois, designed to promote neutral and
nonpartisan decisionmaking, including on the
part of the state’s judiciary. While the need for
structural reform may be less urgent in Min-
nesota, given its history and political culture,
nevertheless the increasing polarization of
American elections makes this an issue to
which even the most high-functioning states
should attend.
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1. Improve poll worker recruitment

and training.

Minnesota’s track record of experimentalism
means that it is well-positioned to try to create
a youth “Election Corps” for staffing its polling
places. Modeled loosely on the Peace Corps,
or City Year, or Teach for America, or other
similar youth-based initiatives, such a program
would seek to capitalize on the idealism and
public spiritedness of many American young
people. Of course, an Election Corps would
be dramatically different in that its participants
would be volunteering to serve for only one or
two days, rather than for an entire year or two.
But participants might move around the state,
serving in counties (or even states) other than
where they live. To facilitate such a program,
it might be linked with a high school civics cur-
riculum, or perhaps Election Day could be-
come a school holiday.

Of course, many states already encourage youth,
sometimes as young as 16 who therefore cannot
themselves vote, to serve as poll workers. But
the successes of these programs have to date
been sporadic and highly contingent on the ef-
forts of individual local elections directors. Min-
nesota, like the rest of the country, would
benefit from an aggressive statewide effort to
reach out widely to this still largely untapped
pool of potential election volunteers.

2. Experiment with in-person early voting
instead of expanding mail-in absentee voting.
Minnesota should systematically assess the ex-
tent to which it can minimize the risks of ab-
sentee ballot improprieties, consistent with the
countervailing policy goal of promoting con-
venient access. As discussed in Chapter 9, in-
person early voting provides the benefits of
absentee voting, without the risks of fraud and
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error associated with mailed-in ballots. Thus,
Minnesota could explore the alternative of pro-
moting in-person early voting in locations like
public schools, public libraries, and other
places of easy access. Early voting can provide
many of the advantages of no-excuse absentee
voting, without introducing nearly the same
risks of voting improprieties. Minnesota could
be on the forefront of this reform, particularly
if it addressed the challenges of developing and
implementing transparent and non-partisan
chain-of-custody procedures for all early voting
materials, so that there is no doubt about the
accuracy and integrity of the vote count.

3. Develop nonpartisan institutions for
administering elections and resolving disputes.
Minnesota would benefit from having its politi-
cal leaders endeavor to reinvigorate the culture
of fair-minded bipartisanship that enabled the
remarkable agreement for resolving the 1962
governor’s race. Of course, as part of this effort,
Minnesota also could consider transferring the
election administration duties of its elected sec-
retary of state to an appointed nonpartisan offi-
cial, along the lines described above in the
reforms we view as priorities for Ohio and Illi-
nois. But well short of that step, Minnesota
should consider transferring the election admin-
istration duties of its elected local authorities to
appointed nonpartisan election boards in each
jurisdiction. Perhaps most feasibly, Minnesota
should create a nonpartisan judicial tribunal for
the resolution of election disputes. Because we
have already discussed the need for a nonparti-
san tribunal in Chapter 9, as well as in our rec-
ommendations for Ohio and Illinois in this
chapter, we do not repeat that discussion here.
At the same time, Minnesota also should con-
form its presidential recount timetable to meet
the federal “safe harbor” date, a reform dis-



cussed in more detail above as one of our Wis-
consin recommendations.

S * %

We close with one final, overarching theme that
has repeatedly arisen throughout our study and
again in our priority recommendations for each
state in this chapter: Improvement of each
state’s election ecosystem depends upon non-
partisan and professional administration at every
level. This echoes Chapter 8's observation that
all states should strive for statesmanship in these
matters, but it carries it one step further by call-
ing for structural changes, not just for attitudinal
changes. We are optimistic about the prospects
for reaching this goal, but recognize that it will
take dedicated and concerted efforts on the part
of elected officials, administrators, and citizens
to get us there.
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